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INPEAUCJIOBHUE

['paxxaHckoe 3aKOHOAATENbCTBO OCHOBBIBAE€TCS Ha NPU3HAHUU pa-
BEHCTBA YYACTHUKOB PETYJIHPYEMBIX UM OTHOUIIEHUW, HENPUKOCHOBEHHOCTHU
COOCTBEHHOCTH, CBOOOJIbI I0TOBOPA, HEJAOMYCTUMOCTH MPOU3BOJIBLHOTO BMeEIIa-
TEJIhCTBA KOrO-TMOO B YACTHBIE Jelia, HEOOXOAMMOCTH OecTpensTCTBEHHOIO
OCYIIECTBJICHHS TPAXJAHCKUX IMPaB, 00ECIEUCHHs] BOCCTAHOBJICHUS HApYIIICH-
HBIX MPaB, UX CYJACOHON 3allUTHI.

IleHTpanbHBIM, CTEPKHEBBIM aAKTOM TPaXKJAAaHCKOTO 3aKOHOJIAaTEJIbCTBA
Poccun, Benen 3a Koncrtutyuuen, siBiseTcs TpakaaHCKuUM kojekc PD. Dtum
MOJIOKEHUEM OH 00s513aH HE TOJIBKO OO0IEMYy XapakTepy COAEPKAIIUXCS B HEM
MpaBujl, HO U TPEOOBAHUIO O TOM, YTOOBI BCE UHBIE TPAXKIAHCKUE 3aKOHBI, a TaK-
e 3aKOHBI, COJIepXkKalue HOPMbI TPAXKIAHCKOTO MpaBa, XOTS Obl U MPHUHATHIE
MOCJI€ BBEACHUS B JICMCTBUE TPaXKJAAHCKOTO KOJIEKCA, COOTBETCTBOBAIM €TO0
npeanucanusm (m. 2 ct. 3).

M3Ha4anbHO IPOEKT IPAXKAAHCKOTO Kojekca P cocTost U3 Tpex yacrei.
Yacts nepBas Obl1a npunaTa B 1994 rony, yacte Bropas - B 1995 rony. U, na-
KOHEI, COCTOSIAsi U3 JIByX Pa3lesioB, TPETh 4YacTh, BCTYNHBIIAA B CUJY C |
mapra 2002 roaa, - B konie 2001 roxa.

Pazgen V - “HacnenctBenHoe mpaBo” MOCBSIIEH PEryJIMPOBAHUIO OTHO-
LICHH, CBA3aHHBIX C MEPEXO0JI0M UMYIIECTBA B MOPSAKE HACIeA0BaHUsA. B HeM
MOJYYHIJIM TIPABOBOE 3aKPEIJICHUE PsiJl HOBIIECTB JJII OTE€UYECTBEHHOTO 3aKOHO-
JaTeabCTBA (paclIUpeHre ovepe/ie HacaeqOoBaHUs JO BOCbMH, MpaBHUia O He-
TPAAUIMOHHBIX (popMax 3aBelllaHusl, HACIEIOBAHUE OT/AEJIbHBIX BUIOB UMYIIIE-
CTBa U JIpyTHe).

B paznene VI “MexayHapogHoe 4acTHOE MPaBo’ HAILIA CBOE MPABOBOE
3aKpeIUIeHUE MpaBuiia, pPacHpOCTPAHAIONIMECS HAa OTHOIICHUS TpaxkaaH, IOpHU-
JTMYECKUX JIUI U MMyOIMYHO-TIPaBOBBIX 00pa30BaHMA B 00JIACTH MEXKIyHAPOIHO-
ro YaCTHOT'O MpaBa, TOBOPUTCS O IpaBe, MOJIEKAIIEM TPUMEHEHHUIO K UMYIIIEe-
CTBEHHBIM M TWYHBIM HEMMYIIECTBEHHBIM OTHOIICHHIM B 3TOU cdepe.

He BolIu B TpeThIO 4acTh TPaKJaHCKOTO KOJIEKCAa HOPMBI, OCBSIIEHHBIE
PETYJIMPOBAHUIO OTHOIICHUN B cepe MHTEIEKTYaaIbHON COOCTBEHHOCTH, W3-
HayaJlbHO cocTaBisBIIME conepxkanue Paznena V IlpoekTta yactu 3 rpaxkiaaH-
ckoro kojaekca P®, kotopwiii pa3pabateiBajics B MccienoBaTenbCKOM IIEHTPE
yacTHoro npasa B 1995-1999 ronax.

NMeHHO B TOT nepuoj] Bejlach OKUBJICHHAsI JUCKYCCUS MEXIY 3aUHTEpe-
COBAaHHBIMU OPTraHaMU MCIIOJHUTEILHON BJIACTH, BEIYIIMMU HAYYHBIMHU YUPEXK-
JEHUSAMHU U TBOPUYECKMMM OpPTaHM3allUsIMU, CBUIETEILCTBOBABINAs 00 OCTPOM
CTOJIKHOBEHUHM MHTEPECOB Psijia BEAOMCTB, C OJJTHOW CTOPOHBI, U HHTEPECOB aB-
TOPOB PE3YJbTATOB UHTEIUIEKTYAJIbHON AEATEIBHOCTH, C IPYTOM.

B cBs3u ¢ atum Coset npu Ilpesunente Poccuu no koguduxanuu u co-
BEPIIEHCTBOBAHUIO ['pakKJJaHCKOTO 3aKOHOJATEIhCTBA MPUHSIT pelieHue (Tpo-
Tokos1 Ne 4 ot 28 aBrycra 2000 roja) o BbACIIEHUH U3 MPOEKTAa YAaCTU TPEThen
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I'paxxnanckoro koaekca P® momoxxeHuit 00 HHTEIICKTYaIbHONH COOCTBEHHOCTH
B pazgen VII 3akimtounTebHON, Y4ETBEPTOM YaCTH HOBOTO TPAXJIaHCKOTO KOJIEK-
ca. OT0 OBUIO CIENaHO JJIsl TOrO, YTOOBI, C OJJHOW CTOPOHBI, YCKOPUTH BCTYILIIE-
HUE B CUJIy HE BBI3BIBAIOLIMX ITPUHIUITHAIBHBIX BO3PAKEHUNW HOPM O HACIIENO-
BaHUU M PETYJIHPOBAHUU OTHOIICHHH B OOJACTH MEXIAYHAPOJIHOTO YACTHOTO
npaBa, a, C IPYroi, - MOJYYUTh JOMOJHUTEILHOE BpEMs Ha pelieHre Hauboiee
OCTpBIX ITPOOIJIEM B chepe MHTEIIEKTYalIbHOM COOCTBEHHOCTH.

C 1 auBapsa 2008 roma BcTynaeT B cuily 4acTh 4 ['pak[JaHCKOTO KoJeKca
P®. /1o BBeneHUA B JEUCTBUE YETBEPTOU YACTU I'PAXKAAHCKOro kojekca PD B
OTPaHUYEHHOM O00BEME COXPAHSIIOT CHUIIYy COOTBETCTBYIOUIME pa3jelibl KoAudu-
LIMPOBAaHHBIX AKTOB TPaKJAaHCKOTO 3aKOHOJATENIbCTBA, NMPHUHATHIX paHee. MX
HOPMBI IPUMEHSIOTCS B YAaCTH, HE MPOTUBOPEYAILIEN 3aKOHOIaTeNbCTBY Poccum.

VYyeOHoe nocoOue npeacTaBisieT co00il KOMIUIEKCHOE UCCIe0BaHKE, Ha-
IIPaBJIEHHOE HA PACKPBITUE CYIIHOCTH OCHOBHBIX MOJOTPACIEH WU MHCTUTYTOB
IPAXKIaHCKOTO MpaBa B COBPEMEHHBIX YCIIOBHUSX C YYETOM HE TOJBKO MOCIEN-
HUX U3MEHEHHUN B IPAXKIAHCKOM 3aKOHOJATENBCTBE, HO U HOPM KWJIMIIHOTO U
MEXAYHApPOIHOTO YAaCTHOTO mpaBa. pyroil oTaM4UTeIbHON YepToi paboThl SB-
JSETCSI PACCMOTPEHHUE POJIM OPTAHOB BHYTPEHHUX JIEJI MPH 3aLIUTE U OCYLIECTB-
JIEHUU CYOBEKTUBHBIX NIPAB IPakJiaH U UHBIX cepax IpaxaaHCKOro mpasa, Oc-
BEILICHHUE JIEATEIIBHOCTH ITPOYNX MPABOOXPAHUTEIBHBIX OPraHOB KaK IPaBOIPHU-
MEHMTENIEW TIpa)kIaHCKO-NPABOBBIX HOPM M KAK YYACTHUKOB TI'PaXIJAHCKOTO
obopora.

B pabGore BnepBble Ha OCHOBE aHaM3a BBIBOJOB M IOJIOKEHUH, coaep-
KAIIMXCSd B MOHOTpAUSAX U CTaThsIX COBPEMEHHBIX MPABOBEAOB, a TAKXKE U3Y-
YEHUsl NPEALIECTBYIOIETO OIbITa M HOBALlMM COBPEMEHHOW COLMAJIBHO - JKO-
HOMHMYECKOM CUTYallMM JAETCsl CBOE BUJEHUE HanboJiee OCTPBIX MPOOIEM Ipaxk-
JAHCKOTO IIpaBa.

Oco00 oTMeueHa poJib OPraHOB BHYTPEHHHUX JEJI MPU 3alIUTE U OCYIIECT-
BJICHUU CYOBEKTHBHBIX IpaB IPaKJaH U UHBIX c(epax Ipa)kIaHCKOIo Ipasa,
OCBEUICHA JEATEIBbHOCTh NMPOYUX IPABOOXPAHUTENBHBIX OPraHoOB, 3aTPOHYT
CPaBHUTEIBHO-IIPABOBOM aCIEKT IIPABOBOT'0O PETYJINPOBAHUS OTACIBHBIX WHCTH-
TYTOB T'PaKJAHCKOI'O MpaBa, YKa3bIBAIOTCA IMyTH PEUIEHUS OTAEIbHBIX CyAe0-
HBIX KOJUTU3UH.

VYyebHoe nmocobue “I'paxkaaHcKoe MPaBO” UMEET TEOPETUUYECKYIO U MPAK-
TUYECKYIO HaIlpaBICHHOCTb. PexoMeHayeTcs [Uisi paOOTHUKOB IMPaBOOXpaHU-
TEJIbHBIX OPTaHOB, a Takke ydanmxcsa By30B MBJl PO u ctyneHTOB ropuanye-
CKHX BY30B.

OcHoOBHas 11e/b Ha3BaHHOM JUCIHMIUIUHBI COCTOMT B (OPMUPOBAHUU Y
OyIyluX IOPUCTOB MPEACTABICHUS O YACTHOIPABOBOM XapaKTepe OTHOIICHUH,
PEryJIMPYEMBIX I'PAXKIAHCKUM IIPABOM.

JIOCTMKEHUIO JAHHOW LIEJIA CIYXKUT peanu3anus CICIyIUX 3a1ad: pac-
CMOTPEHHE OCHOBHBIX TEOPETUUYECKUX KOHLIETIIMNA HAYKU TPAXKIAHCKOrO IIpaBa;
O3HAKOMJICHUE BBIITYCKHUKOB C COJEPKAHUEM T'PAXKIAHCKOrO IIpaBa KaK OTpac-
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JM TpaBa; MPUBUTHE BBIIYCKHUKAM YMEHHUI MPaBUJIBHOTO NMPUMEHEHUS Ipax-
JAHCKOTO 3aKOHOAATEIbCTBA B CIYKEOHON NEATEIBHOCTH.

VYyebHOe mocoOre HamucaHO Ha OCHOBE CYIICCTBYIOIIETO OOHOBJIICHHOTO
IpakIaHCKOTI0 3aKoHojaTenbcTBa Poccun M Apyrux KoAM(DUIMPOBAHHBIX U
UHBIX IIPABOBBIX aKTaX, a TAKXKE C y4€TOM HOBBIX NPUHIUIIOB, OTPAKAIOLIUX
PHIHOYHYIO OPHEHTAIMI0 YKOHOMUKH, B KOTOPOW MPHU3HAIOTCS M 3alUIIAIOTCA
pa3au4HbIe BUbI COOCTBEHHOCTH, MPEANPUHUMATEIBCKAS AESTEIbHOCTh U CBO-
00/1a ToroBopa.

BMmecte ¢ Tem, B CBSI3U C JAJIbHEUIIUM PAa3BUTHEM I'PAXKIAHCKOIO 3aKOHO-
JaTesbCcTBa (B MEPBYIO OUYepeb — U3MEHEHUEM CYIIECTBYIOUIMX MOJOKEHHM, a
Takke BcTymieHueM B cuity ¢ 1.01.2008 r. wactu 4 I'paxxnanckoro koaekca Poc-
cuiickoil ®enepannu), BO3MOXHBI JaJbHEHIINE H3MEHEHHUS B COJEpKaHUU
y4eOHOU TUCIUTUIUHBI.
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IMPUHATBIE COKPAIIIEHUA

1. O¢puunanbHO-TI0KYMEHTAJbHbIE MATEPHAJIBI
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cuiickoii denepanuu, 4actb TpeThs U yeTBepTas. (M., 2009).

KK PO — XKunumnsiii kogekc Poccuiickoit @eneparuu. M.2009.

KTM P® — Kogxekc Toprooro moperiasanus Poccuiickon ®@eneparumu.
VYrBepxknén Ykazom Ilpesunenra PO 30 anpens 1999 rona N 81-03 // C3 PD.-
1999-Ne 18.-Cr. 2207.

OcCHOBBI 3aKOHOAATENLCTBA O HOTapuate — OCHOBBI 3aKOHOJIATENILCTBA O
Hotapuate ot 11 ¢epans 1993 r. / Benomoctu CH/] P® u BC P®. - 1993 r.
Ne 10 - Cr. 357.

YK P® — VYronoBusit kojgexkc PO ot 13 utons 1996 r. (C3 PD, 1996,
No 25, ct. 2954)

2.Y4eOHUKH 1 y4eOHbIe mocoOusi. HayuHble KOMMeHTapum

I'paxxmanckoe npaBo nox pea. FO.K. Toncroro, A.I1.Cepreesa — ['paxnan-
ckoe mpaBo. YueOHuk. Yactu mepBas, BTopas, TpeThi. /Ilox
pen. FO.K.Toncroro, A.IT1.CepreeBa — M., 2009.

I'paxnanckoe npaso nox pea. E.A.CyxanoBa — I'paxxianckoe npaso. B 2-
x ToMmax. Tom 1 u 2: Yueonuk /OTB. pen. IIpod. E.A.CyxaHos. - 2-e u3a., nepe-
pab. u pom. - M., 2009.

['paxxtanckoe ¥ TOProBoe MPaBO KAMUTAIUCTUYECKUX rocynapcts — ['pa-
KIAHCKOE W TOProBOE MPABO KanmuTamucTuaeckux rocymapcers // Ilox pen. E.A.
Bacunsena. -M.,-2003.

Kommentapuii k 4. 1| 'K PO — KommeHnTapuii k [ paxkiaHCKOMy KOJAEKCY
Poccuiickoit @eaeparuu. Yactu neproit /OtB. pen. O.H.Cagukos. - M., 2009.

KomMmenTapuii k 4. 2 'K P® — KommeHnTapuii k I'pakiaHCKOMY KOJEKCY
Poccuiickoit @eneparuu. Yactu Bropoii /OTB. pea. O.H.Canukos. - M., 2009.

KommMmenTapuii k 4. 3 'K PO — KommeHnTapuii k I'paxkiaHcCKOMYy KOJEKCY
Poccuiickoit @eneparuu. Yactu tperbeit /OTB. pen. O.H.Cagukos. - M., 2009.

KommenTapuii k 4. 4 'K PO — KommeHnTapuii k I'paxkiaHCKOMY KOJEKCY
Poccuiickoit @enepannu. Yactu yerBeptoil. - M., 2009.



3.0punmanbHbie M3TaHUS

BHA (CCCP, PCOCP, P®) — brouiereHb HOPMAaTUBHBIX AKTOB MHUHU-
CTEPCTB U BeAOMCTB (BrojiIeTeHb HOPMATUBHBIX AKTOB OPraHOB UCIIOJIHUTEb-
HOM BJIACTH)

bronnerens BC (CCCP, PCOCP, PO) — bronmerens BepxosHoro Cynaa

Benomoctu (CCCP, PCOCP, P®) — Benomoctu BepxoBnoro CoBera
(CCCP, PCOCP), Benomoctu Chesna HapoaHBIX JenyTaToB 1 BepxoBHoro Co-
Beta (CCCP, PCOCP, PD)

C3 PO — CoOpanue 3akoHogatenbcTBa Poccuiickoit denepanun

4.I'ocy1apcTBeHHbIE OPraHbl

BAC (PCOCP, P®) — Briciuit Apoutpaxusiii Cyj
BC (CCCP, PCOCP, P®) — Bepxosnsiit Cyx

LBP — IlenTpanbHsblit 6ank Poccuu

S.JIpoune coxpaimeHus

a03. — ab3ar

B T. 4. — B TOM UYHCJIE

IJI. — TJIaBa, TJ1aBbl

Ip. — IpyToi (-as, -oe, -He)

OAOQO — OTKpBITOE aKIIMOHEPHOE 0OILIECTBO

3AO0 — 3aKkpbITOE aKIITMOHEPHOE OOIIECTBO

OOO — 00111€CTBO C OrPaHUYECHHOW OTBETCTBEHHOCTHIO
OJ1O — 00111eCTBO ¢ JOMOIHUTEIHLHOM OTBETCTBEHHOCTBIO
peld. — peaakius

C. — CTpaHHUIIA, CTPAHUIIBI

CM. — CMOTpH

CT. — CTaThsl, CTAThU

T.J. — TaK Jajee

T.€. — TO €CTh

YTB. — YTBEPKACHHBIH (-as, -0¢e, -1¢)
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PA3EJ 9. BHEJOI'OBOPHBIE OBA3ATEJIBCTBA

I'naBa Ne 30. O6s13aTesbCcTBA U3 OAHOCTOPOHHMX JIEHCTBHIA.
HeocHoBaTenbHOe o0oraiienue

§ 1. IlousiTe ¥ BUIABLI BHEJAOTOBOPHBIX 00513aTebCTB. O0S13aTE/IbCT-
Ba, BO3HUKAKOIIHME U3 OJHOCTOPOHHUX JeiicTBUil. Buabl o0s3aTebCcTB U3
OTHOCTOPOHHUX JAeHCTBUHA

B npeapinymux rinaBax ObUTHM paccMOTPEHBI 0053aTeNbCTBA, OCHOBAHUS-
MU BO3HMKHOBEHHSI KOTOPBIX CIIYXaT JOTOBOPHI, JTUO0O Hapsy C JOTOBOPOM a/l-
MUHHUCTPATUBHBIE WJIM MHBIE akThl. Hapsay ¢ 3TUM 00s13aTenbCcTBa MOTYT BO3-
HUKATh:

» u3 OJHOCTOPOHHUX JICUCTBUH;

® pcre/ICTBHE IPUUUHEHHS BPEJIa;

" pCleICTBHE HEOCHOBATEILHOIO 00O alleHus.

WIZ2 2771774 iq’j?zoa’é’ﬁio‘ﬁi, 04661 Iadaii, la;zia”aaoljf Od-
E1d i ior - daalald 10iTodi 64 1T é1o1dii o 1idid moIdiia (édb-
ABOTd) il diZi OdaI Aol 10 Iadé (iéaieéid) mj'l‘éjme] llda’i?'-
é ITii0 aerDa66 14 id Tl 143166 Tadldd 4 4 nbéo éiidg e 7-
70 4 giéiiad 1401 J’oa'é'll”na é éroidii 10111y01y 1A THDIdIiiéd
ZACTIO ALY, 10676141 67 addii 6 1l 12304000 13 141414 64

[lepBast nekuusi MOCBsIIEHa 0053aTebCTBAM, BO3HHMKAIOIIUM U3 OJHO-
CTOPOHHMX J€HCTBUN U B CHJIy HEOCHOBATEIbHOro oborameHus. O0s3aTenber-
Ba, BOSHUKAIOILIME BCIEACTBUE MPUUMHEHUS Bpea OyIyT, COOTBETCTBEHHO, pac-
CMOTPEHBI B CIIEAYIOLIEH JIEKIIUN.

JIJist BBITIOJIHEHUST KAKOU-THUO0 paboThl WM OKa3aHWsl TOW WM MHOU yc-
YT OOBIYHO 3aKJIIOYAIOT COOTBETCTBYIOIIMI JOTOBOP C UX HCHOJHUTEISIMU C
MpEeBapPUTENBHON WIIM OCHEAYIOWIEN OIIATOM IO JOTOBOPY.

Oco0eHHOCTh TaKUX OJIHOCTOPOHHUX JIEMCTBUU COCTOUT B TOM, YTO IpHU
UX COBEPUICHUU OJHUM JIMIIOM IIpaBa, a UHOTJA U O0S3aHHOCTH, BOSHUKAIOT Y
JApYToro JIUiia, B pe3yibTaTe 4ero u (hopmMupyercs o0s3aTeIbCTBEHHOE MPaBO-
otHomeHre. Ho kak OJHOCTOPOHHHE CIEIKH, TaK M TPaBOMEPHBIEC 11eTIec000-
pasHble (haKTHUECKHE JACHCTBUS MOPOKAAIOT MPABOBBIE MOCIEACTBHUS, HA KOTO-
pbie OHU HAMpAaBJICHBI, HE CaMH TI0 cebe, a MPH YCIOBUU MPUCOSTUHEHUS K HUM
APYTUX MPEeTyCMOTPEHHBIX 3aKOHOM (akToB. Tak, 3aBelaHue MOpoXKIaeT Ha-
CJIEICTBEHHOE MPABOOTHOUIEHUE MPU YCIOBUM CMEPTHU Hacienoxaarens. Jlencr-
BUS B Uy)KOM HHTepece 0e3 MopydyeHus: BIEKYT 00s13aHHOCTh 3aMHTEPECOBAHHO-
ro JIMIA BO3MECTUTh YOBITKH, a MHOTJIa U BBIMUIATUTH BO3HATPAXKICHUE JIUILY,
JEUCTBYIOIIEMY B UY>KOM HMHTEpece, IPHU yCIOBUU OJOOPEHHUS ITUX JAEHCTBUMN
3aMHTEPECOBAHHBIM JIUIIOM, JIMOO B MHBIX CIy4asiX, MNPEIyCMOTPEHHBIX B CT.
980-987 I'K P®.

Cornacao 'K P® o6s3aTenbcTBa U3 OJHOCTOPOHHUX JIEUCTBUM MOPOXK-
Jal0T ACHCTBUS B UYKOM HMHTepece 0e3 mopydeHus; nyOanyHoe oOelanie Ha-
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rpajibl; MyOIMYHBIA KOHKYPC; IPOBEJICHHUE UTP U MapH, a TAKXKE 3aBelIaTEIbHBIN
OTKa3 M 3aBelaTesIbHOE BO3JOKEeHHE. MecTo 3TUX 0043aTENbCTB OIMPEIEIICHO B
I'K P® no-pa3nomy. O0s3aTeNbCTBA, BO3HUKAIOIINE U3 JICHCTBUMA B Uy)KOM HH-
tepece 6e3 mopydenus (riasa 50 'K PD), momenieHs! Beiien 3a TJIaBoil 0 Mopy-
yenuu. Benen 3a o0s3arenscTBaMu U3 ACUCTBUI B 4y>KOM HMHTEpece 0e3 mopy-
YEHUsl PACIIOIOKEHA IIeJiasi TPYIINa TOTOBOPHBIX 00s3aTeNbCTB, YaCTh U3 KOTO-
PBIX OTHOCHUTCSI K 00s3aTEIbCTBAM [0 OKa3aHUIO YCIYr (KOMHUCCHUS, ar€HTUPO-
BaHUE, JOBEPUTEIHLHOE YIPABICHUE UMYIIECTBOM), a YaCTh B CUCTEME OTJEIb-
HBIX BHUJIOB 0053aTEILCTB 3aHUMAET 000COOJIEHHOEe MeCTO (KOMMepUecKasi KOH-
1eccHsi, MPOCTOE TOBAPHUIIECTBO). JIMIIb MOCIie 3aKperyIeHus] YKa3aHHBIX BBIIIE
00s13aTeNIbCTB 3aKOHOATENIb BHOBb BO3BpallaeTcsl K 00sA3aTebCTBAM U3 OJIHO-
CTOPOHHUX JEUCTBUM - MyOnuyHOMY oOemiaHuio Harpajasl (mmaBa 56 'K PO),
nyoamyHoMy KOoHKYpey (tnaBa 57 'K P®), npoBeaenuto urp u napu (riasa 58
'K P®). A mpaBuiia 0 3aBelIaTeIbHOM OTKa3€ W 3aBEIIATEIbHOM BO3JI0KEHUU
noMmetieHsl B ¢t. 1037-1039, BctynuBiieit B cuiny ¢ 1 mapra 2002 roga yactu 3
I'K Poccumn.

[Tpu u3ydeHun o0s13aTEABCTB U3 OJHOCTOPOHHUX ACHCTBUI HEOOXOIUMO
KaKk B HAyYHO-NIO3HABATEIIbHBIX, TAK U B METOJMYECKHUX LENSAX OTCTYNHUTH OT
CUCTEMBI UX pacronoxenus, npuHsaTor B ['K PO, u paccMoTpeTs ux Beiea aApyr
3a APYroM, NpeAnociaB XapakTEPUCTUKE OTACNIbHBIX BUAOB yKa3aHHBIX 00s3a-
TENIBCTB 3TU OOIINE MOJIOKEHUSI, KOTOPhIE MOKHO, TYCTh U C U3BECTHBIMHU OIO-
BOPKaMH, pACHPOCTPAHHUTh HA KaXAbl W3 HUX. OJHAKO, MOCKOJBKY 3aBella-
TEJIbHBIM OTKa3 M 3aBEUIATEIIbHOE BO3JIOKEHHUE SBJISIOTCSA MHCTUTYTAMH HACIIE]I-
CTBEHHOI'O TpaBa, CYIIECTBO ATUX 0053aTENbCTB U3 OJHOCTOPOHHUX ACHUCTBHI
Oynet noapoOHO paccMoTpeHo B pazjaene 11 «HacneacTBeHHoe mpaBoy.

§ 2. [leiicTBusI B 4y:KOM HHTepece 0e3 MopyYeHust

B peanpHO#1 )XKM3HM MHOT/Ia BO3HUKAIOT CUTYAIlUH, KOT/Ia OJTHU JIUIa 00-
POBOJILHO COBEPIIAIOT OIpE/ACNICHHbIE JCUCTBHUS B MHTEpPECax IPYTUX JIUIl, HE
uMes OT MOCIIETHUX HUKAKUX TIOJTHOMOYM Ha UX coBeplieHue. Yaiie Bcero 3To
JieIaeTcs 0 MOPAJIbHBIM COOOpaXEHUSIM B TENSIX MPeOTBpaiieHus (yMeHbIIIe-
HUS) Bpella, YrpOKarollero MMYIIECTBEHHBIM HHTEpecaM JIHIl, KOTOpPbhIE Bpe-
MEHHO OTCYTCTBYIOT JIUOO 1O MHBIM MIPUUYUHAM HE MOTYT CaMU M03a00TUTHCS 00
OXpaHe CBOMX MHTEPECOB (HAmpuMep, YXOJ 3a JOMAITHUMHU KUBOTHBIMH U CO-
Jep>KaHue MOCIEIHUX B CIydae CMEPTH UX COOCTBEHHUKA, YKPEIUJICHUE U Tepe-
MEILlEHHEe B OE€30MacHOE€ MECTO UY)KOr0 HUMYIIECTBA B YCJIOBHUAX CTHUXHHHOTO
OencTBUsl, 10OPOBOJILHOE yYacTHE B TYIIEHUHU MOXKapa COCEJCKOro JoMa M T.I1.).
B HekoTOphIX cilydasix B MHTEpecax JPyroro JHIA COBEPIIAIOTCS HE TOJHKO
(daxTH4yecKue, HO U IOPUIUUYECKUE JIEHCTBHS, HAPUMED, 3aKIIOYAOTCS CIIEIKU
M0 MPUOOPETEHUIO HEOOXOIUMOIO0 JUIsi HUX MMYIIECTBA WU HCHOJHSIIOTCS HX
00s13aHHOCTH Tiepe]] TPETbUMU JullaMu. JInio, nefcTByIoIee B 4y>KOM UHTEpe-
ce 6e3 COOTBETCTBYIOIIETO MOPYUYEHUS, IPU ONPEIEICHHBIX YCIOBUIX MpUoOpe-
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TaeT MpaBoO Ha TO, YTOOBI eMy ObUIH BO3MEIIECHBI TTIOHECEHHBIE UM PACXOJbI, a
MHOT/IA - U BBIIUIAYEHO BO3HATPAKJICHUE 32 €r0 ICHCTBUA.

O0s13aTenBCTBO TAKOTO pojAa OBLJIO U3BECTHO €Il€ PUMCKOMY IpaBYy IMOJ
Ha3BaHHEM neqotiorum qestio - BeJeHUE 4YyXHuX Jien 0e3 mopydeHus. [Ipuuem
cioBa «0e3 MmopydeHHs» OblUIM J0OaBIEHBI K PUMCKOMY TEPMHUHY neqotiorum
gestio He cCaMUMU PUMCKHMH IOPUCTaMH, a B TIO3HEUINICH JTUTEpAType, YTOOBI
MOAYEPKHYTh CYIIECTBEHHBIN MPHU3HAK JaHHOTO 00s3aTeIbCTBA - OTCYTCTBHUE
noroBopa. B poccuiickoM mpaBe camMOCTOSITEIbHOE 0053aTeIhCTBO, BOSHUKAIO-
1iee U3 ACHUCTBUM B UYyXKOM HMHTEPECE, JIUTEIbHOE BPEMS OTCYTCTBOBAJIO, XOTS
OTJIeNIbHBIE BUJIbI MOJOOHBIX JACHUCTBHI OXBATHIBAIUCH MPABUJIAMH O MOCIEICT-
BUSIX 3aKJIOUYEHHS CJCJIKM HEYMOJHOMOYEHHBIM TpeacTtaButenem (cr. 63 T'K
1964 r.) 1 0 BO3MEIIEHUH Bpeaa, MOHECEHHOr0 MPU CHACaHUU COLMAIUCTHYE-
ckoro umytiectBa (ct. 472 'K 1964 r.). B ocTanbHbIX ciaydasx Mo aHAJIOTUU 3a-
KOHa MPUMEHSUIMCH MpaBuiia 00 00s3aTeIbCTBAX, BOSHUKABIIUX U3 HEOCHOBA-
TEILHOTO MpUOOpeTeHusT wiau coOepexkeHus umymiectBa (cr. 473-474 T'K
1964 r.). BriepBbie 00513aTeNbCTBO U3 JEUCTBUHN B Uy:KOM HHTEpece 0e3 mopyuye-
HUSI TIOSIBUJIOCh B POCCHICKOM 3aKOHOJATEIbCTBE C BBEACHHUEM B JICHCTBHE Ha
tepputopun Poccuiickoin @eaepannn OCHOB IpakAaHCKOTO 3aKOHOJATEIbCTBA
1991 r. Cornacuo ct. 118 OcHOB Takoe 00513aTEIBCTBO MOTJIO OBITh MTOPOKIACHO
KaK CJI€JIKOM, COBEPIIEHHON B MHTEpEcax APYroro juia 0e3 mopydyeHus, TaK U
(aKTUYECKUMH JIEUCTBUSAMH IO MPEIOTBPAIICHUIO YIPO3bl MMYLIECTBEHHBIM
HHTEpecaM JIPYTUX JIMI[ 0€3 COOTBETCTBYIONIUX MOTHOMOYUNA. OgHako OCHOBBI
IPaKIaHCKOTO 3aKOHOJATEIbCTBA HE MPEAYCMOTPENIN CKOJIbKO-HUOYb pa3Bep-
HYTOrO PEryJIupOBaHUs BO3HUKAIOIIUX MPU 3TOM OTHOUIEHUW, OTPaHUYHUBIINCH
pelIeHUEM psAJia MPUHIUIUAIBHBIX BOMPOCOB, KAaCAIOUIUXCS YCIOBUM BO3HUK-
HOBEHUS PacCCMaTPUBAEMOTO 00s3aTEIbCTBA.

ITonHOLEHHBIM JAHHBIM NMPABOBOW MHCTUTYT CTal JIUIIb C HPUHATUEM
gactu BTopoi ['K P®. IIpaBuna 06 00s3aTenbCTBE, BOSHUKAIOIIEM U3 JICHCTBUI
B Uy>KOM MHTEpPECE, COCPEAOTOUEHBI B crienuaibHoi riaBe 50 'K PO, koropas
CJIelyeT HEeTIOCPEICTBEHHO 3a TJIaBOM O IOTOBOPE MOPYUYEHHUs. DTO 0OYCIOBICHO
CXOJICTBOM XapaKTepa M COJIepKaHMs yKa3aHHBIX 00513aTeIbCTB, XOTS OJHO U3
HHUX BO3HMKAaeT W3 JOTOBOpa, a APYroe - U3 OJHOCTOPOHHMX neuctBuid. [lo-
CKOJIbKY 3TH OJHOCTOPOHHHE JIEUCTBUS IPU OINPEIEIECHHBIX YCIOBUAX IPHUBO-
JST K BOSHUKHOBEHUIO TIpaB M 00S3aHHOCTEH KaK y JuIla, KOTOPOE UX COBEpIIa-
€T, TaK U y JIUI[a, B UHTEPECE KOTOPOr0 OHU COBEPIIAIOTCS, IO CBOUM IOpUINYE-
CKHMM TIOCJIC/ICTBUSIM OHU OJIM3KH K JIOTOBOPY, @ CAMO BO3HHUKAIOIIEE MPU ITOM
00s13aTeNILCTBO €Ile PUMCKUMH FOPUCTAMHU CUUTAJIOCh «KaK OBl JIOTOBOPHBIMY.
Kpome Toro, 3akoH A0IMyCKaeT NMepexo/l TaHHOTO KBa3UI0TOBOPHOTO 00s3aTelb-
CTBa B 00s13aTE€JILCTBO MOPYUYEHUS, JJISI YETO JOCTATOUYHO MPOCTOTO OA00pEHUS
JNEUCTBUIA CO CTOPOHBI JIMIA, B MHTEPECAX KOTOPOTO OHU MPEIANPUHUMAIUCH.
IIpaBaa, maneko HE BCerja B ATUX CIydasX AAJIbHEUIIME OTHOLIEHUS CTOPOH
Pa3BUBAIOTCS MO MOJEIM JIOrOBOpa MopydyeHus. B 3aBUCMMOCTH OT XapakTtepa
MPEANPUHATBIX B UHTEPECAX APYroro jula ACHCTBUH K OTHOLIEHUSIM CTOPOH
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MOTYT OBITh NPUMEHEHBI TAKXE MpaBUjia O JOTOBOpax MOApsiAa, BO3ME3THOTO
OKa3aHUsl yCIYT, XpaHEHUS U T. II.

JlelicTBUsL B 4y>KOM HHTEepece 0e3 MOpYdYeHHUs IMOPOKIAIOT COOTBETCT-
ByIOIIIee 00s13aTEIHLCTBO HE BO BCEX CIIy4asiX, a JIMIIb TOT/Ia, KOTJa UMEETCS Psil
YCTaHOBJICHHBIX 3aKOHOM ycioBuid. [Ipexzae Bcero, HEOOXOAMMOM MPEAIOChLUI-
KOM BO3HMKHOBEHHS PacCMAaTPUBAEMOI0 00s3aTeNIbCTBA SIBISETCA TO, YTO JICH-
CTBUSI B MHTepecax napyroro juia (dominus 'a) mpeInpuHUMAIOTCS MO COOCT-
BEHHOW HMHMIIMATHBE JIMIA, COBEPIIAIONIETO Takue JeicTBus (qestor), T.e. mpu
OTCYTCTBUM HE TOJBKO MOPYUYEHHSI WJIM UHOTO JOTOBOPA, HO U BCSIKOIO HMHOTO
yKa3aHUs WIK 3apaHee OOEHIaHHOrO COrjacHus 3aMHTEPECOBAHHOTO JIMIIA.

Ha recrope Takke He NOJKHA JeXaTh OOS3aHHOCTH JIEWCTBOBATH B UY-
’KOM HHTepece B cuily 3akoHa. [loaTomy paccmaTpuBaeMble MpaBuia HE IpUMe-
HSIOTCSI, HaIlpUMep, K ONEKYHY, ACHCTBYIOIIEMY B HMHTEpECAx MOJIOIEYHOTO,
WM K HaCIEHUKY, TPUHUMAIOIIEMY MEPBI K OXPAaHE HACIEACTBEHHOTO UMYIIIE-
CTBa B MHTepecax BcexX HacieqHUKOB. [lo mpsiMoMy ykazaHHMIO 3aKOHa 00s13a-
TEJIBCTBO TAKOTO POJA HE BOZHUKAET U TOT1a, KOTJa JAEHCTBUS B HHTEPECAX JIPY-
TUX JIML COBEPIIAIOTCS TOCYAAPCTBEHHBIMU U MYHULIUNIAIBHBIMA OpPTraHaMu, IS
KOTOPBIX TaKUe ACHUCTBUSI SIBIAIOTCA OJHOM W3 IeJiel uX JeAaTelbHOCTH (M. 2
cT. 980 'K PD).

JlaHHO€ MCKIIFOYEHHE IO CMBICIY 3aKOHA AEHUCTBYET U B OTHOLICHUHU TEX
0OIIECTBEHHBIX OpraHU3alui, KOTOPbIE UMEIOT CBOEH YCTaBHOM 3ajaveil oka3a-
HHE COJICMCTBHS APYTUM JIMIAM B OCYILIECTBICHUU U 3AIIUTE UX NPaB U 3aKOH-
HBbIX UHTEpecoB. BmecTe ¢ TeM Haimure MOpajabHOM O00A3aHHOCTH JEHCTBOBAThH
B UYy)XOM HMHTEpECEe, HAIPUMEP, OKa3aTh IMOMOIIb B TYIICHUHU IOYKapa WM CIa-
CEeHMM YTOMAIOLIET0, caMo MO cebe He MPEnsATCTBYEeT BO3ZHUKHOBEHUIO JAHHOTO
00s13aTeNIbCTBA.

Jlanee, neiicTBHs B 4y>KOM MHTEpECE MOPOKAAIOT COOTBETCTBYIOIIEE 005-
3aTeNIbCTBO JUIIb TOrAa, KOTJa OHU COBEPLIAIOTCS UCXOMASl U3 OYEBHUIHOW BBITO-
IIbl VI TIOJIB3bl, a TAK)KE JAEHCTBUTENBHBIX WM BEPOSTHBIX HAMEPEHUI 3aUHTE-
pecoBanHoro juna (m. 1 cr. 980 I'K P®). 1o o3HauaeT, 4To, BO-MEPBHIX, ICH-
CTBUS TE€CTOPA JOJKHBI OBITh OOBEKTUBHO BBHITOJIHBIMU JJISI 3aWHTEPECOBAHHOTO
muua. Beiroga MOXeT cocTosATh B IPEIOXPAHEHNN UMYILIECTBA IOMUHYCA OT T'H-
0ey, OBPEXKIACHUS WU YTPAThl, B OTPAXKACHUN €r0 HEUMYIIECTBEHHBIX WHTE-
PECOB OT HENPABOMEPHBIX MOCATATEIbCTB, B HCIOJHEHUH €ro O00sS3aHHOCTEU
nepes; TPEThbUMU JIMIIAaMU B TEIAX u30e)aHusl OOJBIIUX MUMYIIECTBEHHBIX I10-
Teph U T. 1. [Ipu 5TOM BBITOZ1a JOJKHA OBITH OYEBUIHOM, T. €. ICHOM JJIS BCAKO-
ro pa3yMHOT0 YYaCTHHKA TpaxkJIaHCKOro o0opoTta. OOBIYHO 3TO CIENYET U3 CO-
OTHOIICHMs pa3Mepa HEOOXOAMMBIX 3aTpaT U 00beMa TOro yiiepda, KOTOpbIH
IPO3UT 3aMHTEPECOBAHHOMY JIMIy B CIy4a€ HENPUHATUS COOTBETCTBYIOLIMX
Mep.

Bo-BTOpBIX, AEHUCTBYS B 4UyKOM HHTEpPECE, T'E€CTOP JAOJKEH YUYUTHIBATh
JCUCTBUTEIIBHBIE WM BEPOSITHBIE HAMEPEHUS 3aMHTEPECOBAHHOTO JIMIA U HE
BCTyNaTh C HUMH B ABHOE NpotuBopeune. [loaTomy ecinu 00CTOATENbCTBA KOH-
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KPETHOTO Ciy4as MO3BOJISIIOT IPUNTH K BBIBOAY, YTO 3aUHTEPECOBAHHOE JIUIIO
HE E€JaeT NPUHUMATh MEPHI [0 OXPAaHE CBOMX MHTEPECOB, HAIIPUMED, CIACATh
CBOE€ MMYIIECTBO OT THOEIM WJIM HCIOJHITH 00SI3aHHOCTH Mepes] TPEThUM JIu-
1IOM, TECTOpP HE JOJKEH MOCTYNATh MPOTUB €ro BOJIM. 3aKOH JI€JIA€T MCKIII0Ye-
HUE€ M3 ATOTO MpaBuia JUIIb A ABYX ciydaeB. CoriacHo 1. 2 cT. 983 'K PO
JEUCTBUS C LENbI0 MPEIOTBPATUTh OMACHOCTD JUIsl )KM3HU JIMIIA, OKAa3aBIIEroCs
B OIACHOCTH, JIOMYCKAIOTCA U MPOTUB BOJIA 3TOTO JIMIIA, @ UCIIOJTHEHUE 00s3aH-
HOCTH TI0 COJIEPKAHHUIO KOTO-JIU00 - MPOTUB BOJM TOTO, HA KOM JIEXKHUT 3Ta 005-
3aHHOCTb.

CrnenyromuyM YCJIOBHEM BO3HMKHOBEHHUS PacCMAaTPUBAEMOI0 00s3aTesb-
CTBa SIBJISIETCSI TO, YTO T€CTOP JAOKEH OBITH JIUIIEH BO3MOXKHOCTU HCIPOCUTH
corjacue 3aMHTEPECOBAHHOIO JIMIA HA COBEpILEHUE JEHCTBUU B €r0 MHTEpECe.
OOBIYHO 3TO 00YCIOBIEHO BPEMEHHBIM OTCYTCTBHEM 3aMHTEPECOBAHHOTO JIMIA
IM00 MHOW HEBO3MOXXHOCTHIO MOJYUYEHHUsI €ro COIJiacusi, HalpuMep, HaXOoxzae-
HUEM 3aMHTEPECOBAHHOIO JIMIIA B OECIIOMOUIHOM COCTOSHUU. Mexny TeM 00-
CTaHOBKa TpeOyeT HEMEJICHHBIX JEHUCTBUHN, TPOMEJIEHUE C KOTOPHIMHU YPEBATO
JUISL 3aMHTEPECOBAHHOTO JIMIA JIOMOJIHUTEIBHBIMUA UMYIECTBEHHBIMU TMOTEPS-
Mu. Eciam HUKakodl CpoYHOCTH B MOAOOHBIX JNEHUCTBUSX HE OBLIO U y recrtopa
UMeJach BO3MOXKHOCTh IO MX COBEPILEHHUS 3alIPOCUTh MHEHHE 3aMHTEPECOBAH-
HOTO JIUIIa, paccMaTpuBaeMoe 00s13aTeNIbCTBO HE BO3HUKAET.

HakoHen, neiicTBus B 4y»KOM HHTEPECE MOPOKIAIOT COOTBETCTBYIOLIEE
00513aTeNIbCTBO JIMIIb TOI'/1a, KOTJa JUI0, COBEPLIAIOLIEE TAKUE JEHCTBUS, 0CO3-
HAeT X HAMPABICEHHOCTh U HE TPECIeyeT e BOSHUKHOBEHUS KaKOTO-THO0
WHOTO TPaXXTaHCKO-TIPABOBOTO 00s13aTenbcTBa. [10 3TOMY mpHu3HaKy TPOBOIUTCS
pasiiiuue MEXJy pacCMaTpUBaeMbIM 00S3aTEIbCTBOM U HEKOTOPBIMHU APYTUMU
IpaXIaHCKUMH MPABOOTHOIICHUSMU, B YACTHOCTU 0053aT€IHLCTBAMU U3 HEOC-
HOBAaTeJIbHOr0 oOoramieHust u gapeHus. Tak, eciu Juno, COBEpIIMBIIEE JEUCT-
BH€, OIIMOOYHO TOJIarayio, 4yTo JEHCTBOBAIO B CBOEM MHTEpece (IOracuiio CBOU
JIOJIT, CIAciO OT THOEN CBOE MMYIIECTBO M T.II.), M 9TO IMPHUBEJIO K HEOCHOBA-
TEJIHLHOMY OOOTAIIEHUIO JPYroro JUIA, TO K OTHOIICHUSIM CTOPOH MPUMEHS-
I0TCS TpaBWjia O HEOCHOBATEIbHOM OOOTralieHuu, a He 00 00s13aTenbCTBE U3
nencTBud B yy:koM uHtepece (ctT. 987 I'K PD).

VY nuua, AeMCTBYIOIIErO0 B YY>KOM HHTEpece, He JOKHO ObITh M HaMe-
pEHUS OJJapUTh 3aMHTEepecoBaHHOE JuIo. Eciau U3 nmoBeneHus Jiuiia, Hampumep,
OCBOOOXK/IAOIIETO JOJIKHUKA OT UMYILECTBEHHOM 00S3aHHOCTH TEpes TPEThUM
JIMIIOM, CJIEJTyeT, 4TO OH JEJIaeT 3TO HE TOJbKO Ha 0€3BO3ME3/IHOM, HO U Ha Oe€3-
BO3BPAaTHON OCHOBE, TO HAJUIO €r0 JKEJIaHUE COBEPIINTD napeHue. [Ipuuem ans
MPU3HAHUS JIOTOBOpA AAPEHUS 3aKJIIOUEHHBIM B PsJI€ CIy4aeB JOCTATOYHO, YTO-
Obl o/1apsieMbIi HE BbIpa3WJl CBOEr0 Hecoryiacus ¢ 3TuM. HanpoTtus, rectop, X0oTs
U JICUCTBYET B UY>KOM HMHTEpECE, HO HE 3a CBOM COOCTBEHHBIN CYET, a 3a CUET
TOTO, B UYbMX MHTEpECAX COBEPILAIOTCS ACHCTBUSI.

[logBoas UTOr CKa3aHHOMY, 00513aTEJIbCTBO M3 ACHCTBHS B YY’KOM HH-
Tepece MOXXHO ONPEIEIUTh KaK TaKO€ BHEAOTOBOPHOE 00s13aTE€IBCTBO, KOTOPOE
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BO3HUKAET B CHJY JAOOPOBOJBHOTO, OCO3HAHHOTO COBEPIICHUS OJHUM JIUIIOM
(recropoMm) (HaKTHUUECKUX TUIM FOPUAUYCCKUX ACHCTBUM K OYECBUIHOMN ITOJIb3E
Apyroro juna (IoMUHYyca) U MOPOXKIAET 00A3aHHOCTH MOCJIEIHETO BO3MECTUTD
recTopy HeOOXOAMMBIE PACXOJIbl WM MOHECEHHBIN UM yIepO, a MHOT/Ia U BBI-
IJIATUTh COPa3MEPHOE BO3HATPAXKICHUE

DyieMeHTHl o0si3aTenbcTBa. (CTOpOHAMHM paccMaTpUBaeMoOrO 00s3a-
TEJIbCTBA SIBJIAETCS JIMIIO, COBEPIAIOIIEE ICUCTBHE B Uy:KOM HHTEpece (TecTop),
U JIUII0, B MHTEPECcaX KOTOPOTo COBEpIIAETCA Takoe aeicTBue (nomunyc). Kak B
pOJIM recTopa, TaK U B POJIM IOMUHYCA MOTYT BBICTYNATh JIIOObIE IOPUINYECKUE
U ¢u3nUecKure JIMia. 3aKOHOM CJIeNIaHO MCKJIIOYEHUE JIMIIb ISl TOCY1apCTBEH-
HBIX U MYHHIIUTIAJIBHBIX OPTraHoB, /I KOTOPBIX JIEHCTBUS B MHTEPECE IPYTUX
JIUI] SIBJIAIOTCSI OTHOM U3 1eseil ux aestenbHocTu. [lockonbky neicTBus GakTh-
YECKOr0 XapakTepa B UY)KOM HHTEpECEe HMMEIOT 3HAUYEHUE IOPUINYECKHUX I0-
CTYIIKOB, a HE CJEJIOK, COBEpIIATh TaK1e JEHCTBUS MOTYT Hapsay C Jeecrnoco0-
HBIMM TAaKX€ M HEJEeCOCOOHbIE IpaKJaHe. 3aKIOYEHUE CAENIOK B Uy)KMX HH-
Tepecax MOJAYUHAETCS OOIIMM MpPaBUJIaM O CAEIKOCIIOCOOHOCTH.

IIpeameToM 00s13aTe/ILCTBA ABIISIETCS IEVCTBUE B UY’KOM MHTEPECE WIIH,
YTO TO K€ CaMO€, BEICHHUE YY)KUX JeJI. DTUM IOHATHEM OXBATBIBAKOTCA KaK
(dakTHueckue (cracaHue 4Yy>KOro HMMYILIECTBA, BBIOJIHEHHE IKCTPEHHBIX pe-
MOHTHBIX paboOT U T. 1.), TaK U Opuaudeckue neictBuss. K uucity mocineaHux
OTHOCATCSI B OCHOBHOM JEHUCTBHSA 110 COBEPIICHUIO U UCIOJIHEHUIO CHEIOK, HO
WHOTJA - U UHBIX IOpUINYECKUX aKTOB. CiienyeT 0co00 MOJYEPKHYTh, UTO JEH-
CTBUS B UYXKOM HHTEpECE HE OIPaHUYUBAIOTCS CPEpPO YMCTO MUMYILECTBEHHBIX
oTHomeHu. OHM MOT'YT MOPOXKJIATh COOTBETCTBYIOIIEE 003aTEIbCTBO U TOT/IA,
KOTJa HaIlpaBJI€Hbl HA OXPaHY JUYHBIX HEUMYILIECTBEHHbIX UHTEPECOB, HAIPHU-
Mep, Ha CIIACEHHUE YEJIOBEYECKOM KU3HH, OXPAHY 310POBbs, JINYHON HEIIPUKOC-
HOBEHHOCTH U T. II.

Coaep:xkanue 0053aTeJbCTBA U3 ICHCTBUS B Uy)KOM HHTEpEce 00pa3yroT
mpaBa M 0053aHHOCTU T€CTOpa M IOMUHYyca. Beillie oTMeuanoch, 4TO OAHUM U3
YCIIOBUM BO3HMKHOBEHHUS PaccMaTpUBAEMOr0 0053aTeNbCTBA SBIAETCA TO, YTO
recTOp COBEpIIAET JEUCTBHUE B UY>KOM MHTEpece JOOPOBOJIBHO, IPU OTCYTCTBUU
BBITEKAIOIIEH U3 JJOTOBOPA WIIM U3 3aKOHA 00sI3aHHOCTH JCMCTBOBATH TAKHM 00-
pa3zom. CkazaHHOE, OJIHAKO, HE O3HAYaeT, YTO FeCTOP MPHU ITOM CBOOOJICH OT Ka-
KuX-100 obOsi3aHHOcTed. Ecnu rectop mo coOCTBEHHOM WHUIIMATHBE B3SJICA
JEHUCTBOBAThH B UY’KOM MHTEPECE, OH JOJKEH NPUAECPKUBATHCS, IO KpallHEW Me-
pe, TpeX MpaBUIL

Bo-niepBbIX, OH JIOJKEH JIEMCTBOBATH C HEOOXOJUMOM MO OOCTOSATEINb-
CTBaM Jiesia 3a00TIUBOCTHIO U OCMOTpUTENBHOCTHIO (1. 1 ¢T. 980 'K PD) UnkbI-
MU CJIOBAMHM, 3aKOH TpeOyeT, yTOObl recTOp MOCTYMHUI KaK PAYUTEIbHBIM X035-
UH, HE coBeplIall rpyObIX OIMOOK U HE MPOSIBIISUT IBHOM HEOPEKHOCTH U CaAMO-
HaJEeIHHOCTH. JTO, B YaCTHOCTH, O3HAYAET, YTO MPHU HAJTUYMU B MIOBEIAECHUU Iec-
TOpa BUHBI B (pOpME yMbICJIa WM TPyOOH HEOCTOPOKHOCTH paccMaTpUBAEMOE
00513aTeJIbCTBO HE BO3HUKaeT. bojee Toro, B 3TOM ciiyyae recTop MOXET ObITh



16

MIPUBJICYEH K OTBETCTBEHHOCTH 32 T€ YOBITKU, KOTOPhIE MOTYT BO3HUKHYThH B pe-
3yJIbTATE €ro JCUCTBUM.

Bo-BTOpBIX, U110, JEHCTBYIOIIEE B Uy)KOM HHTEpece, 00s3aHO TMPHU Tep-
BOI BO3MOYKHOCTH COOOIIUTH 00 3TOM 3aMHTEPECOBAHHOMY JIMIY M BBDKIATh B
TE€YEHHE Pa3yMHOI'0 CPOKa €ro pemeHus o0 0J00peHHH Wi O HeoJ00peHuu
npeanpuHaTeix aeicteuii (m. 1 cr. 981 'K P®). Bo3naras Ha rectopa yka3aH-
HYI0 00SI3aHHOCTh, 3aKOHOJ[ATeIb UCXOJIUT U3 TOTO, YTO OH JOJKEH JEHCTBO-
BaTh B COOTBETCTBHH C HAMEPEHUSIMU JIOMHUHYCA, Aeas UCKIIOUCHUE JTUIIh IS
CIIy4aeB, yKa3aHHbIX B 1. 2 cT. 983 'K P®. IloatoMy, mpeaAnpuHAB caMbI€ HEOT-
JIO’)KHBIC W DKCTPEHHBIC MEPHI B UY>KOM HHTEpECE, FeCTOpP JOKEH CBS3AThCS C
3aMHTEPECOBAHHBIM JIUIIOM W YCTAaHOBUTH €ro BOIIO. ['ecTop cBOOOAEH OT Haii-
HOM 00sI3aHHOCTH TOJIBKO TOT]1a, KOT1a, BO-TIEPBBIX, JEHCTBUE B UYKOM HHTEpE-
ce MpeANPUHUMAETCS B IPUCYTCTBUU 3aUHTEPECOBAHHOTO JIUIIA, U, BO-BTOPHIX,
OXKMJIaHWE BBIPAKECHUS JOMUHYCOM BOJU MOXKET TMOBJEYbL ISl TOCJIEIHETO
CEPBE3HBIN yIIEPO.

VY3HaB 00 0400pEeHUHN UM HEOJOOPEHUH MPEANPUHATHIX JEHCTBUNA, CBOU
JAJIbHEUIIIME [IAaru T'eCTOP JAOJKEH CTPOrO COIVIACOBBIBATH C JEUCTBUTEIBHOU
BoJIel nomuHyca. Ecnu nuio, B MUHTEpece KOTOPOTo MPEANPUHUMAIOTCS JEUCT-
BUsI O€3 €ro MopydeHusi, 01I00PUT ITU JEUCTBUS, K OTHOLLICHUSIM CTOPOH B Jlallb-
HEWIleM MPUMEHSIOTCS MpaBUiia O JOTOBOpPE MOPYUYEHUS WU MHOM JOTOBOPE,
COOTBETCTBYIOILIEM XapaKTepy MPEeANPUHSITHIX ICUCTBUM, 1a’Ke €ClIk 0JI00peHue
o010 ycTHBIM (cT. 982 'K P®). Hanpotus, npu HEOHOOPEHUU MPEANPUHATHIX
JNEUCTBUU I'eCTOP JOJKEH OTKA3aThCS OT X JAIBHEUIIIETO COBEPIIEHNUS, TaK KaK
BCE, YTO OYAET CENIaHO B Uy>KOM HMHTEpPECE MOCJie ATOT0 HE CO3JAcT AJIsl 3auH-
TEPECOBAHHOIO JIMIA KAKUX-IHOO 00SI3aHHOCTEH HU Mepe]] COBEPIIMBIIUM HX
JULOM, HU TIepe]] KAKUMH-TTMOO0 TPETHbUMU JTULIAMH.

B-TpeThux, nuio, neiicTBoBaBIlee B 4y>KOM HHTEpece, 00s3aHO MpeIcTa-
BUTH JIUIY, B UHTEPECAX KOTOPOIrO OCYILIECTBISUINCh TAKWE IEUCTBUS, OTYET C
yKa3aHUEM TMOJYyYEHHBIX JOXOJOB U MOHECEHHBIX PACXOJOB U HMHBIX YOBITKOB
(ct. 989 T'K P®). Hannuue nanHO# 00s13aHHOCTH XapaKTEPHO JJIs BCeX 00s13a-
TEJIbCTB, UMEIOIIMX CBOMM IIPEIMETOM COBEpUICHUE [CHCTBUI B HMHTEpecax
IpYroro jJuua, HO 3a €ro cueT (Hopy4eHue, KOMUCCHSI, areHTUPOBAHUE, 10BEPHU-
TEJIbHOE YIPABJICHHE HUMYIIECTBOM M Jp.). Takoll oT4eT chnyXuT Oazoi ais
MIPOM3BOJICTBA PACUETOB, CBSA3AHHBIX C BO3MEIICHUEM JIUILY, COBEPIIUBIIEMY
COOTBETCTBYIOIIUE JAEHCTBUS, MPOU3BEICHHBIX UM PAcXOJ0B, TEM JIUIIOM, B HH-
Tepecax KOTOPOro OHH ObLITU COBEPIICHBI.

OcHOBHBIE 00SI3AHHOCTH IOMUHYCA CBOASTCS K CJEAYIOIIEMY.

3auHTEpPECOBAHHOE JIUIIO JOJKHO BO3MECTUTh T'€CTOPY HEOOXOJUMBbIC
pacxoJibl U UHOM peanbHbIN yIepO, moHeceHHsbl mocneauuM (m. 1 cr. 984 I'K
P®). Jlannyto 00s13aHHOCTH IOMUHYC HECET U TOTZla, KOrja UM He OJI00PEHBI
JEUCTBUS TeCTOpa, HO UMEIOTCS BCE HEOOXOAUMBIE YCIOBHUS JUIsi BO3ZHUKHOBE-
HUS PACCMATPUBAEMOT0 00s3aTENILCTBA, @ TE€CTOPOM BBIMIOJIHEHBI JIeXkKAIIue Ha
HeM 00s13aHHOCTH. HeonoOpeHue npeAanpuHThIX A€MCTBUI CHUMAET C 3aMHTE-
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PECOBAHHOTO JIMIA COOTBETCTBYIOIIYIO OOSI3aHHOCTH JIMIIIb B OTHOIICHHUH JACH-
CTBUH, KOTOpPBIE OyAYT COBEPILIEHBI BOMPEKHU €T0 BOJIE B IalIbHEHIIIEM.

O0513aHHOCTH TI0O BO3MEIICHUIO HEOOXOAMMBIX PACXOJ0B M MHOT'O peajb-
HOTO yuiep0a coXpaHseTCs U B TOM CiIy4ae, €clid JCHCTBUSl B Uy»KOM HHTEpece
HE MPUBEIN K IpeanonaraeMoMy pesynbTarty. Hampumep, auio, 106poBoibHO
MIPUHSBIIEE yYacTHE B TYIIEHUM TOXKapa Yy>KOTO JIoMa U TOHECIIEE MPU ITOM
oTpeJieNIieHHbIC TTOTEPH, BIPABE PACCUUTHIBATH HA UX BO3MEIIEHUE U TOTJIa, KO-
r71a IOM CIacTu He yaanock. [Ipu aTom eciiu 1eCTBUS B UyKOM MHTepece Oblin
HaIpaBJIeHbl Ha MPEAOTBpalleHue yiepda MUMYIIECTBY APYroro Jjuia, pasmep
BO3MEILEHUS HE TOJKEH MPEBBIIAaTh CTOMMOCTH uMyiecTsa (a63. 1 m. 2 cT. 984
'K PD).

[ToMmuMo BoO3MelIeHHUS HEOOXOAMMBIX PACXOJIOB MU HMHOTO PEaibHOTrO
yiep6a 3aMHTEPECOBAHHOE JIUIIO JOJKHO BBIIJIATUTH FECTOPY BO3HATPAXKICHUE
3a ero naeictBus. OHAKO yKa3aHHas 0053aHHOCTh BO3HUKAET Y JOMHHYCA HE BO
BCEX CllyyasX, a JUIIb MPU OJHOBPEMEHHOM HAJIMYMM JBYX YCIOBUM. Bo-
MEPBbIX, HEOOXOAMMO, YTOOBI JEHCTBUS B UY>KOM UHTEPECE MPUBEIU K MOJIOKHU-
TEJIbHOMY JUISl 3AaMHTEPECOBAHHOTO JULIA pe3ynbTrary. Eciu, HecMoTpsi Ha odye-
BUJIHYIO PAa3yMHOCTh NPEANPUHITHIX MEP, OHH OKa3alUCh O€3pe3yJIbTaTHbI-
MU, OOSI3aHHOCTH JOMUHYCAa OTPAaHMYMBAIOTCS BO3MEIICHUEM HEOOXOIUMBIX
pPacxoJIoB WJIM MHOTO peajbHOro yiepoda. Bo-BTopsiX, TpeOyeTcs, 4TOObl BBI-
1JiaTa BO3HArpakJieHusi OblIa MpelyCMOTpPEHA 3aKOHOM, COTJIAllIEeHUEM C 3auH-
TEPECOBAHHBIM JIUIIOM WJIM 00bIYasiMU JIeI0BOro obopota. Hanpumep, B ciyuae
0JI0OpeHUs 3aMHTEPECOBAHHBIM JIUIIOM BBIMOJHEHHBIX B €r0 MOIB3y PaboT, K
OTHOILEHHUSIM CTOPOH MPUMEHSIOTCS MPaBUia O JOrOBOPE MOAPSAa, B TOM YUCTIE
1 HOpMa O BO3ME3HOCTH JAHHOTO JOTOBOpA.

Ecnu B 4yxoM MHTEpece COBEpIICHA CIENKa, MpaBa U 00S3aHHOCTH IO
HEel NepexoJsT K 3aMHTEPECOBAaHHOMY JIMILY JIUIb IIPU YCIOBUU OJI00PEHUSI UM
atoit crenku (ct. 986 'K PD). B npotuBHOM citydae Takas ciaeika OyaeT cuu-
TaTbCs 3aKJIOUYEHHOM OT MMEHHM U B MHTEpEcax COBEPUIMBIIEIO €€ JnIa. YKa-
3aHHOE TPABUJIO COBMAJAET C TEM, YTO CKa3aHO B 3aKOHE OTHOCUTEIBHO IO-
CJIEJICTBUI COBEPIICHUS CNICJIIKA HEYIOJHOMOUYCHHBIM npeacTaBuTeneM (ct. 183
I'K P®). HoBbIM MOMEHTOM SIBJISIETCS, OJTHAKO, TO, UTO JOMOJHUTEIBLHBIM yCIIO-
BHUEM Tepexojia K 3aMHTEPECOBAHHOMY JIMILy TIPAaB U OOS3aHHOCTEN IO 3aKJIIIO-
YEeHHOU B €r0 MHTEPECE CEJIKE CIYKUT COTJache Ha 3TO JIPYrol CTOPOHBI Ce-
ku. Bripodem, yka3zaHHOE yCJIIOBUE BBITEKAET U3 3aKPEIJICHHBIX 3aKOHOM TTPaBHII
o niepeBoze aouira (ct. 391 I'K P®) u He Tpebyercsi, HanpuMep, TOraa, Koraa
3aKJIIOYEHHAs] C/eJIKa MOPOXKIACT JJIsi 3aMHTEPECOBAHHOIO JIMIA OJHU JIMIIb
npaBa JuOO KOIJla OHA YK€ MCIOJHEHA CTOPOHAaMU. TpeTbe M0 HE MOXKET OT-
Ka3aTh B JIaue€ COIJIACHs Ha MEpeXo]l MpaB U 00S3aHHOCTEH M0 CIEIKE K JHUIY, B
MHTEpECcaxX KOTOPOr0 OHA COBEpUIEHA, TAKKE€ M TOrAa, KOIrJa OHO 3HANO WIH
JOJIKHO OBLIO 3HATH O TOM, YTO CJEJIKA 3aKJII0UEHA B UY>KOM HHTEpECeE.

B cnydae npuymHeHus reCTOpoM Bpea 3aMHTEPECOBAHHOMY JIMILY JTHOO
TPEThUM JIMIIAM OTHOIIEHUS CTOPOH IO BO3MEIICHUIO BpeAa PEryIupyroTcs
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MpaBUWJIAMH O JEIUKTHBIX 00s13aTenbcTBax (raasa 59 'K PD). Oro, B wacTHOCTH,
O3HAYaeT, YTO €CIU B pe3yjbTaTe OMIMOOYHBIX NIEWCTBHUI recTopa UMYIIECTBY
JOMHHYCa IPUYMHEH yIepO, TO MpU HAJIUYUKM BUHBI TecTOpa B opMe ymbiciia
WK rpy00il HEOCTOPOKHOCTH MOCIEAHUMN JOJIKEH OyJeT BO3MECTUTh TOMUHYCY
IpUYMHEHHbIE YOBITKH. Bompoc o Bo3MmenieHuu Bpea, MPUYUHEHHOTO TPEThUM
JuIaM, paspemniaercss Jub0 Ha OCHOBE MPABWII O MOCIEACTBUSIX MPUYUHEHUS
BpeJla B COCTOSIHUU KpaitHedl Heobxomumoctu (cT. 1067 'K PD), nubo uHBIX
HOPM, COOTBETCTBYIOIIMX B3aUMOOTHOIICHUSM CTOPOH.

§ 3. IlyOiimuHoe o0enmanme Harpaabl

B HekoTOpBIX ciydasix st CKOPEHIIEro JOCTHKEHHUS KETAeMOTO Pe3yJib-
Tara 1eaecooOpa3Ho MpUBJICYh K HEMY BHUMAHHUE IIUPOKOTO Kpyra JuIl ¢ 00e-
[[aHWEM BBITUIATUTH COOTBETCTBYIOIIEE BO3HArPAXKICHUE TOMY, KTO JOCTUTHET
ATOrO pesyibrata. Tak, B HacejaeHHOM myHKTe H. BO BpeMsi cHexHOro OypaHa
3atrepsiach oTapa oBell. Ee Moucku MOXHO ObLIO MOPYYUThH CHENHUAIBHO BbIJE-
JICHHOM TpyIine paOOTHUKOB COBX03a, KOTOPOMY OTapa npuHajiexana. Ho To-
I71a U UCXOJI TOMCKOB 3aBUCEI Obl BCELENO OT YCUIIUI OJTHOM JIMILIb BBIEICHHON
rpynisbl. [ToaToMy coBXx03 u3bpan Ipyroi myTh U 0OpaTHIICS O MECTHOMY pa-
JIMO C TIPU3BIBOM K JKUTEISIM OJIM3JIEKAIUX CEJICHUN MPUHATh y4acTHE B MOUC-
KaX OTaphl, YCTAHOBUB CYMMY JICHEKHOT'O BO3HATPAXKJCHUSI TOMY, YbU MMOUCKHU
YBEHUYAIOTCSl YCIIEXOM.

UtoObl oOelianve Harpajbl ObLIO IOPUIUYECKH OOS3aTeNbHBIM, OHO
JOJIKHO OTBEYATh OMPEACIICHHBIM IIPU3HAKaM, 2 UMEHHO:

a) oOelanne Harpaabl JOHKHO OBITH MyOJMYHBIM, T.. OOpaIieHHBIM K
HeomnpeeneHHoMY Kpyry auil. Ecnm obemanue Harpaapsl oOpameHo K KOHKPET-
HOMY JIUITy WJIW TPYIIE JIUI, OTHOIICHHUS CTOPOH MPUOOPETAIOT TOTOBOPHBIN
xapaktep. Tak, ecnu Obl B NMPHUBEACHHOM IPUMEPE COBX03 MOPYUWJI MOWCKHU
MponaBUIed OTaphl 3a ONPEACICHHOE BO3HAIPAXKJICHHUE CIELUUATIbHO BBIJIECIICH-
HOM JIJIsL DTOM NI TTOMCKOBOM T'PyMIE, TO UX OTHOIICHUS HOCHUIN OBl TIOAPSI-
HBI XapaKTep;

0) obenraHHOE BO3HATPAXK/ICHHUE JOJDKHO OBITHh UMYIIIECTBEHHBIM, T.€. Je-
HEXXHBIM WU MHBIM, UMEIOIIMM CTOMMOCTHOE BBIPAXKEHHUE, HAIPUMEP, IPeroc-
TaBJICHUE BEIllU, TYPUCTUUECKOM MmyTeBKH U T.1. ObOemanue Harpaibl, JTUIICH-
HOM MMYIIIECTBEHHOTO COJIEPKaHUs, HAPUMED, HarpaxKJaeHue JUIIIOMOM, MPHU-
CBOEHHE TIOYETHOTO 3BaHUSA U T.A., MOPOXKIAET HE TPakIaHCKO-IIPaBOBHIC, a
WHBIE OTHOIIICHHUS;

B) HEOOXOJMMBIM 3JIEMEHTOM COEpKaHUs MyOJuyHOro oOeIlaHus Ha-
rpajibl SIBISETCA yKa3aHUE Ha Pe3yJIbTaT, KOTOPHIN JTOJKEH OBITh JOCTUTHYT B
KauecTBE YCJIOBHS MOJYy4eHUs Bo3HarpaxjaeHus. Harpama momkHa ObITH 00e-
1[aHa 3a MPaBOMEPHOE JCHCTBUE, KOTOPOE, B MPUHIIUIIE, MOKET OBITH COBEpIIIE-
HO HE OJIHUM, a HEOTrpaHWYEHHBIM 4YHciioM Jull. OOelanue Harpaabl, paccuu-
TaHHOE Ha JOCTH)KEHUE COOTBETCTBYIOIIETO pPe3ysibTaTa OJHUM KOHKPETHBIM
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JUIIOM, HE TOPOXKJIaeT 00s3aTenbCcTBa, mpeaycmoTpeHHoro cr. 1055 T'K PO,
BBHJlY OTCYTCTBUS MyOJIUYHOCTH OOCIIAHKS HATPaIbl;

n) o0eliaHue Harpajbl JOJDKHO JaBaTh BO3MOXKHOCTH YCTAaHOBHUTH, KEM
oHa obOemrana. JIuio, oro3BaBiieecss Ha oOellaHue, BIpaBe MOTPEOOBATH MUCH-
MEHHOTO MOATBEPKJAEHUS 0Oelanus. B MpoTUBHOM cilydae OHO HECET PUCK IO-
CJICICTBUI HEMPEABSIBICHHUS TAaKOTO TPEOOBAHUS, €CIIU OKAXKETCS, UTO B JICHCT-
BUTEJIBHOCTH OOBSBJICHUE O Harpaje He ObUIO ClIeJIaHO YKa3aHHBIM B HEM JIH-
oM (1. 2 cr. 1055 T'K P®). OGemanue Harpajpl, JUIIEHHOE 3TUX MPU3HAKOB,
HE MOPOXKIaeT 0053aTeNbCTBA, NpeaycMoTpeHHoro cT. 1055 T'K PO.

CrnenoBaTenbHO, My0JIMYHOE O0elIaHMe HATPAaJbl - 3TO 00pallleHHOoe K
HeompeAeJeHHOMY  KpYry Jiull o0elmaHue MMYIIeCTBEHHOT0 BO3HATPAXK-
JAeHHsl 32 JOCTU:KeHHe 00YCJOBJIEHHOI0 pe3yjabTaTa TOMY, KTO JOCTHUTHET
ITOr0 pe3yJbTara.

OO6emanue Harpajibl MOXeT ObITh BBIPAXKEHO B J000H GopMe (TUChMEH-
HO, YCTHO, B II€YaTH, MO PaJuo U T.1.). BaxkHO, 4TOOBI OHO OBLIO TOCTYIHO JJIs
BOCIIPUSATHS HEOIIPEAEICHHBIM KPYTOM JIMII, KOTOPHIE B Cydyae HE0OOXOIUMOCTH
MOT'YT MOTPEOOBATh MUCHMEHHOI'O €0 MOATBEPKICHUSI.

ITo cBoeit rOpuaMUECKON MpUpoe MyOJudHOe oOeIIaHrne Harpaabl sIBIIS-
€TCSl OJJHOCTOPOHHEW CHENKON M CTaBUT OOCIIABIIETO HArpaay B IMOJIOKECHHE
JOJKHUKA, a JTI000T0 OTKIMKHYBIIETOCS HA 3TO OOEIIaHuE - B MOJIOKEHUE Kpe-
nutopa. Ho, SBISSCh OTHOCTOPOHHEH CHENIKOM, MyOJIMYHOE OOCIaHue Harpaabl
caMo 1o ce0e HUKaKHUX MpaB, a TeM 0ojiee 00sI3aHHOCTEH, Y TeX, K KOMY OHO 00-
pauieHo, He nopoxzaaeT. COOTBETCTBYIOIIUE MpPaBa y HUX BO3HUKAIOT TOJBKO
MpU JOCTHKEHUU YKa3aHHOrO B oOellaHuM pe3ynbTaTta. Jla u camo Juio, 1aB-
mee Takoe oOellaHue, CBI3aHO WM JIMIIb MPU YCIOBUH, €CIIH KeM-ITH00 Oyner
JOCTUTHYT Pe3yJbTaT, 32 KOTOPBIA 00EIIaHO BO3HATPAXKICHUE, O YeM MyOTMYHO
oOemaBmuii HAarpaay JAOHKEH ObITh TaK WM MHAYe MOCTaBIIEH B M3BECTHOCTb.
Tonpko B 9TOM ciiydae y HETO BO3HHKAET OOSI3aHHOCTH BBITUIATHTH COOTBETCT-
BYIOIIIEE BO3HATrpPa)XJCHHE TOMY, KTO JOCTUT OOYCIOBJICHHOI'O pe3yJbTata.
HIMeHHO B TOT MOMEHT W BO3HHUKAET COOTBETCTBYIOIIEE 00A3aTENbCTBO, BhISB-
JSIeTCS. KOHKPETHBIN COCTaB €r0 YYaCTHUKOB, PEANH3YIOTCS IMpaBa U 00sI3aHHO-
ctu. CreoBarenbHO, MyOJIUYHOE OOCIIaHue Harpaabl MOXKET ObITh OTHECEHO K
YUCITYy OJHOCTOPOHHUX YCIOBHBIX CIIEIIOK.

OcHOBaHMEM BO3HUKHOBEHHMsI 00s53aTElIbCTBA, MPEIYCMOTPEHHOTO CT.
1055 'K P®, siBisieTcsl CIIOKHBIM IOPUAUUECKUN COCTAB, BKIIOUAIOIIUM B Kaye-
CTBE €ro 3JIEMEHTOB JBE OJHOCTOPOHHHUE CIAEIKU - IMyOIM4YHOE OoOeliaHue Ha-
IpajJibl 1 OTKJIMK Ha HETO B BUJIE JOCTH)KEHHUs 00YCIOBICHHOTO pe3ylibTaTa. OHuU
HOCSIT BCTPEUHBIN XapaKkTep U JOJKHBI COOTBETCTBOBATH JAPYT APYTY, HO UX CO-
BEpIIEHNWE HE O3HayaeT 3akito4eHus Joropopa. OOelianre Harpaabl HE MOXKET
CUUTATHCA OPEPTOi, TaK KaK SBJISETCA YCIOBHBIM U aJIpeCOBAHO HE KOHKPETHO-
My JIMILY, @ 0OpalIeHo KO BceM U KaxaoMy. [JocTikenne o0ycnoBiIeHHOTo my0-
JUYHBIM OOCLIaHUEeM Harpajibl pe3yJsibTara He SBJISIETCS aKIENTOM, TaK Kak, BO-
MIEPBBIX, TAHHBIA PE3YIbTAT MOXET ObITh JOCTUTHYT HEOMPEACIICHHBIM YHUCIOM
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JIUII, U, BO-BTOPBIX, IPH OJHOBPEMEHHOM €r0 JOCTH)KCHUH HECKOJIBKUMH JIMIIA-
MU KKl U3 HUX MOXET PacCUMTHIBATH HA COOTBETCTBYIOIIYIO YaCTh BO3HA-
rpaxacHusl.

Coaepxanue ods3atenbcerBa. [lyonuuno obemaBimuii Harpaay oOs3aH
BbIJIATh €€ COBEPILIMBIIEMY JIEWCTBHE, OMpeNeseHHOoe B 0O0bsBIeHUU. Bo3Ha-
TPaXJICHUE, KOTOPOE MOJIJICKUT BITIATE MPH MYOJTUIHOM OOCIIaHWU HArpajbl,
MOJKET OBITh BBIPAXXEHO B KOHKPETHOM AeHEXHOU cymme. Tak, mocie coBepiie-
HUA psifia TEPPOPUCTHUECKUX aKTOB B MockBe Map ctosmiibl FO. JIy:kKoB 00Bsi-
BUJI O BbIIJIaTe BO3HarpaxiaeHus B pasmepe 100 miH. py0. TOMy, KTO YKa)KeT
MPUMETHI TIpecTymHUKOB. Harpaga MokeT OBITh BbIpa)k€Ha YKa3aHHEM KOH-
KpeTHoH Bemu. Hanpumep, 3a oOHapykeHHe poMaBIieil OTapbl B MPUBEIECHHOM
BbIIIIE TpuMepe Obla 00bsBIEHA Harpaja - 1se oBlbl. HakoHel, Harpaga MoxeT
ObITh BbIpa)KeHa B 00€3JIMUEHHON (hopMe, KaK 3TO YacTO U ObIBAET Ha MPAKTHKE,
MyTEM YyKa3aHUsl «BO3HArpakJeHUe rapantupyercs». Eciu B mybiudyHoM obe-
IIaHUM Harpajbl HE yKa3aH €€ pa3Mep, OH OINpPEAeseTcs MO COTJAIeHUIO C JIH-
1I0M, 00€IIIaBIIUM Harpaay, a B ciiydae cropa - cyaoM (1. 3 ct. 1055 TK PO).

[Ipu nyOnuuHOM OO€IIAHWU HArpajabl MPEANOJaraeTcs JIOCTUKEHUE
€MHCTBEHHOT'O B CBOEM POJE U B CHIIy 3TOI'0 HEIOBTOPUMOI'O pe3yibTaTa.

VYuuteiBas, 4To cpenu TUX (PAKTOB BAXKHEHIIUM U OMPEACISIIONIUM Xa-
pakTep BO3HUKAIOIIETO HA UX OCHOBE 00s3aTeNbCTBA SIBJISIETCA MyOJIM4YHOE 00e-
[[aHWE HArpajbl, OHO U OMPENENACT HE TOJBKO COAEpKaHUE, HO U Ha3BaHUE
IAHHOTO 00513aTEIbCTBA.

He uckmrouensl, ogHaKo, cliy4au, KOorja JeUCTBHE, YKa3aHHOE B OObsBIIE-
HUW O Harpaje, He3aBUCUMO APYTr OT JIpyra COBEPIIMJIA HECKOJbKO JUll (Ha-
puMep, COOOIIEHUE pPa3HBIMU JIMIIAMU MPUMET UM MECTa HaXOXIAEHUS Ipe-
CTynHHUKa). B Takom ciydae mpaBo Ha IMOJIYy4YE€HHE HArpajibl BO3HUKAET y TOTO,
KTO TEPBBIM COBEPIINI COOTBeTCTBYMomIee AeictBue (m. 5 ct. 1055 'K PD).
[Ipy HEBO3MOXKHOCTH YCTAaHOBUTBH, KTO TMEPBHIM COBEPIIUI OOYCIOBICHHBIE B
OOBSIBIICHUU JIEUCTBHSI, WM €CJIM T JACHCTBUS COBEPIICHBI OJJHOBPEMEHHO He-
CKOJIKUMU JIUIIAMH, HArpajia AeIUTCS MEXIY HUMHU MMOPOBHY WJIM B HHOM IIpe-
JTYCMOTPEHHOM COTJIAIIEHUEM MEXJy HUMHU pasmepe (a63. 2 m. 5 ct. 1055 I'K
PD).

Jluno, pocrturiiee pe3ylibTaTta, KOTOPBIM SBISETCS YCIOBHEM BBITLIATHI
BO3ZHArpaKJEHUs, MOKET U HE 3HaTh 00 OOBSABICHWU HArpajbl 3a €ro JAOCTHU-
xeHue. Ho mpaBo Ha mojydeHHe BO3HArpakJI€HHUs U COOTBETCTBEHHO OOs3aH-
HOCTb BBITUIATUTH HArpajy BO3HUKAIOT HE3aBUCUMO OT TOTO, COBEPIIECHO JIU CO-
OTBETCTBYIOIIIEE JICHCTBUE B CBSI3H CO C/ACIIAHHBIM OOBSIBJICHUEM WJIU HE3aBUCH-
Mo oT Hero (1. 4 ct. 1055 T'K P®). BaxkxHo, 4TO0BI JOCTUTHYTHIN pe3yiabTaT CO-
OTBETCTBOBAJI YCJIOBUSIM MyOnIu4yHOro obemanus Harpajbl. COOTBETCTBUE BHI-
MOJIHEHHOTO JIEUCTBHS COIepKAIIUMCS B OOBSBICHUN TPEOOBAHUSAM, €CIIU UHOE
HE MPEeJyCMOTPEHO B OOBSABICHUU O HArpajJieé ¥ He BBITEKAET U3 XapaKTepa yKa-
3aHHOTO B HEM JICWCTBUS, OMpPEAENseTCs JUIOM, MyOJIMYHO OOBSIBUBIIMM Ha-
rpany, a B ciaydae cropa - cyqaom (1. 6 ct. 1055 'K PO).
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Hanuune unm OTCYTCTBHE COOTBETCTBYIOIIETO OOBSBICHHUS O Harpaje
BIIUSICT Ha B3aMMOOTHOIIEHUsI CTOpoH. Ecnu, Hampumep, B yKa3aHHOM BBIIIE
clly4ae Mpomnaku coO0aKku HaIIEAIIMKA >KMBOTHOE BEPHET €ro XO35AWHY, TO MPHU
HaJIM4YUU OOBSBICHUS O BHITIATE HArpabl 3a 0OHApyKeHHe COOAKH OTHOIICHUS
cTopoH Oyayt onpenensatbes cT. 1055 'K PO, a npu oTcyTcTBHM TaKOTO OOBSB-
JICHUS - HOpMaMHU 0 O€3HaI30PHBIX )XKUBOTHBIX (cT. 230 'K PD).

Cpok, B TeUE€HHE KOTOPOTO JOJDKEH OBITh JIOCTUTHYT PE3yJIbTaT, HE SIBJIS-
eTCsl HU 00s3aTeIbHBIM, HU XapaKTEPHBIM YCIOBHEM MYOJUYHOTO OOCIIaHUS
Harpaabl. Ho eciiu oH ycTaHOBIJIEH, TO JEHUCTBUE, 32 KOTOpOE OOeIaHa Harpasa,
JOJDKHO OBITH COBEPIIEHO B MpejesiaXx dTOro Cpoka, a JIMIO, MyOJIu4YHO o0e-
naBIiliee Harpaiy, CBs3aHO CBOMM OOEIIIaHUEM JI0 €T0 UCTECUEHUSI.

Jluto, my0am4yHO OOBSBUBIIEE HArPAAy 3a JTOCTUKEHHE 00YCIIOBICHHOTO
pe3yibTata, BOpaBe OTMEHUTH CBOe oOemiaHue (mpaBo oTcTyruieHus ). Takas
OTMEHA, OJIHAKO, HE JOJKHA HApyIIaTh UHTEPECHl MOTEHIIMAIBHBIX COUCKATENeH
Harpajabl. [103TOMy 3aK0H yCTaHABIMBAET yCIOBUS, KOTOPHIE OIKHBI OBITH CO-
OJifoZieHBI pU OTMEHE obemanus. Takoi 0Tka3 HE MOXKET UMETh MeCTa:

a) KOrla B cCaMOM OOBSIBICHUM MPEYCMOTPEHA WM U3 HEro BBITEKAET
HEJIOMYCTUMOCTh OTKa3a; 0) 10 UCTEUECHUS] CPOKA, YCTAHOBJIEHHOIO JIJIsi COBEP-
IIIeHHUs JEeUCTBHUS, 32 KOTOpoe oOelaHa Harpaaa; B) €ClIu K MOMEHTY OObsIBIIe-
HUSA 00 OTKa3e OJHO WJIM HECKOJIbKO OTO3BABLIMXCS JIUI YK€ BBINOTHUIN yKa-
3aHHOE B OOBSIBJICHUU JEHUCTBUE.

Coobmienue 06 oTMeHe oOelanus Harpaabl T0IKHO OBITh CAEIAHO B TOU
xe opme, uTo u obemanue o Harpajae. OTMeHa MyOIMIHOTO OOCIIaHMs Harpa-
Il HE OCBOOOXKIAET TOTO, KTO €€ O0BSBUI, OT BO3MEIIECHUSI OTO3BABIIMMCSI Ha
oOelllaHue JIMIAaM pacXo/I0B, IOHECEHHBIX UMH B CBSI3M C COBEPILIEHHUEM JICICT-
BUS, HAPABJIEHHOTO HA JOCTWKEHUE pe3ybTaTa B Mpeiesax yKa3aHHON B 00b-
spiiennn Harpaabl (cT. 1056 T'K P®). On ocBoO0kAaeTCS OT 3TOM 0043aHHOCTH,
€CJIM JIOKAXEeT, YTO, TOHECCHHBIC YKA3aHHBIMU JIUIIAMU U3JEPKKU 00ecredrnBa-
JIM TaKyIo JACSITENIbHOCTh, KOTOpAas 3aBEJJOMO U HE MOTJIa YBEHYATHCS YCIIEXOM.

§ 4. IlyOiim4HbBIi KOHKYPC

Pe3synbTaT, 32 IOCTH)KEHHE KOTOPOro MyOJIMYHO OOeliaHa Harpaja, Mo-
KeT ObITh NBOSKUM. Hamucanue Ha 3alaHHYIO TEMY XYHO0XKECTBEHHOI'O MPOU3-
BEJICHHS, pa3pabOTKa MPOEKTa MaMATHUKA U T. I. OCYIIECTBHUMBI HE3aBUCUMO
JpYT OT JIpyra pa3HbIMU JIMIIAMHU U TIOTOMY COIOCTAaBUMBI 10 KadecTBY. Hampo-
THUB, OTBHICKAHUE YTEPSIHHOW BEIIM WM HWHAas aHAJIOTHYHAs Ieb IOJAAeTCs
TOJIbKO OJHOKPATHOMY JOCTHKEHHIO, KOTJa BBIBOJMMAS MyTEM CpaBHEHUsS Ka-
YecTBEHHAas OlleHKa HCKItoueHa. COOTBETCTBEHHO 3TOMY NMyOIMYHOE 0OeIanue
Harpajabl KaKk poJ0BOE MOHSITUE CIYKUT OCHOBAaHUEM ISl BBIJICJICHUSI KOHKYpCa
KaK BUJOBOTO MOHSATUS MyOJIMYHOTO OOCIIaHUs Harpaibl, CTUMYJIUPYIOIIETO He
MPOCTO K KEJATEIbHOMY, a K TAKOMY pe3yJIbTaTy, KOTOPBIM OKaXKETCS JIYUIIUM
Cpeau TOCTUTHYTHIX.
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[Io cBOEMY CMBICIOBOMY 3HAQUEHHIO MOHSATHE «KOHKYPC» O3HA4aeT Co-
peBHOBaHWE, KOHKypeHIuio. [loaToMy Kk HeMy mpuOeraroT BCSIKUN pa3, Korua
HEO0OXOIMMO MOJIYYUTh ONTUMAIBHBIN (JIyUIIHii) U3 YMCIa BO3MOXKHBIX PE3yJib-
taT. Ho mo cBoeMy KOHKPETHOMY COJIEpKaHUIO0 U OCOOEHHOCTSM MPaBOBOTO pe-
IYJIUPOBAaHUSI KOHKYPC UMEET BHUJIOBBIEC PA3JIMYUs U IPOBOJUTCS IJI FOpHUANYE-
CKOTO BBIpQXECHHS Pa3IU4HbIX OTHOLIEHUH. OHU U3 HUX BO3HHUKAIOT B cdepe
TPYJIOBBIX OTHOLIEHUN U PETYIUPYIOTCS HOPMAMH TPYAOBOTO 3aKOHOJATENbCT-
Ba. TakoBBI, B YaCTHOCTH, OTHOIICHUSI [0 KOHKYPCHOMY TI0J100py KaapoB. [py-
rMe MMEIOT LENbI0 BBIABICHHE KOHKPETHOTO CYyOBEKTa, C KOTOPBIM JIOJIKEH
OBbITh 3aKIIFOUEH COOTBETCTBYIOLIMI IpakIaHCKO-TIPaBOBOil oroBop. TakoB mo-
PAJOK 3aKIIOYEHUS TOTOBOPA Ha TOPrax, B YaCTHOCTH MPH MPUBATU3ALMH TOCY-
JApCTBEHHOW W MYHHUIMIAIBbHOW cOoOCTBeHHOCTU. HO Kak Buj myOaudHOTO
oOelanusi Harpajbl U B CWIY CHEHU(PUYECKOrO OCHOBAaHUS BO3HHUKHOBEHHS
0co0oro  00A3aTENbCTBEHHOTO MPABOOTHOIICHHUSI KOHKYPC PEryJdpyercs
ct. 1057-1061 T'K P®. Takoil KOHKypC Kak I'paKJaHCKO-IIPABOBON WMHCTUTYT
OXBAaTbhIBAET OTHOILIECHHUS, CBA3aHHBIE C MIOCTAHOBKOM 3aJa4M, KOTOpas pas3pelia-
€TCsl Ha OCHOBE COPEBHOBAHUSI HEONPEIEJIEHHOIO Kpyra JIMIl C BBIIUIATOM Clie-
MAJIbHOrO BO3HArpaxjaeHus nodeaurento. KoHKypc kKak pa3HOBHIHOCTH IyO-
JUYHOIO 00€IaHNs Harpaabl XapaKTepu3yeTcs CAeAyIOIUMH YepTaMu:

a) o0ellaHue BO3HArpaXkJACHHs 3a JIyYIlee BBIIOJHEHUE OIpPEIeSICHHON
paboThl MM JOCTHIKEHHWE WHBIX PE3YJbTAaTOB JOHKHO OBITh ITYOJIMYHBIM, T.€.
oOpallleHHBIM K HEOIPEAEIIEHHOMY Kpyry jull. [lo 3ToMy npu3HaKy KOHKYpPCHI
JEJSATCSl HA OTKPBITBIE M 3akphIThlie. [IpM OTKPBITOM KOHKYypce MpEIOKEHUE
IPUHATH B HEM Y4YacTHE OOpPAILIEHO KO BCEM JKEJAIOMINUM, U KaXIbld OTKIUK-
HYBIIMICS HA HETO MOET CTaTh YYaCTHHUKOM KOHKypca. B 3Tom citydae xpyr
YYaCTHUKOB KOHKYpCa MOXET OBITh 00JIe€ HIMPOKUM (BCE MOKEJIaBIINE MPUHATh
B HEM y4acTue) WM 06ojee y3KuM (KOHKYPC Cpeau JIHI ONpeaeseHHON nmpodec-
CUH), HO OH BCEr/la XapaKTepU3yeTcsi KOJWYECTBEHHOW HEONPEAEICHHOCThIO U
HEU3BECTHOCTBIO JIJIsI OpraHUu3aTopa KOHKYpCca KOHKPETHOI'O COCTaBa €ro y4acT-
HUKOB. Jlaxke Toraa, Korma KOHKYpPC HMPOBOAMTCS CPEAM JIMI[ ONPEIEICHHON
KBaJIM(PUKALIMY, KOT/Ia OPraHU3aTOp KOHKYypca MpeaBapuTeIbHO OTOMpAET JIUIL,
MOKENABUINX MPUHATh B HEM Y4YacTHE, KOHKYPC BBUIY MyOJIMYHOTO XapakTepa
€ro OOBABIICHHS HE TIEPECTAET ObITh OTKPBITHIM. 3aKPBITHIM KOHKYPC, HAIPOTHB,
XapakTepu3yeTcs TeM, YTO MPEAJIOKEHUE TPUHATH B HEM y4acTHE HalpaBisieTcs
OTIpEeICIICHHOMY KPYTY JIMII 110 BBIOOPY OpraHu3aTropa KoHkypca. B atom ciyuae
KpYT YYaCTHUKOB KOHKYpPCA BCETJla OTPaHUYEH U U3BECTEH €ro0 OpPraHu3aTopy;

0) myOJUYHBIN KOHKYPC J0KEH ObITh HAIMpaBJeH Ha JOCTH)KEHUE KaKUX-
7100 OOLIECTBEHHO MOJE3HBbIX Leieil. MoxHo, HanpuMep, 0ObIBUTh KOHKYPC
Ha JIydlllee O3€JICHEHHE JBOPOB MJIM OJAaroyCTpOMCTBO MPHUIOMOBON TEpPHUTO-
pUH, HO HENb3d OOBSIBUTh KOHKYPC Ha Jydllee COAECp>KaHWE 3aHUMAEMbIX >KH-
JIBIX TIOMEILEHUN WU TOMAIIHUX )KUBOTHBIX;

B) 00€IIaHHOE BO3HATPaXXJI€HUE JOJKHO ObITh HE OOBIYHOM MpPEenycMOT-
PEHHOU JIEMCTBYIOIIUM 3aKOHOAATEIHCTBOM (TPYAOBBIM, aBTOPCKUM) ILJIATON 3a
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BBITIOJTHCHHUE TOW WJIM MHOW paboOThHI, a CIeNHaIbHO YCTAaHOBJICHHOW MpeMueH,
KOTOpasi BHIIJIAYMBACTCS MOOEIUTETI0 KOHKYpCa 3a TIOCTUTHYTHIN pe3ysbTaT He-
3aBHCHMO OT €ro IpaBa Ha MOJY4YEHHUE JPYTUX BUAOB BO3HATPAXKICHUS 32 CBOU
Tpya. IIpu sTOM mpemus A0MKHA OBITH JIEHEKHOM JIMOO BElIeBOM (HAmpumep,
MyTeBKa, aBToMalinHa). Beskoe MHOe moolipeHue modeauTesnis COpeBHOBAHUS
(Hanpumep, BbIJaya KyOKOB, TPaMOT, JMIIJIOMOB, MeJIajied WM UHBIX OTIUYH-
TEJBHBIX 3HAKOB), €CJIM OHO HE COUETAETCs C BBIIUIATOM NMPEMUH, HE TIPU3HACTCS
KOHKYPCHBIM BO3HArpakJICHUEM;

') Harpajaa Ao KHA ObITh OOelaHa 3a JIydlllee BHIMIOJHEHUE OINpPEIe/ICH-
HOM paboOThl WU JOCTHUIKEHUE WHBIX PE3yJIbTATOB, YTO MPE/IOIaracT BO3MOXK-
HOCTBH COIIOCTAaBJICHUSI U BHIOOpPA OJTHOTO U3 MHOTHX CPAaBHUMBIX MO CBOUM Ka-
YECTBEHHBIM TPHU3HAKAM PE3yJbTAaTOB, JOCTUTHYTHIX K TOMY K€ Pa3HBIMH JIU-
namu. CreoBatenbHO, paboTa JI0JKHA OTBEUATh YCIOBUSIM KOHKYpCa, a Mo Xa-
pakTepy ObITh TaKOH, pe3yJIbTaT KOTOPOU MPHU €€ BHIIIOTHEHUN Pa3HBbIMU JIUIIA-
MU MOKET OBbITh comocTaBuM. [103TOMY KOHKYpPC JOJKEH OBITh NMPU3HAH HE CO-
CTOSIBIIMMCSI, €CJI MpEACTaBlI€Ha TOJILKO OJiHa paboTa (OJAWH pe3yNbTaT) WU
XOTSI U HECKOJIBKO, HO OJTHUM JIUI[OM.

XapakTep U cojep:KaHue padoThl, 3a JIy4lllee BHIMOJHEHUE KOTOPOU my0-
JUYHO O0ENIaHO CHElNHAIbHOE BO3HArpa)KJeHue (MpeMusi), ONMpeAesiioTCs yc-
JOBUSAMHM KOHKypca. Pabota, XOTs U OT/IMYaronasicss BBICOKUMH JOCTUKEHUS-
MU, HO HE OTBEUarouas yclIOBHUSIM KOHKYypCa, BOOOIIE HE JOMYCKaeTcs K KOH-
KypCy.

®opma U YCJIOBHS KOHKYPCHOro o0bsiBiaeHHs. OO0BsBICHNE O MPOBE-
JICHUU KOHKYpCa, T.€. aKT, B KOTOPOM BBEIpa)KaeTCs IMyOJIMYHOE OOCIIaHue mpe-
MUU 32 JIydIliee BBHITIOJTHEHUE OMPEACICHHON pa0dOThl, MOXKET OBITH CIEIAHO B
paznu4HON (popme: myTeM MyOJUKAIlMU B Ta3eTe, BBITYCKa PEKIAMHOTO IpO-
CTIIEKTa WJIW CIIEeHMAIBHOTO MH(POPMAIIMOHHOTO JMCTKA (OIOJUIETEHS ), BHIBEIIIH-
BaHUS COOTBETCTBYIOIIETO OOBSBICHUS B OOIIECTBEHHBIX MECTaX, M3BEIICHUS
0 pajuo, TeJICBUICHUIO U T. 1.

Cenenus (yclioBHs), KOTOPBIE JIOJIKHO COJIEP)KaThb KOHKYPCHOE OOBSB-
nenue, onpenenensl 3akoHOM (cT. 1057 'K P®). Onu nensarcst Ha 00s13aTelib-
HbIE, T.e. TaKWe, KOTOpPHIC JOJKHBI OBbITh YKa3aHbl MPU OOBSIBICHUU JFOOOTO
KOHKYpca, U (akylIbTaTUBHBIC, T.€. TaKhe, KOTOPbIE YKa3bIBAIOTCS IO CBOOOI-
HOMY YCMOTPEHHIO YCTPOUTEIIS KOHKYPCa, a UX KOJIMYECTBO M XapaKTep 3aBUCST
oT ocoOeHHocTel KoHKypca. [Ipu oTCyTCTBUM 00s13aTENIbHBIX YCIOBUHM U XOTS
OBl OJTHOTO W3 HUX KOHKYPC CUMTaeTCsl HeoObsiBIeHHBIM. K "ncily 3TUX ycioBuit
OTHOCSITCSL:

a) CBEJICHUS O CYIIECTBE 3a7aHusl (peaMeTe KOHKYpca WM «OMpeIesICH-
HOCTHU pa0oThI»). CTeNneHb IeTalnu3alud dTUX CBEJCHUN 3aBUCUT OT LIEJIU U Xa-
paktepa koHKypca. [Ipu mpoBeeHNN KOHKypca Ha UCTIOJHUTEIILCKOE MacTepCT-
BO JIOCTaTOYHO OBIBAET YKa3aTh BUJI )KaHPA WJIU JIEATEIILHOCTH, a MPU CO3JaHUU
APXUTEKTYPHBIX COOPY)XEHUHM, KaK IMPaBUJIO0, YKa3bIBAIOTCS XYA0KECTBEHHBIE,
TEXHUYECKUE U JPYrue MPU3HAKHU, KOTOPHIM OHU JIOJKHBI OTBe4aTh. [loaTomy
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KOHKYPCHOE 3aJJaHU€ MOKET BbIpaKaThCs B MPOCTOM MOCTAaHOBKE 3a7a4M (OIpe-
JICJICHUH HMJIeU, TEeMBI U T.J.) C YKazaHueM (GopMbI ee paspelieHus (Hampumep,
co3nanue MonymeHTta [loGensl, oTpaxatromiero noasur Jlennarpana B Benukoi
OTtedecTBEHHOW BOWHE) U MOXET OBITh JAETATM3UPOBAHO /10 KOHKPETHBIX MOKa-
3aTesiel U MPU3HAKOB, KOTOPBIM JOJKHO OTBEYATh PEIICHUE KOHKYPCHOM 3aja-
qu;

0) CpPOK BBINIOJTHEHUSI 3a/1aHUs, KOTOPBIN ONpeesseT U CPOK MpeICTaBIie-
HUs paboThl Ha KOHKYpc. OH JMOJDKeH 00J1aaTh TaKoW MPOAOIKUTEIbHOCTHIO,
KOTOpasi peayibHO OOECIEeUnBAECT BHITIOJTHEHWE KOHKYPCHOTO 3ajaHus. B 3aBu-
CUMOCTH OT XapakTepa KOHKypca CpPOK MOXKET OMpeAeNsThes JIMOO OTPE3KOM
BPEMEHH, B T€UEHHUE KOTOPOT'O JOJKHO OBITh BHITIOJIHEHO 3ajJlaHue (HampuMep, B
TEUEHHUE IIECTH MECSAIIEB CO THS 00bsIBIEeHUs KOHKYpca uinu 10 1 utons 2010 r.),
a1M00 TOYHO (PUKCUPOBAHHOM KaJeHJApHOM NaTOM, K KOTOPOl MpUypoYUBaeTcs
WCIIOJIHEHUE 3a/IaHus, KOT/a, HalpUMEpP, NPEeAMETOM KOHKYpcCa SIBISETCS Ied-
TEJIbHOCTbD, MOJJIEXkKAIasi OLEHKE P CAMOM €€ HUCHOJHEHUU. MOryT ycTaHaB-
JUBATHCSI OKOHYATEbHBIE U IPOMEKYTOUHBIE CPOKH (HAPUMED, MPOMEKYTOU-
HBI CPOK MPEABAPUTEIILHOTO MPOCMOTPA WM MPOCTYIIMBAHUS WCIIOJHUTEIEH
au00 CPOK MPEACTABICHUS MPOCHEKTOB BBHIMOJIHEHUS KOHKYPCHOTO 3aJaHus U
T.1.).

HeBbinmonnenue 3agaHusi Wik HEMpEACTaBICHHE PabOThl B YCTAHOBJICH-
HbII CPOK HE3aBUCHMO OT UX MPUYHUH BJICYET OTKa3 B MpUeMe pabOThl HA KOH-
KypC, KOTOPbI HE MOET ObITh 00aJOBAaH HU B aJIMUHUCTPATUBHOM, HU B CY-
neOHOM MOPSIIKE;

B) TOPSAOK MPEACTABICHUS padOT WIM WHBIX JOCTHIXKEHUN Kacaercs,
MpeXe Bcero, (hOpMbI MPENICTABICHUS, a TAKXKe psAfa IPYTUX YCIOBUIA, KOTO-
pbie TOJDKHBI OBITH coOMoneHbl. DopMa MpeAcTaBiIeHHUs] pabOThl HA KOHKYPC
OTIpEICNISIETCS] CAMUM XapaKTepoM paboThI U BhIpaXKaeTcs TMO0 B Tiepeaye yJa-
CTHUKOM KOHKYpCa €ro yCTPOUTEIO OINpPENIEIEHHOIO pe3yJibTaTa CBOEro Tpyaa
B BHJIC MaTEePHAIIM30BAaHHOTO 00BEKTA (PYKOMMCH, KAPTUHBI, MOJEIH, MPOEKTA,
oOpasia u T.J. — IPU MPOBEJICHUN KOHKYpCa Ha CO3JJaHUE TIPOU3BEICHUIN HAYKH,
JUTEPATyphl, UCKyCCTBA WJIM M300pETATENhCKON NESITENbHOCTH), JTUOO MyTeM
UCIIOJIHEHUS PpabOThl MPHU HEMOCPEACTBEHHOM BOCIPHUSATUU ATOTO HCHOTHEHUS
YCTPOUTENIEM KOHKypca (IpH IMPOBEICHUM KOHKYPCOB Ha HCIIOJIHHUTEIBCKOE
MacTepCTBO). YCIOBHSIMU KOHKYpPCAa MOXET OBITh  MPETYCMOTPEHO IPEICTaB-
JeHrue paboThl MO JAeBU30M (3amu@poBaHHBIMU 0003HAUYCHUSIMU C IIEIBI0 CO-
XpaHECHUS B TallHE UMEHU aBTOpPaA J0 OICHKH €ro paOOThl) WJIHM 32 TOJAMKCHIO aB-
TOpa, B OMPEACICHHOM YHuCie IK3eMIUBIpoB. HOTIa MOXKET OBITh TIPEIYyCMOT-
pPEHO TpeaBapUTEIbLHOE MPEACTaBICHUE B OOYCIOBJICHHBIE CPOKH IPOCIEKTa
paboThI U T. 1.

OTtka3 B npueme paboThl HA KOHKYPC MOXKET MOCIIeI0BaTh TOJIBKO IO MO-
THUBY HECOOTBETCTBHUSI €€ YCIOBUSIM KOHKYpca MO0 HapyIIEHUs MOPsIAKA U CPO-
KOB €€ MPEJICTABJICHUS;
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I') MECTO MPEJICTABICHUS pabOThI JOJDKHO OBITh YKa3aHO B OOBSBICHUHU O
KOHKYpCE B YUCJIE€ IPYTUX YCIOBUI U UMEET CYLIECTBEHHOE 3HAYEHUE HE TOJIb-
KO JIJIsl YYaCTHUKOB KOHKYypca (Hampumep, IJsi COOTI0EHUSI UMH CPOKa BBIMOJ-
HEHUS 3aJlaHus), HO U JJIs MPUBJICUYCHUs] K KOHKYPCY BHUMaHUs OOIIECTBEHHO-
CTH, OCOOCHHO MPHU MPOBEICHUH KOHKYPCOB Ha HUCIOIHUTEIHCKOE MacTePCTBO.
B nocnegnem ciiydae MecTom MpeAcTaBieHHs] paboT MPU3HAETCS MECTO OCYIIIe-
CTBJICHHSI TOJJIeKAIEeN TPOCMOTPY U OLIEHKE JIeATeIbHOCTH;

1) KpUTEPUHU, TIOPSIIOK U CPOK CPABHUTEIHHOM OIEHKH padOT yCTaHaBJIH-
BaIOTCS B 3aBUCUMOCTH OT OCOOEHHOCTEH camoii paboTel. B psnie ciyuyae, Ha-
npuMep, MPOBOAATCS MPEIBAPUTEIBHBIN OTOOP U OLIEHKA MPOCIEKTOB padoT U
3asBOK. KOHKYpC MOKeT MPOBOJIUTHCS B HECKOJILKO 3TANoOB (TypOB), K UCXOIY
KaKJI0T0 U3 KOTOPBIX MPOU3BOJAATCS OLIEHKA U 0TOOp Hanbosee JOCTONHBIX IS
y4acTusl B CJIEAYIONIEM Type paboT (B TaKOM MOPsIKE OOBIYHO MTPOBOJSITCS KOH-
KYPChI UCTIOJIHUTEJEH U MHOTHE KOHKYPCHI Ha CO3/laHue MaMsTHUKOB). OKoHYa-
TEIbHOM OIIEHKE PabOThl MOXKET MPEIUIECTBOBATh €€ MPEIBAPUTEIBLHOE OTKPHI-
TO€ 00CYXJEHUE B TOM MJU MHOM KOJUIEKTHUBE, MOMEIIEHUE MPEICTABICHHBIX
Ha KOHKYpC pa0OT Ha BBICTABKAX JJIsl MyOJIMYHOTO 0003peHus (MoKa3 B KUHO, 1O
TEJEBU30PY) C 1EIbI0 ONpeAeieHus: 00IEeCTBEHHOIO MHEHUsI 00 3TUX padboTax.
Cpok OKOHYATEIHHOM OIEHKH Pa0OThl MPU3HAETCS U CPOKOM BBIHECEHHSI pelle-
HUS O BBIIIJIATE BO3HATPAXKICHUS €€ aBTOPY;

€) pa3Mep BO3HArpaxkJaeHus (MPEeMUU) YCTAaHABIMBAECTCS OOBIYHO B BHJIC
ONPEAECIEHHON AEHEKHOW CYMMBI, HO MOET BBIPAXKAaThCSl U B KAKOW-TO APYrou
MMYIIECTBEHHON LeHHOCTH. Kak mpaBuio, yCTaHaBIMBAETCS HECKOJIBKO Ipe-
MU ONPEEICHHOTO pa3Mepa B COOTBETCTBUM C MPU30BBIM MECTOM, 3aHSATHIM
TOW WM WHOUM paboTol (Hampumep, mepBas npemus 1 muH. py0., BTopas - 800
ThIC. PyO., TpeThs - 400 ThIC. py0.). [Ipy 3TOM M1 KAXKIOTO MECTa MOXKET OBIThH
YCTAaHOBJIEHA HE OJ[HA, & HECKOJIbKO MPEeMHUil (HarpuMep, oJlHa NepBas, ABE BTO-
pbie U TP TPeThU NpemMuu). He nckiroueHo ycTaHOBICHHE MpeMuil 6e3 yKkasa-
HUS UX KOJIMYECTBA MO KAXIOMY MECTY.

Kpome npemuii, nis nmobenureneii KOHKypca MOTYT yCTaHABIMBATHCS T10-
OLIPUTENIbHBIEC TIPEMHH, BBITIJIAUMBAEMbIE YYACTHUKAM KOHKYpca, padoThl KOTO-
PBIX XOTS W HE 3aHSJIM IPU30BBIX MECT, HO MPU3HAHBI TOCTOMHBIMU. Konnuect-
BO IIPEMUMA, UX BUJIBI U Pa3MEPBI YTBEPKAAIOTCA YCTPOUTEIEM KOHKYPCA;

) TOPSIOK M CPOK OOBSIBICHHS PE3yJbTaTOB KOHKypca. OmpeneneHue
pE3yJIbTATOB KOHKYpCa BOIUIONIAETCS B PEUICHUU OO OLIEHKE KOHKYPCHBIX pa-
6ot. Ilo cBoell rOPUAMYECKONW MPUPOAEC ITO pEIICHUE SBISETCS aIMUHU-
CTPAaTUBHBIM aKTOM, MOPOXKIAIOIIUM pa3JUYHBIC IO XapaKTepy U MPaBOBOM
3HAYMMOCTH TIOCJIEACTBUSA. B 4yacTu MpeMHUpOBAHHBIX U MPUHATHIX K HCMOJb-
30BaHUIO YCTPOUTEIEM KOHKYpCa MPOU3BEJICHUM HAYKH, JIUTEPATYPhbl WU HC-
KyCCTBa KOHKYPCHOE€ MPAaBOOTHOLIEHHWE C 3TOr0 MOMEHTa BCTYIMAeT B OCOOYIO
JOTOBOPHYIO CTaJMI0, HA KOTOPOW MEXIY YCTPOUTEIEM KOHKypca M aBTOpaMu
TUX MPOU3BENCHUI BO3HUKAET ABYCTOPOHHEE O00SA3aTENbCTBO, PErYJIUPYEMOe
HOpPMaMM aBTOPCKOTO npasa. JlJisi OCTaIbHBIX YYACTHUKOB KOHKYpPCa 3TO pellie-
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HUE UMEET IpaBompekpaniatoniee 3HaueHne. O pesynbrarax KOHKypca J0KHO
OBITH OOBSIBIICHO B MOPSAJIKE U B CPOKH, MPETYCMOTPEHHBIE €T0 YCIOBUSIMH. ITO
MOKET OBITH CIIeJIaHO B TOM ke (hopme, B Kakoi OB OOBSABICH KOHKYPC, JIMOO
MyTeM MUCHhMEHHOTO YBEJOMIJICHHS BCEX COUCKaTelled JTuOO TOJIbKO mobenute-
Jeil KOHKypca U T. 1.

dakynbTaTHBHBIC YCIOBHSI KOHKYpCa YCTaHABJIMBAIOTCS €ro YCTPOU-
TEJeM U JACTaTU3UPYIOT OTACIbHBIC €T0 MOJIOKEHUS I BHECEHUS OINpeIeIcH-
HOCTH BO B3aWMOOTHOIIIEHUSI CTOPOH. Yale BCero OHU KacaroTcs 0QOpMIICHUS
MPECTaBISIEMBIX Ha KOHKYpPC PabOT; COCTaBa )KIOPH; MOPSAKA U CPOKOB BBITLIA-
THI BO3HATPAXICHUS; TOPSAIKA MCIIOTH30BAHUS MIPEMUPOBAHHBIX MPOU3BEICHHIMA
HAyKH, JUTEPaTypbl WM UCKYCCTBA M BBHIIIATHI aBTOpaM 3TUX MPOU3BEACHUN
roHOpapa; MopsJiKa BO3BpaTa ydacTHHKaM KOHKypca paboT, HE YIOCTOCHHBIX
MPEeMUH, U T.1I.

N3meHeHne ycJ0BMd U OTMEHAa NMyOJMYHOr0 KOHKYypca. B mpouecce
MPOBEACHHSI KOHKYpCa MOXET BO3HUKHYTh HEOOXOAUMOCTh BHECTH W3MEHEHUS
B paHee OOBSBICHHBIC €0 YCIOBHUS IUOO0 Jaxe He0OX0AMMOCTh ero otMeHbl. Ho
U3MEHEHHE YCJIOBUI KOHKypca, a TeM 0oJjiee ero OTMEHa, OCOOEHHO B KOHLE
CpOKa ero MpoBEAEHUS, MOTYT 3aTPOHYTh U CYIIECTBEHHO YIIEMHTHh HHTEPECHI
JIUI], TIO’KETIABIINX MPUHATH B HEM Yy4acTHE, KOTOPhIE K TOMY BPEMEHH MOTJIN
YK€ MPUCTYNHUTH K BHITIOJTHEHUIO OMPEICTICHHON YCIOBUSIMU KOHKYpca paboThI
U TIOHECTH B CBSI3M C 3THM COOTBETCTBYIOLIUE M3JAEPKKHU. [103TOMY 3aKOH 110-
MyCcKaeT BO3MOXKHOCTb M3MEHEHHs YCJIOBHI KOHKypCa M €ro OTMEHY TOJIbKO B
mpenenax MepBOi MOJOBUHBI CPOKA, YCTAHOBJICHHOTO JUIS MPEJCTABICHUS pa-
60T1. [IpaBOMEpPHOCTH BHECEHHBIX BO BTOPOIl MOJOBUHE YKAa3aHHOTO CpPOKa U3-
MEHEHUH! yCIOBUN KOHKYpCa HE YCTPAHSIETCS JIUIb TOTJa, KOTJa OHU yJydIla-
IOT MOJOXEeHHe OyIyIIMX ero couckaTenel (Halpumep, YBEIUUYUBACTCSA pa3Mep
Y KOJIMYECTBO MIPEMUA).

B03MOXHOCTh M3MEHEHHS YCIIOBHM KOHKYpCa WJIM €ro OTMEHBI HE CTa-
BATCS B 3aBUCHMOCTb OT BOJIEU3bSBJICHHUS couckareneit. [loatomy ycrpourtens
KOHKYpCa BIIpaBE BHECTU U3MEHEHUS B €T0 YCIOBHS M TOT/a, KOTJa KTO-IN00 U3
coucKaTeNel B mpejesax nepBOil MOJOBUHBI YCTAHOBIEHHOTO CPOKa YK€ Mpe/I-
ctaBusl padoty. IIpu Takux OOCTOSATENbCTBAX HUCIOIHUTENIb PabOThI HE MOXKET
TpeboBaTh JOMYyCKa €ro K Y4acTHIO B KOHKYpCE Ha MEepBOHAYAIBHO yCTaHOB-
JICHHBIX YCIIOBUSX WM MPU3HAHUS HEJCHCTBUTEILHBIMU BHECEHHBIX B HHX W3-
MEHEHUHU.

M3MeHeHne ycloBHIl KOHKypca JIMOO €ro OTMEHa JOJDKHBI OBITh JTOBe-
JCHBI 0 CBEJCHUS BO3MOXKHBIX COMCKATEJEH, T.€. TeX JIMI], Ha KOTOPHIX OBLIO
paccunuTaHo OOBSIBICHHE O KOHKYpCE. JTa IeNb JOCTUTACTCS, €ClIi COOOIIEHUE
00 M3MEHEHHUH yCIOBUI KOHKYpCa WJIM €r0 OTMEHE CIEIaHO B TOM XK€ MOPSIKE
(T.€. B TOM ke hopme), B KaKOM ObLIT OOBSBIIEH CaM KOHKYPC (COOTBETCTBEHHO B
neyaT, Mo paauo u T.1.). BeimomHeHune 3Toro TpeboBaHUs 0CBOOOXKIAET yCT-
pouTens KOHKypca OT OOS3aHHOCTH MPHUHSATH Ha KOHKYpPC paboTy, BBITIOJHEH-
HYI0 Ha NIEPBOHAYAJIbHO YKa3aHHBIX YCIOBUSAX (XOTs Obl aBTOp 3TOM pabOTHI 1O
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YBAKUTEJIBHOW MIPUYMHE U HE 3HAJ O BHECEHHBIX B YCIOBHUS KOHKypca U3MEHE-
HUSX), HO HE OCBOOOXKJIa€T €ro OT 00sS3aHHOCTH BO3MECTUTH PACXO/bl, TIOHE-
CEHHbIC JIIOOBIM JIMIIOM, KOTOPOE€ BBIMOJHUIO MIPEAYCMOTPEHHYIO B OOBSIB-
JeHuu paboTy A0 TOro, Kak €My CTajJ0 WU JIOJDKHO OBLIO CTaTh M3BECTHO 00
M3MEHEHHUH YCIOBUN KOHKYpCa U O €ro OTMEHe. Y CTPOUTENIh KOHKYpca 0CBOOO-
KIaeTcss OT 00SA3aHHOCTH BO3MEIICHMSI TAKUX PACXOJOB, €CIH JOKaXeT, YTO
yKazaHHas paboTa Obula BBINOJHEHA HE B CBS3M C KOHKYPCOM, B YaCTHOCTHU O
OOBSIBIIEHUSI O KOHKYypce, MO0 3aBeIOMO HE COOTBETCTBOBaja YCIOBHSIM KOH-
kypca (1. 3 ct. 1058 'K P®). IIpu HapymeHun TpeOOBaHUNA OTHOCUTENIBHO CPO-
KOB M3MEHEHHUs YCIIOBUH (OTMEHBI) KOHKYpca WM CHoco0a M3BEHICHUS O HHUX
COMCKaTeNel YCTPOUTEIb KOHKYpca JOJKEH BBIIUIATUTH HArpagy Te€M, KTO BbI-
MOJIHUJ paboTy, YIOBIETBOPSAIONIYIO YKAa3aHHBIM B OOBABICHUU YCIOBUAM (1. 4
ct. 1058 'K PO).

Pemenne o Bbimuiate Harpaabl. [IpaBo Ha monyudeHue Harpaabl (Ipe-
MHUH) BO3HUKAET y COMCKATENs JIMIIb B CIy4yae MPU3HAHMS €ro padoThl JTydluen
U (WIM) JOCTOMHON BO3HArpaXkJI€HHsI B COOTBETCTBUU C YCIOBHUSIMU KOHKYpCa.
Ecnu ykazaHHble B OOBSBIECHUU PE3YyJIbTaThl JOCTUTHYTHI B pabOTe, BBIIIOJIHEH-
HOM COBMECTHO JIBYMsI WJIM Oo0Jiee JIMIaMH, Harpaja pacupeesieTcss B COOTBET-
CTBUU C IOCTUTHYTBIM MEXIY HUMU corjameHueM. Eciu Takoe coriamieHue He
JOCTUTHYTO, MOPSIOK PACIPEEICHHs Harpabl onpeaeisieTcs cyaoM (1. 2 cr.
1059 I'K P®).

Jns paccmotpenus (O1leHKH) padoT, MpeICcTaBIsIEMbIX HA KOHKYpC, U OTI-
pENENIEHNs €r0 pe3ybTaTOB YCTPOUTENb OOBIYHO CO3/1Aa€T CIIEHUAJIbHBII OpraH
- KOHKYPCHYIO KOMHCCHIO WM JKIOPH, KyJda BXOJSAT BHICOKOKBAIH(HIIM-
pPOBaHHBIC CIEIMAINUCTHI B JaHHOW oOmactu 3HaHui. Ho oOpasoBaHume Takou
KOMHUCCHH He 00s13aTenbHO. OlleHKa KOHKYPCHBIX pabOT MOeT ObITh MPOU3BE-
JIEHa CaMUM YCTPOWTEJEM WIM IMOpYy4YeHa IAPYIMM OpraHusauusM. B ciydae
CO3/aHMsI KOHKYPCHOM KOMUCCUU (KIOPH) €€ WICHBI JOKHBI ObITh HE3aUHTEpe-
COBaHHBIMU B HCXOJI€ KOHKypca JIMLAaMHU. XOTs 3aKOH M HE COJEPKUT Ha ceil
CUET MPSIMOTO 3aIpeTa, HO MO TUYECKUM COOOpaXKEHUSIM HENb3s MPHU3HATH J0-
MIyCTUMBIM Y4YacTHE B KOHKYpPCE WJICHOB €ro XIOpH, JaXKe €CIU KOHKYPC IPOBO-
IUTCS TI0J] JE€BU30M.

O6 o0Opa3oBaHUU KOHKYPCHOM KOMHCCHH (KIOPH) COMCKATENH JIOJKHBI
OBITH MTOCTABJIEHBI B U3BECTHOCTh, HO HE 0053aTEIILHO YBEIOMIIATh UX O COCTABE
KIOPH.

Omnpenensis pe3ynbTaTbl KOHKYpPCa, €r0 yCTPOUTENb (3KIOpU) MOXKET IMpH-
HATH OJIHO U3 CIEAYIOIIUX PEIICHUN:

a) O BBIIUIATE MPEMUN B COOTBETCTBUHU C HUX KOJUYECTBOM IO KaXKIOMY
IPU30BOMY MECTY;

0) 00 OoTka3e B MPUCYXACHUU MPEMUM 3a OTJEIbHbIE MPU30BBIE MECTa
(ecin MX YCTAHOBJIEHO HECKOJIbKO) WM MPUCYKIECHUU IO KaXKIOMY MECTY
MEHBIIET0 YHClia IPEMUM, YEM YCTaHOBJICHO;
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B) O NPUCYXICHUH NOOLIPUTEIBHBIX NIPEMUN U OTKa3€ B IPUCYKICHUU
MPEMUI 32 TPU30BBIE MECTA;

I') O HEMIPUCYXIEHUU IPEMU BOOOIIE, €CIIM HU O/IHA U3 MPEICTABICHHBIX
paboT HE 3acily’)KUBaeT ObITh OTMEUEHHOW NpeMHel WM HU OJIHA U3 HUX HE
yIIOBJIETBOPSIET TpeOOBAaHUSAM, YKa3aHHBIM B YCIOBHUAX KOHKypca. IIpu stom
KOHKYPCHasi KOMUCCHS HEe 00s13aHa MOTUBUPOBAThH CBOE PEIICHHE.

Pemenue o pe3ynbTarax KOHKypca M BbIIIATE MPEMUI JOJIKHO ObITH BbI-
HECEHO B CPOK, YCTAaHOBJIEHHBIH OOBABICHHEM O KOHKypce. Hapyienue sToi
00513aHHOCTH YCTPOUTEIEM KOHKypca JaeT COMCKAaTessiM, paboThl KOTOPHIX Oy-
OyT TPU3HAHBI YJOBJIETBOPSIOIIUMH YCJIOBHUSIM KOHKYpCa, NMpaBo TpeOOBaTh B
CyIeOHOM MOpsSAKE BO3HATPaKICHMS 3a CBOM TPyd M BO3MEILEHHS PACXOJIOB,
ITIOHECEHHBIX B CBSI3U C BBIIIOJHEHUEM KOHKYPCHOIO 3aJaHUs.

Peiiennie o BbITUIaTe MpEeMUN JTOHKHO OBITH COOOIIEHO COMCKATENSM B
MOPAJIKE U B CPOK, YKA3aHHbIE B OOBABICHUU O KOHKYpce. OOBIUHO 3TO JeNaeT-
Csl IyTEM PACCBUIKUA MOOEAUTENIM KOHKYpCa MUCbMEHHOI'O M3BELIEHUs U IMyO-
JIMKAIIMKU PE3YIbTaTOB KOHKYpCa B IIEYATH.

[Ipu coBmageHUM KOJIWYECTBA MPEMUI U YKcia padoT, 3aHABIIMX JTaHHOE
IIPU30BOE MECTO, WM €CJIH KOJUYECTBO NPEMHH, YCTAaHOBIEHHBIX 34 TO WU
MHOE MECTO, MPEBBIIIAET YUCIO padOT, UX 3aHABIIMX, KAXKIBIA U3 oOeauTeNeH
KOHKypcCa IOJy4aeT NMPEMUIO B YCTAaHOBICHHOM pa3mepe. Ecin ke Koam4uecTBo
IIPEMUI1, YCTAHOBJIEHHBIX JJISI JAHHOTO MECTa, MEHbIIIE YKClia padoT, 3aHSIBIINX
3TO MECTO, IPEMHH JOJIKHBI OBITh PA3AEIICHBI PONOPLUUOHAIBHO YHCIY PadoT,
KOTOpPBIE MPHU3HAHBI JOCTOMHBIMHU 3TOW MpEeMHUM. B ciaydae yCTaHOBJIEHHS Mpe-
MUI 0€3 yKa3aHHs UX KOJIMYECTBA M0 KaXXI0MYy IIPU30BOMY MECTY IPaBO Ha IO-
Jy4€HUE NPEMHH B IOJIHOM pa3Mepe MMEIOT BCE YYACTHUKH KOHKypca, paboThl
KOTOPBIX 3aHsUIH COOTBETCTBYIOILIEE MECTO.

[Tpu oTka3e ycTpoUTEas KOHKYPCA BBILIATUTH NMPEMUIO (ITOJHOCTHIO WU
YaCTUYHO), a TAaK)Ke MPU HapYLIEHUH CPOKOB BBIIIAThl MPUYHUTAIOIIErOCs M00e-
JAUTETSIM KOHKYpCa BO3HArpaKACHHUsS OHO MOKET OBITh B3BICKAHO B CyIEeOHOM
nopsiake. Ecnu npeameToM myOGnMyHOro KOHKypca ObLIO CO3[JaHUE MPOU3BEIE-
HUSl HayKH, JUTEpaTypbl WM UCKYCCTBa, YCTPOUTENIb KOHKypca, M0 oOuiemy
IpaBUIy, IPUOOpPETAET NPEUMYILIECTBEHHOE MIPABO Ha 3aKJIFOUEHUE C aBTOPOM
IPOU3BEJICHUS, YJOCTOEHHOIO 00YCIIOBJIEHHON Harpajpl, 10roBopa 00 UCHOIb-
3oBanuu npousBenenus (cr. 1060 'K P®). Ilpu stom aBTOpYy mpousBeneHUs
JOJIKHO OBITH BBIIJIAYEHO 33 ATO COOTBETCTBYIOIEE BO3HArpaXaeHUEe 0e3 3aue-
Ta TE€X CYMM, KOTOpbI€ MPUYUTAIOTCA aBTOPY KakK MOOEAUTENI0 KOHKYpCa, €CIH
TOJILKO MHOE CIIELMaJIbHO HE OTOBOPEHO B KOHKYPCHOM 00bsiBiIeHUU. OIHAKO
IpH JIIOOOM BapUaHTE aBTOPY T'ApaHTUPYETCS BHIIUIATA BO3HATPAXKICHUS HE HU-
K€ MUHHUMAJIbHBIX CTaBOK, ycTaHOBJeHHbIX [IpaButensctBoM PD (m. 3 cr. 31
3akona P® «O06 aBTOpCcKOM mpaBe U CMEXHBIX MpaBax»). KoHkypcHbie paOoThl,
HE YJIOCTOEHHBIE HArpajbl, yCTPOUTEIb KOHKYpca 00513aH BO3BPATUTh YYaCTHHU-
KaM KOHKypca HEMEIJIEHHO MO OObsBIECHUMU pe3ysibTaToB. Heucnonnenue nas-
HOU 0053aHHOCTHU JAaeT YYaCTHUKAM KOHKypca MpaBo TpeOOBaTh BO3BpaTa CBOMX
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paboT, a B cilydyae UX yTpaThl WIIA TOBPEXKICHUS - BO3ZMEIIEHUs YOBITKOB. B yc-
JIOBUSIX KOHKYpPCa MOET ObITh, OHAKO, MTPEAYCMOTPEHO, UYTO MPEIACTaBICHHBIC
Ha KOHKYpC paOOThI HE MOJIEKAT BO3BPATY JIMOO BO3BPAIIAIOTCS TOJBKO IO
TpeOOBaHUIO YYACTHMKOB KOHKypca. HeBO3MOXHOCTH Bo3BpaTa pabOThl MO-
’KET BBITEKATh U U3 XapaKTepa BBITIOJIHEHHON PabOTHI.

§ 5. IlpoBeaenne urp u napu

[IpoBenenue urp u mapu, XOoTsi OHO HMKOTJIa HE BBIXOAWIO M3 o0MXoja,
10 BBelleHMs B eiicTBrue yactu Bropoil 'K P® Ha 3akoHOAAaTENIBHOM YPOBHE HU
B CoBerckom Coroze, Hu B Poccuiickoit denepanuu yperyiupoBaHo He ObLIO.
Jlumb B nocneanue ronpl nepex npuHsatueM yactu 2 'K PO 6bmu npeanpuns-
ThI TOINBITKH HANPaBUTh NPOBEAEHUE UIP B IPaBOBOE pycino. B atmx memsax
npuHumaercs psan ykaszos IIpesunenra PO u nocranosnenuil IlpaBurenbcTBa
P®.

IIpaBOBOE peryIMpoBaHUE ITUX OTHOLIEHUI CBOJIUIIOCH IIPEXKAE TOJIBKO K
OpraHu3aluy JIOTEPEN WM TOTAIU3AaTOpPa M 3aKPEIUIAIO0 MOHOMOJMNIO IroCyaap-
CTBAa Ha IPOBEJICHUE COOTBETCTBYIOLINX UTD.

B ygactu Bropoit 'K P® npaBoBble HOPMBI, OTHOCAIIMECS K MPOBEACHHUIO
UTp W MapH, BBIIEICHBI B CAMOCTOSATEIBHYIO IJ1aBY, YTO IO3BOJISIET TOBOPUTH O
MOSIBJIEHUH B CUCTEME OTAEIBHBIX BUAOB 0053aTE€IbCTB HOBOI'O IPABOBOI'O WH-
ctutyTa. Pazymeercs, 1moa3akoHHBIE aKThl, O KOTOPBIX IIa PEYb, HE3aBUCUMO
OT BPEMEHM UX NPUHATUA MOTYT IPUMEHATHCS JIMIIb B TOM 4acTH, B KAKOW OHHU
HE MPOTUBOPEYAT IPABOBBIM YCTAHOBJIEHUAM, 3aKkperuieHHbIM [ 'K PO.

B 3akoHOmaTenbCTBaX MHOTMX CTPaH MHpa IPOCIEKUBACTCA OTPHUILA-
TEJIbHOE OTHOLICHUE K UrpaM M napu. HeratmBHoe OTHOLIEHME K UI'PAM U MApH,
BCJIe/ 33 OOIIECTBEHHON MOpasblo, BEIPAKAET U HAIIE 3aKOHOAATENIBCTBO.

OpHako OHO HE CTPEMHUTCS OOBSIBUTH HENCUCTBUTEIBHBIMU 00s3aTElb-
CTBa, HE COOTBETCTBYIOIIUE TPEOOBAHMIM ITyOJIMIHOTO MOPSIKA, OOSICh CO3/1aTh
CIIMIIKOM MHOT'O IIPEMATCTBUM B SKOHOMHUYECKOM KU3HU OOIIECTBA.

Hrpa - 510 0043aTENBCTBO, B CHIIy KOTOPOI'O OPTraHU3aTOpPhI OOEHIatoT
OJIHOMY M3 YYaCTHUKOB IOJIyYEHUE ONPEAECICHHOIO BBIMIPHIIIA, 3aBUCUMOTO, C
OJIHOM CTOPOHBI, OT Ciy4as, a C APYrou - OT CHOPOBKH, JIOBKOCTH, YMEHHSI, CIIO-
COOHOCTEH y4YaCTHUKOB UTp. B Urpe y4acTHUKU UMEIOT BO3MOXKHOCTh BIUSTH Ha
€€ pPe3yJIbTaThl.

IMapwm - 510 00513aTENBCTBO, B KOTOPOM OJIHA CTOPOHA YTBEPXKAACT, a JIPY-
ras OTpHUIAeT HAJMYKME OMpPENIEICHHOr0 00CcTosITeNbCcTBA. CaMo ke 00CTOSTENb-
CTBO HacCTYIaeT HE3aBUCUMO OT HUX. CTOPOHBI JUIIb KOHCTATUPYIOT €ro0 HACTY-
IIJIEHUE.

Crenku u3 Wrp M mapu OTHOCSATCA K TaK Ha3bIBAEMBIM PHUCKOBBIM CJHEII-
KaM. B pUCKOBBIX cIenkax, Kak U3BECTHO, MTOCIEACTBAE B OTHOLIEHUH, KaK BbI-
rojl, TaK U MOTEPh 3aBUCHUT JUIsl BCEX YYACTHUKOB OT HEIOCTOBEPHBIX 0OCTOS-
TenbCTB. O0s3aTeNbCTBA U3 UTP (MapH) BOZHUKAIOT U3 OJHOCTOPOHHUX JIEUCT-
BHI.
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Opranuzatopsl urp (mapu) CBSI3aHbl YCIOBUSIMU, OOBSBIECHHBIMH IPHU
MPOBEACHNUN UTp (Mapu). YUaCTHUKH ke Urp (1apu) MOTYT IpUoOpeTaTh ormpe-
JICJICHHbIE TIpaBa, HO HE OO0S3aHHOCTU. B 3TOM M COCTOMUT CYIIHOCTH 00s13a-
TEJIbCTB, BOSHUKAIOIIUX U3 OJIHOCTOPOHHUX AeiicTBui. Kpome Toro, nmis peanu-
3allMM COCTABISIOIIUX COJIEPKAHUE UTP U Mapu 00SI3aHHOCTEH MX OpraHu3aTo-
POB HEOOXOAMMBI JIOMOJTHUTEIbHbIE opuanyeckue ¢akTel. MHBIMU cloBaMH,
00s13aTeNIbCTBEHHBIE OTHOIICHUSI U3 UTP U Napu B MOJHOM O0OBbEME BO3HUKAIOT
W3 HECKOJIBKUX IOCTEI0BATEILHO COBEPIIAEMBIX OJHOCTOPOHHHX caelok. Of-
HAKO IEHTPAIbHOE MECTO 37e€Ch 3aHUMAET «IepBOHAYAIbHAS» CHIENKA, ONpeie-
JSIoIIAs cojiepKaHue 00a3aTeNbCTB.

IIpaBoBbIe MOCJIeICTBUS YYACTHA B UTPax U napu. TpeOoBaHus rpax-
JaH U IOPUANYECKUX JIUII, CBSA3aHHBIC C OpPTaHU3alMel Urp U Mapu WK ¢ yda-
CTHUEM B HUX, He moajiexart cyaeonoit 3amure (ct. 1062 I'K PD). [Ipuyem 310
MPaBUIIO OTHOCUTCS KaK K yYaCTHHKaM, TaK U K OpraHU3aTOpaM B paBHOU Mepe.
BoccranaBnuBas CTapuHHYIO MPAaBOBYIO TPAIUIIMIO, POCCUICKOE T'PaKIaHCKOE
3aKOHOJIATEIbCTBO PacCMaTpPUBAET 00s3aTENbCTBA, BOZHUKAIOIINE U3 UTP U Ta-
pH, B KayecTBE «HATypalbHbIX». «HaTypanbHOe 0053aTeNbCTBO - 3TO 00s13a-
TEIBLCTBO COBECTU», K UCIIOTHEHUIO KOTOPHIX MPABO HE MPUHYKIAET TOKHUKA.

He cHaGxeHHbIE CaHKIUSMH «HATypalbHbIE» 0053aTeIbCTBA BOSHUKIIU B
PUMCKOM TipaBe Jiii 000CHOBaHUS JCHCTBUS JIOTOBOPOB, KOTOPBIE 3aKIIIOYaln
pabbl. B rpaxxgaHckoM TMpaBe OHU OBLIM JIMIIEHBI KaKOW Obl TO HU OBLJIO CHUIIBI,
HO B MIPAKTUYECKOM )KM3HU UMU MOJIb30BAIIUCH.

«HatypanbHoe» 00s13aTeIbCTBO JIMIIEHO CAHKIIMU, HO BIEYET 3a cOOOM
OmpeJieJICHHbIE MPABOBBIE MOCIECTBHUSL:

1. ecnu nu1o0 AOOPOBOIBLHO UCTIOIHUIIO 00S3aTEIBCTBO, TO OHO HE BIIpa-
BE UCTPEOOBATh OOPATHO MEPEIAHHOE UM BO MCITOJTHEHHUE 3TOTO 0053aTENbCTBA;

2. 9TO 00A3aTENHCTBO HE MOKET MPEABABIATHCS TOJDKHUKOM K 3a4ETY;

3. OHO HE MOXET 00eCleYnBaThCS MOPYUUTEITHCTBOM.

[IpourpaBmmii B urpe Wiv napu He MOXKET TpeOOoBaTh BO3BpaTa €My TOTO,
YTO OH IOOPOBOJIBHO YIUTATHII, €CITH TOJIBKO CO CTOPOHBI BEIMTPABIIETO HE ObLIN
JOTMYIICHBl 0OMaH WJIM MOIIEHHUYECTBO. 3aKOH KakK Obl OXpaHseT UCIOJHEHUE
«HATYpaJbHOT0Y» 00513aTeNbCTBA, KOO ObLIO OBI B TaKOU ke Mepe Oe3HpaBCTBEH-
HO 00s13aTh YIJIATUTh TAaKOW MOJIT, KaK U MO3BOJIUTh UTPOKY MOJYYUTH TO, YTO
OH YILJIATUJI KaK JIOJIT YECTH.

OpnHako TPaguIIMOHHBINA MPUHIIMI 3alIUTHI CJIA00W CTOPOHBI ONpeeNseT
cily4yau, Korja TpeOOBaHHUS W3 UTP U Mapu Mojyiekar cyneOHou 3ammute. Bo-
MIEPBBIX, 3aIUIIAIOTCS TPEOOBAHUS, CBA3aHHBIC C YYACTUEM B UTpax U Mapu IO/
BIIMSIHHEM OOMaHa, HaCWJIUS, YTPO3bl WIHM 3JI0HAMEPEHHOT'O COTJIAIICHUS MPeI-
CTaBUTEJIS C OPraHU3aTOPOM MTrp U mapu. [loTeprneBmuii mpu 3TOM MOXKET Tpe-
O0oBaTh B cyjAe NMpuU3HAHMS clenku HenerctBurensHoil (cr. 179 I'K P®D), Bo3-
BpallleHUs eMy JPYrodl CTOPOHOM BCETo MOJYYEHHOTO MO CHIENIKE, a TaKKE BO3-
MEILEHHs] peajbHOro yiepoa. Bo-BTOpHIX, MOIB3YIOTCS 3alllUTON TpeOOBaHMS,
CBSI3aHHBIC C HEBBINJIATOM WIM HECBOEBPEMEHHOM BBIIIJIATOW BBIAIPHIIIA Opra-
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HH3aTOPOM HTP, a TAaK)KE C BO3MEIICHUEM PUIMHEHHBIX YOBITKOB (11. 5 cT. 1063
'K PD).

[IpaBuno o 3amuTe «ciiaboil CTOPOHBI» OTHOCUTCS TOJBKO K TpeOoBa-
HUSIM YYaCTHUKOB UTPHI (I1apH), HO HE UX OPTaHU3aTOPOB.

Opranu3zanus Urp U Napu B yCTAaHOBJECHHOM HNopsake. [ paxxJaHckuii
KOJIEKC B KauecTBe OOIIero MmpaBuiia HE MPU3HAET UTPHl U MAPU OOCTOSITENIbCT-
BaMH, C KOTOPBIMU MOKET OBbITh CBA3aHO BO3HUKHOBEHME IPaB U 00s3aHHOCTEN
y cTopoH. Urpbl ¥ mapu CUUTAIOTCS JEUCTBUTEIBHBIMU CAEIKAMU TOJBKO B CIIY-
qasx, NpsAMO IPEAYCMOTPEHHBIX 3aKOHOM.

[IpoBoAMMBIE TOCYIapCTBOM, MYHHUIIMIAIBHBIMU OOpa3OBaHBIMH JHUOO
[0 UX MOPYYEHUIO JIOTEPEU, TOTAIU3ATOPHI U APYrHE, OCHOBAHHBIE HA PUCKE
UTPBI, UIMEIOT CIIEHUAIBHYIO PETJIaMEHTALUIO.

Jlotrepes - MaccoBas urpa, B XoA€ KOTOPOil OpraHnu3aTop JIOTEPEU MPOBO-
IUT MEXY YYaCTHUKAMU JIOTEPEN - COOCTBEHHUKAMU JIOTEPEUHBIX OUIIETOB PO-
3BITPBIII TPU30BOTO PoHaa oTepei. [Ipu 3ToM BBIUTPHIIT JHO00r0 U3 JIOTEPEi-
HbIX OWJIETOB HE 3aBHCHUT OT BOJM U JIEUCTBUU BCEX CYOBEKTOB JIOTEPEHHOMU
NEATENbHOCTH, SIBIISICTCS JEJIOM CIydasi U HUKEM HE MOXET ObITh CHEelUalibHO
YCTPOEH.

Toranu3aTop - urpa, B KOTOPOH yY4aCTHHK JEJIAET MPOTHO3 (3aKII0YAET
napu) Ha BO3MOKHBIM BapUaHT UTPOBOM CUTYyallUMH, TJI€ BBHIUTPHIII 3aBUCUT OT
YAaCTUYHOTO WJIM MOJHOTO COBHAJEHHS NMPOTHO3a C HACTYNUBIIMMHU IOCIEICT-
BUSIMU, JOKYMEHTAIIHO MOATBEPKIACHHBIMU (PaKTamHu.

CucremHasi (3JIeKTPOHHASI) UI'PA - UTPA, B KOTOPOUl (pUKcalus CTaBOK U
MIPOTHO30B YYaCTHUKOB ITPOBOJUTCS € MOMOIIBIO 3JIEKTPOHHBIX YCTPOUCTB.

3aKoH ompeeNsieT KPyr OpraHu3aTOpOB WUrp: MyOIuYHBIE 0Opa3oBaHUS
Poccuiickoit @eaepannm, cyobekTsl PO, MmyHunmmanbapie 00pa3oBaHus; IOPU-
JUYECKHUE JIMLA U TPaXkJaHe, MOIyYnBIINE Pa3pelIeHNE B YCTAHOBJICHHOM 3aKO-
HOM IIOpPSIJIKE.

JIuno, opranusyroulee U NPOBOAALIEE UIPY, NOJKHO IMOJYYUTH JIMLICH-
3UI0, KOTOpasi B 3aBUCUMOCTH OT BHJIA UTPBI BBIAACTCA PA3JIMYHBIMU OPraHAMU B
COOTBETCTBUH C 3aKOHOM «O JIMLIEH3UPOBAHUM.

Pazpemienus Ha npoBeeHUE PETMOHAIBHBIX U MECTHBIX JOTEpPEN BblJA-
I0TCS OpraHaMH MCTOJHUTENbHOUM BiacTu P® u agMuHucTpanusMu Kpaes, 00-
JacTeil, aBTOHOMHBIX 00pa30BaHui, ropo0B GeaepaibHOr0 3HAaUeHUS KOTOPBIE,
B CBOIO OY€peilb, MOTYT IMepeaaTh 3TH QYHKIIMH CIEIUATBLHO CO3IaHHOMY Opra-
HY.

Bce urpsi, npoBogumbie Ha Tepputopuu PD, nommkHbl OBITH 3apETUCTPHU-
POBaHbBI U BHECEHBI B €IMHBIN peecTp.

[lonoxkeHne o JIOTEpEAX NPEAYCMATPUBAET TAKKE PETMCTPALMIO aBTOP-
CKMX IpaB Ha Wrpel. WX 3ammra OCYHIECTBIAETCS B COOTBETCTBUM C 3aKO-
HOJIaTE€ILCTBOM 00 aBTOPCKOM IIPaBe.

Jlotepeu ObIBAIOT:
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1 xoMMmepueckumMu (Tipu30BoH GoHA HOPMUPYETCS yJYaCTHHKAMH) U Me-
IIEHaTCKUMU (TTpr30BOH GoH HOpMUPYETCST MEIICHATAMH);

2 MYHUIMIAJIBbHBIMU, PETHOHAJIBHBIMH, BCEPOCCUUCKUMH, MEXKITyHa-
POJTHBIMHU.

Jlotepesi, aBTOPCTBO Ha KOTOPYIO HEBO3MOXXHO YCTaHOBUTH, PETH-
CTpUpyeTcs Kak Oe3bIMsHHas. B Hel mojjie:kar perucTpaiuu MmpaBo MpoBee-
HUS JIOTEPEU W OpraHu3atop Jjorepeu. [lpu peructpanum u BbIJa4e CBUJIC-
TEJILCTB Ha MPABO MPOBEACHUS JJOTEPEH JIeJIaeTCsl 3alUCh B PEECTPE JIOTEPEH.

Yupeautenb J0oTeped OTBEYAET BCEMU CBOMMH aKTHBAMU IO 00s3aTelb-
CTBaM JIAaHHOM JIOTEpeH, a TAK)Ke OTBEYAET aKTUBAMHM JIOTEPEH, KPOME €€ MPU30-
Boro ¢onxaa. [Ipu3zoBoii GpoHa HE SABISIETCS aKTUBOM YUYPEAHUTENICH U HE MOXKET
OBITh MCIIOJIb30BAaH HU Ha KaKue JPyrue Ieidu, KPOME BBIIUIATHI BBIUTPHIIICH
ydyacTHuKaMm. [Ipu3oBoit ¢hoHa He sBIsSETCS COOCTBEHHOCTBHIO YUPEIUTEINS WU
OpraHu3aTopa U Ha HEro HE MOXKET OBITh OOpAallleHO B3BICKAHHE O UX 00s13a-
TenbcTBaM. [Ipu3oBoii o Henb3s moMemaTs B ((MHAHCOBBINA, KOMMEPUYECKU,
MPOU3BOICTBEHHBIN WM HHOM 000poT. CyIIECTBYIOT 00s3aTEIbHbIE HOPMATUBbI
JIOTEPEU:

1) 06BbeM npuzoBOro GPoHaa MO OTHOLIEHUIO K OOIIel BRIpYUYKe (HE MEHEee
50%);

2) 00beM OTYHCIICHUM Ha OJIaroOTBOPUTEIbHBIC €U,

3) oTuncieHus B peaepaibHbIi OOIKET.

3aKOH YCTaHaBJIMBAET TAaK)Ke€ HEKOTOPbIe OOS3aHHOCTH OPraHU3aTOPOB
urp:

1) BBIMTPHIII BBIIJIAYMBAETCS B pa3sMepe, YKa3aHHOM B YCIIOBHUSIX MpPO-
BEJICHUS UTPBIL;

2) dhopma BBIUTPHIIIA HE MOXKET MPOU3BOIIHBHO U3MEHSTHCS M TOJDKHA CO-
OTBETCTBOBATh OOBABICHHOM;

3) BBIUTPHINI BHITNIAYMBAETCA B YKA3aHHBIA CPOK, & €CIM OH HE yKa3aH, TO
B TeueHue 10 gHel ¢ MOMEHTa IPOBEICHUS UTPHI;

4) wurpa AOMKHA TMPOBOJIUTHCA B YCTAHOBJIICHHBIE COOTBETCTBYIOIIUMU
MIPaBUJIAMH CPOKH.

[Ipy HEMCHOMHEHUU OPraHU3aTOPOM €ro OO0SI3aHHOCTEH YYACTHUKH HUTP
BIIpaBe TpeOOBATh UCIIOIHEHUS 0053aTeNbCTBA, @ TAK)KE BO3MEIIECHUSI YOBITKOB,
MPUYMHEHHBIX HAPYIICHUEM UX MpaB. VICKIIOUeHHeM U3 3TOro MpaBHIIa SIBJISCT-
Cs W3MCHEHHE OpTraHW3aTopaMU CpoKa MPOBEJICHUsSI UTp JHMOO MX OTMEHa.
B 3TOM cnydyae ygacTHUK UTp BIpaBe TpeOOBATh BO3MEIIEHUS TOJIBKO PeasibHO-
ro ymiepoa.

§ 6. O0s13aTes1bCTBA BCJIEICTBHE HEOCHOBATEJIBLHOI0 000raleHus

[IpnobpereHre UMyIIECTBa OJHUM JIMIIOM Y APYroro MPOUCXOJHUT, Kak
MpaBUJI0, HA OCHOBAHUHU MPaBOMEPHBIX opuanueckux (axtos. Hanmpumep, npa-
BO COOCTBEHHOCTHM Ha KaKyrO-JIHOO BEIlb MOXET BO3HUKHYTh Ha OCHOBE JIOTO-
BOpa - KYIUIU-TIPOAQXH, TapEeHUsl, MEHbI WU NepeiTu no Hacnenactry. [IpaBo
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COOCTBEHHOCTH MOJKET OBITh MPUOOPETEHO M IO JIPYTMM OCHOBAaHMSIM, MPEIy-
cMoTpeHHbIM T11aBoi 14 'K POD.

OpHako BCTpeyaroTCs CiIy4yau, KOTJa HMMYIIECTBO INpuobperaercs 6e3
MPEeTYCMOTPEHHBIX 3aKOHOM OCHOBaHUM. MIMyIIeCTBO MOKET OBITh TaK)Ke Heoc-
HOBATEJIbHO cOepekeHO0. DTO 3HAYUT, YTO JIMILO JOJDKHO OBLIO M3PAcX00BaTh
CBOM CpEJICTBA, HO HE M3PAcCXOJ0BaI0 UX Oyiaromaps 3arpaTam JIpYyroro JuIa.
Hampumep, 1mo miaTe:KHOMY MOPYYEHHIO OJHOTO HOPHIMYECKOTO Julla OaHK
OLIMOOYHO CHHCA IEHbI'U CO CYETa APYroro IOPUIUIYECKOTO JINIIA.

Takum oOpazom, pu HEOCHOBATEIbHOM MPUOOPETEHUU YBEIUYUBACTCS
MMYILECTBO MPUOOpETATENsl, a P HEOCHOBATEIBLHOM COEPEKEHUN KOJIMYECTBO
MPUHAJJISKAIIETO €My HMMYIIECTBA OCTACTCS MPEKHUM, XOTS JOJKHO OBLIO
YMEHBIIUTHCS. JIUIIO AOKHO OBLIO M3PACXO0I0BATh YaCTh CBOMX CPEACTB, HO HE
C/IeJIajio 3TOT0, B pe3yibTaTe COXPAHUB UX, B TO BPEMsI KaK JPYroe JMIIO MOHEC-
JIO pacxoibl, KOTOPbIE HE JOJKHO ObLIO HECTH.

WuTepecsl Jinil, KOTOPbIM COOTBETCTBYIOIIEE UMYLIECTBO JIOJKHO OBLIO
NpUHAAJIekKaTh, HE MOTYT ObITH 3alluIeHbl Ha ocHoBaHUU cT. 301 'K PO, Tax
KaK 3/IeCh OTCYTCTBYET (PakTHUeCKOe BIIAJICHUE YYKUMU HWHIUBUAYAIbHO-
ONpe/IeICHHBIMU BEIIaMU, KOTOPbIe MOT'YT ObITh UCTPEOOBAHBI COOCTBEHHUKOM
U3 4y>KOI'0 HE3aKOHHOTO BIaJ€HMs. 3alllUTa UHTEPECOB MOTEPIEBIIEIO OCYIIE-
CTBJISICTCS TPU MOMOIIM 00s3aTE€NbCTB BCIIEJICTBUE HEOCHOBATENBbHOrO 00OOra-
IICHUSA, BO3HUKAIOMUX U3 (hakTa MpUOOpPETEeHUS WIH COEpexKEHUsS UMYIEeCTBA
0e3 MpaBOBBIX OCHOBAHHMI U MpeAycMaTPUBAIOIINX O0sS3aHHOCTh MpUOOpeTaTe-
751 (WIIM JTUIIa, KOTOPOE HEOCHOBATEIIHLHO COEPErio MMYIIECTBO) MepeaaTh Takoe
K€ UMYIIECTBO MOTEPIEBIIEMY.

PaccmaTpuBaeMble 00513aTENbCTBA OTHOCATCSI K YHUCIY BHEIOTOBOPHBIX U
perynupytores cT. 1102-1109 'K PO®.

JIumo, xkoTopoe 6e3 yCTaHOBJICHHBIX 3aKOHOM, HHBIMU MPABOBBIMHU aKTa-
MU WJIH CIEIKOH OCHOBAaHHMM MpuoOpeno uin coeperio uMymecTBo (mpuobdpe-
Taresb) 3a CYET APYroro Juia (IMOTEepPIEeBIIeTro), 00s3aH0 BO3BPATUTH IOCIHIE/I-
HEMY HEOCHOBATEJIbHO MPUOOPETEHHOE MIIH cOepeKEHHOE UMYIIECTBO (HEOCHO-
BaTeJIbHOE 00OTaIEHUE) 32 UCKITIOUYCHNEM YKA3aHHBIX B 3aKOHE CITy4aeB.

[lepBoil 0COOEHHOCTHIO ATOTO 00SA3aTENBCTBA SBJISETCS TO, UTO OHO BO3-
HUKAET MEXKy IBYMs JIMLIAMHU, OJIHO U3 KOTOPBIX oOoramaercs (ero MMyIiecTBO
YBEIMYMUBACTCS WU cOeperaercs) 3a CUET COOTBETCTBYIOUIETO YMEHbILICHUS
UMYILIECTBA JIPYTOTo JHIIA.

Bropas xapaxkTtepHas yepTra paccMaTpUBAEMBIX 0053aTE€NbCTB - ATO TO,
YTO OTCYTCTBYIOT 3aKOHHBIE OCHOBaHHUsA Jisi Takoro oOoramenus. [Ipuobpere-
HUE WM cOepexeHne NMYIIECTBA 3a CUET JIPYroro JMiia UMeeT MecTo 6e3 OCHO-
BaHMI, YCTAaHOBJICHHBIX 3aKOHOM, WHBIMU TPABOBBIMU aKTaMHU WIH CIEIKOH, -
OCHOBaHHE JMOO OTCYTCTBYET C CaMOro Hayaia, JU00 OTHajo BIOCIEACTBHUU.
HemnpeMeHHBIM IPU3HAKOM U YCIIOBUEM BO3HUKHOBEHHUS 0053aTEIbCTB BCIIECT-
BHE HEOCHOBATEJIILHOTO OOOTAIllCHUs SIBJISIETCS UX HE3aKOHHOCTh. MIMEHHO OT-
CYTCTBHE 3aKOHHBIX OCHOBaHUU MPUOOPETEHUSI UMYIIECTBA JEJIaeT €r0 HEOCHO-
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BaTeJIbHBIM HE3aBHCHMO OT TOT'O, UMEJ JIM MECTO Y HEOCHOBATEIBHOTO MPHUOO-
peTaTesns yMbICeN Ha MOJydYeHHe 4yKOoro uMyliecTBa. Pemaroiee 3HaueHue 3a-
KOH IpHUAaeT caMmoMy (pakTy HEOCHOBATEIBbHOI'O MPUOOpETeHUsT MU cOepexe-
HUSl UMYIIIECTBA.

ITockonbky B 1. 1 ct. 1102 'K P® rosopurcsi o AByX BUAaX HEOCHO-
BaTEJIbHOTO OOOTaIlleHUs: HEOCHOBATEILHOM NMPHOOPETEHUH MMYIIECTBA U He-
OCHOBATEJIbHOM COEpPEeKEHUM HMMYIIECTBA, TO PA3NIMYAIOT W JBa BUAa 00s3a-
TEJIbCTB M3 HEOCHOBATEIbHOro oboraimieHus: 1) oOs3aTesnbcTBa W3 HEOCHOBA-
TEJTBLHOTO MPUOOPETEHHS UMYIIIECTBA U 2) 00513aTeNIbCTBA U3 HEOCHOBATEIHLHOTO
coepexeHuss umyilecTsa. B yeM Obl HU 3aKJII0YaIOCh HEOCHOBATEIbHOE 00OTa-
nieHue (B BUAE NMpuoOpeTeHus: Wiu cOepexeHus), OHO TOJJICKUT BO3BpATy Lie-
JuKkoM. B 3TOM CyTh TaHHOTO BUJIa 0053aTEIHCTB.

HeocHoBarenbHOe obOoraiieHue MOXET SIBUThCS PE3yJbTaTOM JEHCTBUS,
KaK caMoro MoTepIeBIIEro, Tak U mpuodOperarens U TpeTbux Juil. Hampumep,
3aUUCIICHHE TOCTYMAIOMMX B OaHK JIEHET Ha CUET HE TOTO KIHMEHTa, KOTOPOMY
OHM TMpenHa3HayeHbl. [Ipu 3TOM mpuoOpeTaresb MOKET HE TOJBKO HE COJEHUCT-
BOBAaTh TAKOMY HEOCHOBATEIHLHOMY MPUOOPETEHUIO UM COEPEKEHUIO UMYIIIE-
CTBa, HO U HE 3HATh O CBOEM OOOTAIlEHUH. Y HETO MOXKET CI0XKHUThHCS OMMUO0Y-
HOE MPEJICTaBICHUE O TOM, YTO 3TO MUMYIIECTBO MpUHAIEKUT emy. [loBieub
HE3aKOHHOE MPUOOPETEHUE MU COEpEeKEHUE UYKOr0 UMYIIECTBA MOXKET U CO-
obiTie. Hampumep, B pe3ynbTaTe MaBojikKa Ha PEKE 3arOTOBJICHHBIC CIIJIABHOM
opranmu3anueil OpeBHa MONaIM Ha TEPPUTOPHIO IPYTOl OpPraHHU3AIlUU, KOTOPAs
TaK)Ke 3aHUMajach CIUIABOM Jieca, W CMEIIAIIMCh TaM C 3aroTOBJIEHHBIMH €IO
OpeBHaAMU.

O0s3aTenbCTBA M3 HEOCHOBATEIHLHOTO OOOTAIIEHUS MOTYT BO3HHKHYTH
KaK MEXIY JIMIIAMH, COCTOSIIIIMMHU MEXIYy COOOW B JOTOBOPHBIX OTHOIICHHSIX
(HampuMep, TIpH yIUIaTe JI0Jra JTOJDKHUKOM TOCNIEe €r0 OTUIAThI TMOPYYHUTENIEM),
TaK U MEXy JTUI[aMH1, KOTOPbIE TOTOBOPHBIMH OTHOIIICHUSIMHU HE CBSI3aHBI.

Cy0beKThl 00513aTeJILCTB M3 HEOCHOBATEJIBHOT0 000TalleHus - JIUIIO,
KOTOpOE HEOCHOBATENbHO MPHUOOPENIO MM COEPerio UMYyIIECTBO (IJOJIKHUK), U
MOTEPIIEBIINMN, 32 CUYET KOTOPOT0 JOJKHUK MPUOOpeN Wiu cOeper UMyIIecTBO
(xpenurtop). Kak momKHUKOM, Tak U KPEAUTOPOM MOTYT OBITh TpaXKIaHE U IOpH-
JIMYECKUE JINIIA.

IIpeamerom 00s13aTebCTBA SBISIOTCS JIEWCTBUS HEOCHOBATEIBHO 000-
raTUBIIET0Cs JIMIAa TI0 BO3BPATY MOTEPIIEBIIEMY HEOCHOBATEILHO MPUOOPETEH-
HOT'O WU COEPEeKEHHOT'0 UMYIIIECTBA.

OO0s3aTenbCTBA U3 HEOCHOBATEJIBHOTO OOOTAICHHS CXO0XXH C BHUHJIU-
KallMel, MOCKOIbKY B 000MX CllydasiX 11eJib 3aKJII0YaeTCsl B BO3BpAaTe UMYIIECTBA
B HaType W BO3BpAIEHUHU JI0XO0JI0B, KOTOpPbhIE MPUOOpETATENIh U3BJICK UJIU JOJI-
eH OBLI U3BJICYh 32 BpEMsI HEOCHOBATEIBLHOIO MOJIB30BaHUS UMYIIECTBOM I0-
TEPIEBIIET0 ¢ TOT0O MOMEHTA, KOT/1a JOJKHUK Y3HAJl WU JOJXKEH ObUT y3HATH O
HEOCHOBATEJIbHOCTHU CBOEro oboramnieHus. OTauume ke 3aKJII04aeTcst B TOM, 4TO
MpU BUHIUKAIIMKU COOCTBEHHUKY BO3BpAIlaeTCs MMEHHO Ta BEIllb, KOTOPOH OH
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TUWIcs (MHANBUAYAIbHO-ONPEAEICHHAs BEIllb) U KOTOpasi COXpaHUIach B Ha-
Type. A B 00s3aTeNbCTBaX M3 HEOCHOBATEIHLHOTO OOOTAICHUS MOTEPIEBIIEMY
BO3BPAILIAETCS BEIlb U3 YHUCJIA OJHOPOAHBIX. [Ipruem Bo3BpaliaeTcss HE3aBUCH-
MO OTTOT0, KaK OHa BHIObLJIA M3 BIAJCHHUS MOTEPIEBIIEro, B TO BPeMs KakK Mpu
BUHJMKAIIMM COOCTBEHHUK (3aKOHHBIM BIajenel]) BIpaBe HCTpeOOBaTh CBOE
MMYIIIECTBO OT IOOPOCOBECTHOTO MPHOOpETaTENsA, K KOTOPOMY OHa Iepelnia 1mo
BO3ME3JHON CJIEJIKE MPHU YCJIOBHH, YTO OHA BHIObUIA M3 €ro BIAJICHUS MOMUMO
€ro BOJIH.

O0s13aTenbCTBA U3 HEOCHOBATEIBHOIO O0OTALIEHUSI UMEIOT CXOJICTBO U C
00s13aTeNIbCTBAMU U3 NMPUYUHEHUS BpeJa, Tak Kak B 00OMX CIydasiX MOTepreB-
M ¥MeeT NpaBo TpeOoBaTh BO3MENIEHUSI YOBITKOB B MOJHOM oO0beme. Cxol-
CTBO TPOSBIIAETCS, AK€ €CJIM HEOCHOBATEIbHOE NMPUOOPETEHHE BBI3BAHO JIEH-
CTBUSIMU camoro npuobOperarens. Ho Mexay 3TuMH BUIaMu 00s13aTE€IbCTB CY-
HIECTBYIOT 3HAYUTENbHbIE PA3TUUMSL.

O0s13aTenbCTBA U3 HEOCHOBATEIBLHOTO 000TalIEHUs] MOTYT BOBHUKHYTh HE
TOJIBKO BCJIEACTBUE JEHCTBUI MPUOOpETATENS, TPETHUX JIMII, HO U B PE3yJIbTaTE
JNEHUCTBUI CaMOro IMOTEPIEBIIEr0, a Takxke coObITus. O0s3aTenbCcTBa KE U3
IIPUYMHEHHs Bpela BO3HUKAIOT TOJBKO BCIIEICTBUE HENPABOMEPHBIX AEHCTBUI
NPUYMHHTENS BpEeAa, Kak MPaBWIO, B CIydae COBEPILEHHUS IPaBOHAPYLICHUS
BHHOBHO.

O0s13aTenpCTBa U3 HEOCHOBATEIBHOIO OOOTAIEHHUs] MOT'YT BOSHUKHYTh U
Ha OCHOBE MPaBOMEPHBIX JICHUCTBUI M HA OCHOBE COOBITHH, T.€. B JAHHOM BHU/IC
00s13aTeNIbCTB BUHA IPUOOpETATENs 3HaUYeHUs HE UMeeT. IMeroTcs oTian4us U B
pa3Mepe BO3MEIIEHUsI MPUYUHEHHOTo yiepoa. O0s3aTenbcTBa U3 MPUIHHEHUS
Bpesa 00ecreynBaloT BOCCTAHOBICHHE MUMYIIECTBEHHON C(epbl MOTEPIEBIIEro
10 IPUHIMITY ITOJTHOTO BO3MEILEHUs, a B 00513aTE€IbCTBAX U3 HEOCHOBATEIBHOIO
oOoraieHus ymepo Bo3MENIaeTcsi B TOM pa3Mepe, B KOTOPOM JTOJDKHUK oOora-
THJICSL.

Conep:xanue 00513aTeJIbCTBA U3 HEOCHOBATEJIBLHOI0 000raleHusl.

OcHOBHOM 00S3aHHOCTBIO JIOJDKHHMKA SBJISIETCS BO3BpAIllEHHWE B HAType
MMYIIECTBA, COCTABJISIONIEIO0 HEOCHOBATENbHOE OOOTalleHne NpHodOpeTaTens
(m. 1 ct. 1104 'K P®). [ToTepneBieMy BO3BpaIiaeTcss HE Ta K€ UHIAUBUIYATb-
HO-OIIpEJETICHHAs Belllb, KOTOpasi €My MPUHAAJIEkKaa, a Takas ke, PaBHOLCH-
Has, T.e. ogHopojnHad. [IpmoOperaTenb MOJKEH BO3BPATUTH HEOCHOBATEIIHHO
NpUOOPETEHHOE UMYIIECTBO Cpa3y ke IMOCje TOro, Kak OH y3Hall WM JIOJKEH
ObLJ1 y3HaTh O HEOCHOBATEIBHOCTH CBOero oborameHus. Heucnonnenue 3Tou
00513aHHOCTH BJIEYET OTBETCTBEHHOCTh MPUOOpETaTeNs mnepes MOTepreBIIUM U
3a BCSIKHME, B TOM YHCIIE ClydallHble, He10CTayy WIH YXYyIIEHUE HEOCHOBATEb-
HO MPUOOPETEHHOro WK cOepekeHHOro uMmyniectsa. Jlo MoMeHTa, Korjaa mnpu-
oOpeTaTellb y3Hall 0 HE3aKOHHOCTH CBOETO 00OTallleHHs, OH OTBEYAET TOJbKO 3a
YMBILUIEHHBIE U COBEPUIEHHBIE 10 IPy00il HEOCTOPOKHOCTH €ro HEAOCTayy WK
yxyauenue (1. 2 cr. 1104 'K P®).
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Ecnu ’xe BO3BpaTuUTh B HAType HEOCHOBATEIHHO MPUOOPETEHHOE WU
cOepexeHHOEe UMYIIECTBO HEBO3MOYKHO, HAIpHUMEp, BCIAEACTBUE €r0 OTUYKIe-
HUS, TO MPUOOpETaTeNb JOHKEH BO3MECTUTh MOTEPIEBIIEMY JIEHCTBUTEIBHYIO
CTOMMOCTH 3TOT'0 MMYIIIECTBa HAa MOMEHT ero npuoopetenus (. 1 cr. 1105 T'K
P®). upimMu crioBaMu, 3TO Ta CTOMMOCTh UMYIIIECTBA, KOTOPYIO IPUOOpETaTENh
BBIHY)XJICH OBbLI OBl 3aIJIATUTh 3a HETO MPU ero MoKynke. M3mokeHHoe nmpaBuiio
IPUMEHUMO U TOTJa, KOT/1a HEOCHOBATEIbHO MPUOOPETEHHOE WU COEpEeKeH-
HO€ HMYIIECTBO OBbUIO TMpOAaHO MpuodperareneM Mo Oojee HU3KOHM leHe
WM 1epenano no 0e3Bo3Me3nHou caenke. Ecnu npuobperatens HE BO3MECTHI
CTOUMOCTb UMYIIECTBAa HEMEIJIEHHO TMOCIIe TOr0, KaK y3Hal O HEOCHOBATEJbHO-
CTH CBOETO O0OTaIlleHHs], TO OH JOJKEH BO3MECTUTh U YOBITKHU, BhI3BAHHBIE T10-
CIIEIYIOIIMM H3MEHEHHEM CTOMMOCTH HEOCHOBATENIbHO MPHOOPETEHHOrO WU
cOepeKEHHOr0 UMYIIECTBA.

Ha nomxHuka Bo3naraercst Takke 00s13aHHOCTb BO3BPATUTh MJIM BO3MeEC-
TUTH TOTEPIEBIIEMY BCE J0XO/bI, KOTOPbIE OH MOJYYUII TIOCIIE TOTO, KaK y3HAI
WJIU JIOJKEeH ObLT y3HaTh O HeocHoBartenbHOCTH oboramenus (m. 1 ct. 1107 I'K
P®). Jloxoapl, MoAy4YE€HHBIE 1O ITOTO MOMEHTA, BO3BPAIICHUIO HE TOJIJICXKAT.

Opnako B 1. 1 ct. 1107 'K P® Taxxe ckazaHo, 4To mpuoOperatenb 00s-
3aH BO3BpPATUTh WM BO3MECTUTH MOTEPHEBIIEMY U T€ TOXOJbl, KOTOPHIE OH
JIOJI>KEH OBLT U3BJIEYb U3 3TOT0 UMYIIECTBA. 3/I€Ch UMEETCS B BUY YIyIICHHAs
BBIT0JIa MMOTEPIEBILETO, T.€. T€ JOXO/bl, KOTOPbIE OH MOJYYMJI Obl MPU KUCIOIb-
30BaHUU 3TOro MMyIliecTBa. Eciam HeocHOBaTeNnbHO OBUIU MPUOOPETEHBI WUIIU
cOepeKeHbl JIEHEKHbIE CPEICTBAa, HA CyYMMY HEOCHOBATEIbHOI'O OOOTallCHHUS
MO/JIEKAT HAYKMCIICHUIO MPOUEHTHI 33 MOJIb30BAHUE UYKUMHU CpelcTBaMu (CT.
395 'K P®) ¢ Toro BpemeH#u, Korjia mpuoOpeTaTesib Y3HAI WU JOJKEH ObLI y3-
HATh O HEOCHOBATEIBHOCTH TIOJYYCHHBIX WM COEPEKECHHBIX JCHEKHBIX
cpeacts (. 2 ct. 1107 'K PD).

[ToTepneBmuii (KpeauTop) 00si3aH BO3MECTUTH MPHOOPETATEIIO IMOHE-
CEHHbIC UM 3aTpaThl HA COXpaHEHUE U cojepkaHue umyiectBa (ct. 1108 I'K
P®). Takas 00s13aHHOCTh BOHUKAET C TOI'0 BPEMEHH, KOT/1a MMPHOOpeTaTeNh y3-
HaJ WIA JOJDKEH ObUI Y3HaTh O HEOCHOBaTelIbHOCTH obOoramieHus. Kpemutop
OCBOOOXJAeTCs OT ATOM O0O0S3aHHOCTH, €CIU NPHOOpETaTeIh YMBIIUICHHO
yAEpKUBaAJI UMYIIECTBO, OJIEKAILEEe BO3BPATY.

B cr. 1109 'K P® npuBoguTcs mepeyeHb ciaydaeB, KOIr/ia UMYIIECTBO,
nepeaHHoe JPYyromMy JIMIYy 0€3 MpaBOBBIX OCHOBAHHM, HE MOXET ObITh UCTpE-
00BaHO 00paTHO KaK HEOCHOBATEJIBHO MPUOOPETEHHOE, T.€. KOTJa HE BOSHUKAET
00s13aTeNIbCTBA U3 HEOCHOBATENIBHOrO oboramieHus. Tak, He TOAJEKUT BO3BpATy
B KaueCTBE HEOCHOBATEIHHOTO 00OTaCHUS:

1) uMmymiecTBo, MepelaHHOE BO HCIOJHEHUE 0053aTeNbCTBa 10 HACTYII-
JICHUS CPOKa MCIIOJIHEHUS, €CIIM 0053aTeTLCTBOM HE MPETyCMOTPEHO UHOE;

2) UMYLIECTBO, MEPEAaHHOE BO MCIIOJHEHHE 00s3aTeIbCTBA MO HCTEUe-
HHUM CPOKA UCKOBOM JIABHOCTH;
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3) 3apaboTHas IuUIaTa U NMPUPABHEHHBIC K HEW IJIaTEXU, TIEHCHUHU, TTOCO-
Ousi, CTUTICHIWHU, BO3MEIICHUE Bpeaa, MPUYMHEHHOT'O XU3HU WIH 3]I0POBBIO,
AQIMMEHTHBIE U WHBIE JEHEKHbIE CPENICTBA, NMPEJOCTABICHHBIE TPa)KJaHUHY B
KauecTBE CPEJICTBA K CYIIECTBOBAHUIO, TPU OTCYTCTBUH HEAOOPOCOBECTHOCTH C
€ro CTOPOHBI U CYETHOU OIIHOKH;

4) neHeXHbIE CYMMBI U MHOE€ UMYIIIECTBO, MPEIOCTABIEHHOE BO HCIIOJI-
HEHHUE HECYIIECTBYIOIIETO 00s3aTeNIbCTBA, €CIU MPHOOpETaTeIh JOKAKET, YTO
JUI0, TpeOyIoIee BO3BpaTa UMYIIECTBA, 3HAJIO 00 OTCYTCTBUHU 0053aTEIhCTBA
00 TPEAOCTABUIIO UMYIIECTBO B IHeisiX OnarorBoputenabHocTd (c1. 1109 T'K
PD).

IlepeuncienHble ciay4au pa3jdyHbI 10 CBOEH IOPUIAMYECKON XapakTe-
puctuke. Tak, HaIpUMEpP, OCHOBBIBAETCS HA CAEIKE U HE MOXKET BJIEUb MOCHE-
cTBui, npenycMoTpeHHbIx cT. 1102 I'K P®, nepenaya umyniecTsa BO UCIIOIHE-
HUE 00s3aTeabCTBA J0 HACTYIUIGHUS Cpoka ucnojHeHus. He mporuBopeuut
TaKKe 3aKOHY IMepe/laua UMYIIECTBA BO UCIIOJIHEHUE 00s3aTEIbCTBA M0 UCTEUe-
HHUIO CPOKa MCKOBOM JaBHOCTU. B 3TUX ciydasx AEUCTBUTEIBHO UMEET MECTO
nepelaya UMyIIeCTBa, KOTOPOE HE JOJDKHO MEPEAABATHCS B JTAHHBIA MOMEHT.
Ho B ogHOM - 00513aHHOCTb BC€ K€ JOJI)KHA OBITh UCIIOJHEHA MO3/IHEE, a B JAPY-
roM - OHa 0e3 3aKOHHBIX OCHOBAaHMI He OblIa UCTOJIHEHA paHee. 37eCh HET Io-
TEPNEBIINX M HET HEOCHOBATENbHOro MpuoOpereHus. HampoTus, HeocHOBa-
TEJLHO BBIIJIAYE€HHAs 3apabOTHAsl MJ1aTa U IPUPABHEHHbIC K HEHl IJIaTEXU, MEeH-
CUH, TOCOOUS U Jp. IPUBOAAT K HEOCHOBATEILHOMY MPUOOPETEHUIO UMYIIIECTBA
MOJIYYUBIIMUMU €ro jguuamu. OgHako 00s13aTeNbCTBA MO €ro BO3BPATY B CHILY
coaepxkanierocs B cT. 1109 I'K P® npaBuna B 3Tux ciaydasx He BO3HHKaeT. M3-
JIMIITHE BHITUTAYCHHBIE CYMMBI MOJIEKAT BO3BPATy TOJIBKO MPU HEOOPOCOBECT-
HOCTH MOJy4aTessi, KOTOpas MOKET BBIPA3UThCA B MPENOCTABICHUU 3aBEIOMO
(UKTUBHOM CIIPaBKH 00 MKIUBEHIAX U T.II.
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I'maBa Ne 31. O0s13aTebCTBA, BOSHUKAIOIIHE
BCJIe/ICTBHE IPUYHUHEHHUsI Bpeaa

§ 1. O0mue MoJ10keHUsT 0 BO3MEIIEHUH Bpeaa

Hayxka poccuiickoro rpa»aaHCKOTO MpaBa OTHOCHUT 00s3aTelbCTBa, BO3-
HUKAIOIINE BCIICCTBUE MPUUYMHEHHS BPElla, K KATETOPUHM BHEIOTOBOPHBIX 005-
3atenbceTB. OHU pernmamentupytores riaase 59 'K PO (cr. 1064-1101).

CyObeKThl YKa3aHHOT'O 00s3aTeIbCTBA - MOTEPIEBIIUNA U JIUIIO, OTBETCT-
BEHHOE 3a MPUYMHEHHUE Bpella, KaK MPaBUIIO, HE COCTOSIT B JOTOBOPHBIX OTHO-
menusax. llorepneBmuii, T.e. JHUIIO, KOTOPOMY NPUYMHEH BpE, BBICTYIIAeT B
ATOM 00s3aTeNbCTBE B KAaUE€CTBE KPEAUTOPA, a JIUI0, OTBETCTBEHHOE 3a MPUYU-
HEHUE Bpea (Jalie BCero caM MPUYMHUTENB), - B KaUeCTBE JOJKHUKA.

Conepxanue 00s3aTEIBCTBA COCTABJISIOT IMPaBO KpeauTopa TpeOOoBaTh
BOCCTAHOBJICHHS TIPEKHET0 COCTOSIHUSA JIMOO BO3MEIIECHUS Bpeaa U 00s3aHHOCTh
JOJDKHUKA COBEPIIUTh OJHO M3 Ha3BaHHBIX JeUCTBUM. OOBEKTOM 3TOr0 00s13a-
TEIbCTBA HE MOXKET ObITh BO3JepkaHue OT AeicTBUA. OOsI3aHHOCTh KPeAUTOpa
UCIIONHSETCS TOJIBKO COBEPIICHUEM IMOJOKUTEIBHOTO NEUCTBUS, HATPABICHHO-
ro Ha BO3MEIIICHHUE Bpea.

OcHoBaHMEM BO3HUKHOBEHHS 0053aTEJIbCTBA CIIYKUT IpakJIaHCKOE Mpa-
BOHAPYIIIEHUE, BhIpa3UBIIEECS B MPUUMHEHUU Bpeaa Apyromy iuiy. MHCTUTYT
00513aTeNbCTB, BOSHUKAIONIMX BCJIEACTBUE MPUUYMHEHUS BPEJA, BBIMOJIHAET KaK
KOMIICHCAIIMOHHYI0, TaK ¥ MpeAYyNpeuTeNbHy0 pyHkunu. BocctaHoBUTEbHAS
(GyHKIMS TO3BOJISIET YCTPAHUTH OTPUILIATENbHBIE MOCIEACTBUS MPOTUBOIPAB-
HOTO BO3JICHCTBUS Ha MaTepHUalibHbIE WM HEMaTepHUallbHbIe OJlara MoTepreBIie-
ro. [IpegynpenurtenpHas CTUMYIHPYET COOIIOIEHNE 3aKOHHOCTH, OEPEKHOE OT-
HOIIICHUE K OXPaHSEMbIM 3aKOHOM MaTepUAJIbHBIM U HEMATEpUaIbHBIM OJ1aram.

B oTnnume OT BUIIOB OTBETCTBEHHOCTH, MPEAYCMOTPEHHBIX HOpPMaMH
IpYrux oTpaciei npapa (aIMHUHUCTPATUBHOTO, YTOJOBHOTO U T.J.), 1€ OCHOB-
HOW 3amaueil SBISETCS HaKa3aHWE MPABOHAPYIIUTENS, UMYIIECTBEHHAs OTBET-
CTBEHHOCTb, BO3JIaraeMasi Ha TPUYMHUTENS Bpeda, HOCUT KOMIIEHCAIIMOH-
HBI XapaKTep.

JIJ1s1 BO3NOKEHUS OTBETCTBEHHOCTH 3a MPUYMHEHHE Bpeaa HEOOXOAMMO,
KaK MPaBWIIO, HAIUYKE YETHIPEX YCIOBHIA:

1) npuurHeHue Bpena;

2) mpoTHBONpPABHOE MOBeJeHUE (AeicTBUE, Oe3/eHCTBUE) MPUUYUHUTENS
Bpea;

3) npuuuHHAS CBSI3b MEXK]Y IMPOTHUBOINPABHBIM IOBEICHHUEM M HACTY-
MUBIIIUM BPEIOM;

4) BUHA IPUYMHUTEIIS Bpea.

VYka3zaHHbIE OCHOBaHUS OTBETCTBEHHOCTH SIBJISIOTCS OOIIMMU, OJTHAKO 3a-
KOHOM MOTYT OBITh MPEIYCMOTPEHBI UCKJIIOYEHHUS U3 ITOTO0 IpaBuiia (Hampu-
Mep, OTBETCTBEHHOCTh 3a BpeJ, MPUYMHEHHBIH HCTOYHUKOM IMOBBIIIEHHON
OMAaCHOCTH, HACTyMaeT HE3aBMCHUMO OT BHUHBI NMpUUYUHUTENS Bpena). CoriacHo



39

cT. 1064 I'K P® Bpen, NpuUMHEHHBIN JUYHOCTH WM UMYIIECTBY IpakJJaHUHA, a
TaKXe BpeJ, MPUYMHEHHbIM MMYIIECTBY FOPUAMYECKOTO JUIA, MOMJIEKUT BO3-
MEIIECHUIO B MOJHOM OOBEME JUIIOM, MPUYUHUBIIUM Bpejl. 3aKOHOM O00s3aH-
HOCTh BO3MEIICHMS BpElla MOKET OBITh BO3JIOKEHA HA JIMIIO, HE SIBIISIFOIIEECS
npuurHUTENEM Bpeaa. KpoMe Toro, 3aKOHOM MIIM JOTOBOPOM MOKET OBITh yC-
TaHOBJIEHAa OOS3aHHOCTh NMPUYMHUTENS Bpela BBIIUIATUTH MOTEPIEBIINM KOM-
MIEHCALINIO CBEPX BO3MEUIEHHUS BPEaA.

JleficTByeT Mpe3yMMIusl BUHBI MPUUUHHUTENS BpeJa - JIMIO, IPUYUHUBIIICE
Bpe/, OCBOOOXKIaeTCs OT BO3MEIICHHMSI, €CIIM JIOKAXKET, YTO BpeJl MPUUYUHEH HE
10 €r0 BUHE.

Bpen, npuunHEHHBI NpaBOMEPHBIMH JIEUCTBUSMH, MOJJICKUT BO3ME-
HICHUIO B CIIy4asX, YKa3aHHBIX B 3aKOHE. CyIIECTBEHHOE 3HAYEHHWE MUMEET I0-
noxenue 1. 3 ct. 1064 'K PD o TOM, 4TO B BO3MEILIEHUH Bpe/la MOXKET ObITH
OTKa3aHO, €CJIM BpeJl MPUUYMHEH IO MPOChOE MM C COrlacHsi MOTEpIEBIIEro, a
JEUCTBUSI TPUUYMHUTENS Bpe/la HE HApYIIAOT HPABCTBEHHBIC MPUHITUIILI OOIIe-
CTBA.

Ha npenynpexaeHrne NpuUYMHEHUS BPEAa HAMNPABJIEHBI IMOJOXKEHHS CT.
1065 T'K P®, npegycMmarpuBaronmield BO3MOXKHOCTh NPEABSABICHUS UCKA O 3a-
NPEIIEHUN JAESITEIbHOCTH, CO3/Ial0IlIel OMacHOCTh MPUYMHEHUs Bpeaa B Oyay-
neM. Ecniu npuurHEHHBIN Bpen SBISETCS MOCIEACTBUEM SKCIUTyaTalluu Mpe.i-
MPUSTUS, COOPYKEHUS JIMOO MHON MPOU3BOJCTBEHHOMN NIESITEILHOCTH, KOTOpas
MPOJIOKAET MPUUYUHATHh BPEJ WM YIrPOKAET HOBBIM BPEJOM, CY BIpaBe 00s-
3aTh OTBETYHMKA, IOMUMO BO3MEIIEHUS BpeAa, NPUOCTAHOBUTH WIH MPEKPATUTh
COOTBETCTBYIOLLYIO AEATENBHOCTh. Cya MOXKET OTKa3aTh B UCKE O IMPHOCTAHOB-
J€HUU MO0 MpPEeKpalleHuu COOTBETCTBYIOUIEH NEATENbHOCTU JUIIL B CIydae,
€clli ee MPUOCTAaHOBJIEHUE JHO0 MpeKpalleHue MPOTUBOPEUYUT OOIECTBEHHBIM
uaTepecaMm. OTKa3 B MPUOCTAHOBIECHUHU JTMOO MPEKpAIICHUN TaKOW JesTEIbHO-
CTU HE JIMILIAET MOTEPHEBIINX MTpaBa Ha BO3MEILIEHUE MPUUYMHEHHOIO 3TOU Jesi-
TEJIBbHOCTBHIO BpeAa.

[IpyunHeHue Bpeaa BO3MOXKHO U IPAaBOMEPHBIMU ACHUCTBUSIMHU, K KO-
TOPBIM OTHOCSITCSI IEUCTBUSI, COBEPIICHHBIE B COCTOSIHUM HEOOX01uMOi 060po-
HBI WK KpaitHel HeoOoxoaumocT. OaHaKo, BOIPOC O BO3JIOKEHUU OTBETCTBEH-
HOCTH 3a BpPEJ, NPUYMHEHHBIN TakuMu JaeucTtBusMH, pemiaerca B 'K PO mo-
pa3sHOMY ISl KOKIOW U3 YKA3aHHBIX CUTYyalluid: Bpel, MPUUMHEHHBIN B COCTOS-
HUU HE0OXOAUMOW 00OPOHBI (T.€. ACHUCTBUN MPUUYMHUTENS Bpea B IIEJIAX 3all1-
ThI OINPEIEIEHHBIX 3aKOHOM IIPaB U MHTEPECOB OT MOCATATENILCTB HA HUX) HE
MOJJICKUT BO3MEUIEHUIO, €CIIU MPU 3TOM HE ObUIM MPEBBIIICHBI €€ MPEEIbl; B
TO K€ BpeMsl Bpejl, IPUUMHEHHBIN B COCTOSIHUM KpailHeW He0OXOIuMOCTH, T.€.
JUISl YCTPAHEHUSI ONACHOCTH, YIPOXKAIOIIEW camMoMy NMPUYUHUTENO Bpela WU
APYTUM JIUIAM, €CJIM 3Ta ONacHOCThb IMPHU JIaHHBIX OOCTOSITEILCTBAX HE MOTJa
OBITh YCTpaHEHA WUHBIMU CPEJICTBAMHU, JOJKEH OBITh BO3MEIIICH JIUIIOM, MIPUYH-
HUBIIUM Bped. OaHaKo, yUUThIBas 00CTOSITENBCTBA, MPU KOTOPBIX OBLI MPUYH-
HEH TaKOW Bpel, CyJ MOXKET BO3JIOKHUTh OOSI3aHHOCTh €ro BO3MEIIECHMS Ha
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TPEThE JINIIO, B HHTEPECcaxX KOTOPOTo JIeCTBOBANI MPUYUHUBIIUHN Bpe, 1100 oc-
BOOOJUTH OT BO3MENICHHS Bpe/ia MOTHOCTHIO MJIM YACTUYHO KaK 3TO TPEThE JIH-
110, TaKk U npuunHuBIIEro Bpen (ct. 1066,1067 'K PD).

3aKkoH TpenycMaTpUBaeT 1Ba crnoco0a Bo3MelleHus Bpena: 1) Bo3Me-
nieHne B HaType (MpeaoCTaBICHHE BEIU TOTO e poja M KadecTBa, UCIpaBlie-
HUE TIOBPEXKJACHHOW BEIIW U T.II.) WJIX 2) BO3MEIICHNUE IPUYNHEHHBIX YOBITKOB.
[Tox yOBITKAMU MMOHUMAKOTCS PacXOibl, KOTOPBIC MOTEPIEBIINN MPOU3BEI WU
JOJDKeH OyleT MPOM3BECTH JUISI BOCCTAHOBJICHHS HApPYIIEHHOTO MpaBa, yTpara
WM TIOBPEXK/ICHNE €r0 UMYIIIEeCTBa (peasbHBIN yIep0), a TakKe HETOJyICHHbBIS
J0XOJIbI, KOTOPBIE ATO JIMIIO TOJYYHUJIO OBl TIPU OOBIYHBIX YCIIOBHUSX T'pakIaH-
ckoro obopota, eciau Obl €ro MpaBo He OBLIO HapyIIEHO (YIyIIeHHAas BbHITOJ1A)
(ct. I5STK PD).

Hanwune BUHBI B IOBEJICHUH TIOTEPIICBIIIETO BJICYET MOJTHOE WIIM YaCTHY-
HOE OCBOOO’KJICHHE OT OTBETCTBCHHOCTH TMPUUYMHUTENS Bpeda. Tak, Bpem, BO3-
HUKIIN BCJIEICTBHE YMBICTIA MTOTEPIICBIIETO, BO3MEIICHUIO HE TOICKHT. [ py-
0asi HEOCTOPOKHOCTH TOTEPIEBIIETO, COACHCTBOBABIIASI BO3ZHUKHOBEHUIO WITU
YBEJIMYCHHIO BpE/a, BIICYET YMEHBIIICHHE pa3Mepa BO3MEIICHHS B 3aBUCUMOCTH
OT CTEMEHHW BUHBI TIOTEPIEBIIETO U MPUIUHUTENS Bpeaa. [Ipu rpyOoit HeocTo-
POKHOCTH TIOTEPIIEBIIETO W OTCYTCTBUU BUHBI MPUUWHUTENS Bpeda B CIydasXx,
KOTJIa €T0 OTBETCTBEHHOCTh HACTYIAET HE3aBUCUMO OT BHHBI, pa3Mep BO3MeEIIIe-
HUS JOJHKCH OBITh YMEHBIIICH WJIM B BO3MEIICHUU BPE/la MOXKET OBITh CKa3aHOo,
€CJIM 3aKOHOM HE TPeIycMOTpeHO WHoe. [Ipym mpuunHeHWu Bpena KU3HHU WU
3I0POBBIO TPaK/IaHWHA OTKAa3 B BO3MEIICHHUH Bpeja He JomyckaeTcs. BuHa mo-
TEPIEBIIETO HE YYUTHIBACTCS MPH BO3MEIICHHUH JOMOTHUTEIBHO TTOHECCHHBIX,
BBI3BAHHBIX TTOBPEKICHUEM 370POBBS PACXOI0B, IPU BO3MEIICHUH BpPeIa B CBS-
3M CO CMEPThIO KOPMHIIbIIA, & TAK)KE MPU BO3MEIICHUU PACXO0JIOB Ha morpede-
Hue. Cy MOKET YMEHBIIUTH Pa3Mep BO3MEIICHUsS Bpeaa, TPUUNHEHHOTO TPaK-
JAHUHOM, C YYETOM €T0 UMYIIECTBEHHOTO MOJIOKEHHUS, 32 UCKITFOUEHHUEM CITyda-

€B, KOTrJla Bpe]l MPUYUHEH JACHCTBUAMU, COBEPIICHHBIMU yMbIIIEHHO (cT. 1083
'K PO).

§ 2. IlpuunHeHnue Bpeaa padOTHUKAMHU OPHUAUYECKOrO JIUIA, OPra-
HAMM yNPaBJIEHUS U J0JKHOCTHBIMH JIUI[AMH

Kak ykas3piBanoch BbIllIe, HEMOCPEACTBEHHBINM MPUUYMHHUTENb BpeAa He
BCEr/ia COBMAJIACT C JIUIIOM, OTBETCTBEHHBIM 3a Bpea. Tak, eciu Bpea NpUuuuHEeH
pabOTHUKOM FOPUIMYECKOTO JIUIA WK IPak/IaHWHA [IPU UCTIOTHEHUU TPYIOBBIX
00s13aHHOCTEW, UMYILIECTBEHHAs] OTBETCTBEHHOCTh 3a MPUYMHEHHBIN BpeJ BO3-
naraercs Ha paboroparens (ct. 1068 'K P®). Ilpu sTom paGoTHHKaMU MpH-
3HAIOTCS TpaXKJaHe, BBIMOJIHAIOIINE PabOTy HA OCHOBAHMM TPYAOBOIO JIOI'OBO-
pa, a TaKKe rpak/laHe, BHIIOJHAIOMNE padoTy MO IPa’kJaHCKO-IIPAaBOBOMY J0-
rOBOPY, €CJIM NPHU 3TOM OHM JEHCTBOBAJIM WM JOJKHBI ObUIM JIEHCTBOBATH 10O
3aJIaHUI0 COOTBETCTBYIOUIETO IOPUAMYECKOr0 JIMLA WIH FPAKJaHUHA U TOJ €ro
KOHTpPOJIEM 3a 0€30MacHbIM BeAeHHEM paboT. XO35HMCTBEHHbIE TOBApPUILECTBA
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Y MPOU3BOACTBEHHBIE KOONEPATUBBI BO3MEIIAIOT BPEA, NPUUMHEHHBIN HX y4a-
CTHUKaMU (4ieHaMM) PU OCYUIECTBICHUH UMH MPEeANPUHUMATEIbCKOM, TPOU3-
BOJCTBEHHOW WJIM MHOU JI€ATEIIbHOCTH TOBAapPHUILIECTBA UM KOOIIEPaTHBA.

AHanoru4Hasi CUTyalus UMEET MECTO B Cllydae MPUYMHEHHS Bpela rpaxk-
JaHUHY WIM IOPUAMYECKOMY JIMIY B PE3yJIbTaTe HE3aKOHHBIX JEeUCTBHUM (0e3-
JEUCTBUSI) TOCYAApCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIpaBIEHUS
100 AOHKHOCTHBIX JIMI] 3TUX OPraHoOB, B TOM YHUCIIE B PE3yJIbTATE WU3/IaHUS HE
COOTBETCTBYIOILIETO 3aKOHY WJIK HUHOMY IIPaBOBOMY aKTy aKTa rOCyAapCTBEHHO-
ro OpraHa Wju OpraHa MECTHOI'O CamMOyIpaBieHUs. B 3TuUX ciaydasx Bpea BO3-
MEILAETCA 3a CYET COOTBETCTBEHHO KaszHbl Poccuiickonn dPenepanuu, Ka3HbI
cyonrekTa denepannu WM Ka3Hbl MyHUIIUNIAIBHOTO oOpa3oBanus (cT. 1069 I'K
P®). OT uMeHH Ka3HbI BBICTYNAIOT COOTBETCTBYIOIIHME (PUHAHCOBBIE OpraHbl,
€CJIM MTHOE HE MPEAYCMOTPEHO 3aKOHOAATEIBCTBOM.

Jlnst oTAEeNnbHON KaTeropuu rocyJapCTBEHHBIX OPraHOB U JIOJXKHOCTHBIX
mun ct. 1070 'K PO ycraHaBnuBaeT crenuaibHbIE OCHOBAaHUS OTBETCTBEH-
HocTH. COrjlacHO 3TOW HOpME Bpell, MPUUYMHEHHBIA TPaKJJaHUHY B pE3yJbTaTe
HE3aKOHHOI'O OCY’KJEHUsS, HE3aKOHHOI'O IPHUBJIECYECHHUS] K YrOJOBHOM OTBETCT-
BEHHOCTH, HE3aKOHHOTO NMPUMEHEHUSI B KAUECTBE MEPhl IPECEUEHHUS 3aKIIF0Ye-
HUS [0/ CTPa)Ky WJIM NOJIUCKU O HEBBIE3/E, HE3aKOHHOTO HAIOXKEHUS aIMUHHU-
CTPaTUBHOI'O B3BICKAHMSI B BUJIE apecTa WU UCIPABUTEIbHBIX padOT, BO3MEINIa-
ercd 3a c4eT KazHbl Poccuiickoit Denepanuu, a B Cllydasx, NpeayCMOTPEHHBIX
3aKOHOM, - 3a cueT Ka3Hbl cyobekTa Poccuiickoit denepannu iy Ka3Hbl MyHHU-
LUIIATBHOr0 00pa30BaHus B IOJHOM 00bEME HE3aBUCUMO OT BHHBI JIOJIKHO-
CTHBIX JIMI[ OpPraHoOB JIO3HAHUs, MPEJIBAPUTEIILHOTO CJEACTBUS, MPOKYypary-
pel M CyJa B HOpSAKE, yCTAHOBJIEHHOM 3aKOHOM. Takum oOpa3om, crienuasib-
HbIIl XapaKTep OCHOBAHWI OTBETCTBEHHOCTH 3aKIJIIOYAETCS B OTCYTCTBUU B UX
COCTaB€ BUHBI NPUYMHUTENS Bpeaa. Y CIOBUA U MOPSIOK BO3MEIICHUSI Bpela B
ATUX caydasx onpenenstores Ykasom lIpesunuyma BepxoBuoro Cosera CCCP
ot 18 mas 1981 r. «O Bo3memenun yiepda, MPUIUHEHHOTO TPaXXIaHUHY He3a-
KOHHBIMH JCHCTBUSMH TOCYIAapCTBEHHBIX M OOIIECTBEHHBIX OpraHM3allud, a
TaK)Xe JAOJKHOCTHBIX JIUI] MPU UCTIOJTHEHUU UMU CIIYKEOHBIX 005I3aHHOCTEN» U
YTBEPKJIEHHBIM 3TUM YKa3zoM [lonoxxkennem «O mopsiike Bo3MelleHus yiiepoa,
MPUYMHEHHOIO TPAXKIAHUHY  HE3aKOHHBIMM  JEWCTBUSIMH  OPraHoB  J103-
HaHUs, MPEABAPUTEIIBHOIO CIEACTBUSA, MPOKYPATYPHl U Cyla». DTHU HOPMATHUB-
HbI€ aKThl NMPUMEHSIIOTCS B YaCTH, HE MPOTHUBOpEYAIlEH EHCTBYIOIIEMY POC-
CUIICKOMY 3aKOHOJAaTEIbCTBY. B MHBIX cilydasx Bpej,, IPUUYMHEHHBIN Ipakja-
HUHY WIHA IOPUIAYECKOMY JIUILY B PE3yJIbTaTe HE3aKOHHOM AESATENBHOCTH Opra-
HOB JIO3HAHMsI, TMPEABAPUTEIBHOIO CIEICTBUS U MPOKYpaTyphl, BO3MELIAETCS
10 OCHOBAHUSIM U B NIOPSZIKE, KOTOPbIE MperycMoTpeHsl cT. 1069 'K PO.
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§ 3. lIpyunHeHHe BpeAa HeCOBEPILICHHOJETHUMH U HeldeeCmoCOOHbI-
MU

[TonHOE MM YaCTUYHOE HECOBMAJCHUE B OJHOM JIMIIE TPUUUHUTENS BpE-
7la ¥ OTBETCTBEHHOTO 3a BPEJ MMEET MECTO B cllydyae MPUUYMHEHUS Bpe/la HECO-
BEpIICHHOJETHUMHU. Tak, 3a Bpel, NMPUYMHEHHBIA HECOBEPIICHHOJETHUM, HE
JOCTUTIINM YETBHIPHAALATH JIET (MaJOJETHUM), OTBEYAIOT €ro poAuTeNn (yChI-
HOBUTEJIM) WUJIM OTNEKYHBI, €CIIM HE JOKAXyT, YTO Bpe] BO3HUK HE 1O UX BUHE.
Ecnm manonerHuit, HyXJarouuics B ONEKe, HAXOJWUJICA B COOTBETCTBYIOIIEM
BOCITUTATEIIbHOM, JICUEOHOM YUPEXKICHUU, YUPESKICHUU COLMAIBHOM 3allUThI
HACEJICHUSI WM JPYroM aHAJIOTUYHOM YUPEKJICHHH, KOTOPOE B CUITY 3aKOHA SIB-
JISIETCSI €T0 OMEKYHOM, ATO YUpEeKJAeHUE 00s13aHO BO3MECTUTh BPEJI, MPUYNHEH-
HBII MaJIOJICTHUM, €CJTU HE JJOKAXKET, YTO BPEJl BOSHUK HE TI0 BUHE YUPEIKICHUS.
Ecnau manoneTHuil MPpUYUHUI Bped B TO BpeMs, KOTJa OH HaXOJWJCA TOJ
HAJ30pOM 00pa30BaTENIbHOIO, BOCIUTATEIBHOT0, JIEUEOHOTO WJIM MHOTO YUpe-
KJICHUSI, 00513aHHOTO OCYUIECTBIISITH 32 HUM HAJ30p, JIMOO JHIla, OCYIECTBISAB-
IIETO HAJ[30p Ha OCHOBAaHUU JIOTOBOPA, 3TO YUPEXKACHUE WUJIU JIMLO OTBEYAET 3a
BpE/l, €CJIM HE JIOKAXKET, YTO BpPell BOZHUK HE IO €ro BUHE B OCYIIECTBICHUU
Haj30pa. OO0s13aHHOCTh poauTenel (YChIHOBUTENEH), ONEKYHOB, 00pa3oBaTelb-
HBIX, BOCITUTATEIIHHBIX, JICYCOHBIX I HHBIX YUPEKICHUN 110 BO3MEIICHUIO BPEIa,
MPUYUHEHHOTO MAJIOJICTHUM, HE TPEKPANIAeTCS C JOCTHKEHHUEM MaJOJIETHUM
COBEPIIICHHOJICTHS WIW TOJTYyYEHHEM MM HMYIIECTBA, MOCTATOYHOTO IS BO3-
MereHus: Bpena. Ecnu poautenu (YChIHOBUTENN) WX ONEKYHBI YMEPJIH WA HE
UMEIOT JOCTAaTOYHBIX CPEACTB JJIs BO3MEIIEHHUS Bpeaa, MPUYMHEHHOTO KU3HU
WM 37I0POBBIO MIOTEPIEBIIETO, @ CaM MPUYUHATEIh Bpe/ia, CTABIIHKA TOTHOCTHIO
JI€eCrocOOHBIM, 00J1a/1aeT TAKUMH CPEICTBAMHU, CYJl C YYETOM UMYIIECTBEHHOTO
MOJIOKCHHS TIOTEPIEBIIETO W MPUYMHHUTENS Bpeaa, a TakKe APYTrux 00CTOs-
TEJIHCTB BIIPaBE MPUHSTH PEIICHHE O BO3MEIICHUH BpPE/a MOJHOCTHIO MM Yac-
TUYHO 3a cueT camoro npuunHuTtens Bpeaa (cr. 1073 I'K PO).

HecosepiieHHONeTHIE B BO3pacTe OT YETBIPHAAIATH 10 BOCEMHAIIATH
JIET CaMOCTOSITENIbHO HECYT OTBETCTBEHHOCTh 3a MIPUYMHEHHBIA BpPEea HA OOIINX
OCHOBaHHUAX, HO Y HECOBEPILICHHOJIETHETO B YKA3aHHOM BO3pacTe, Kak MpaBHIIo,
HET JI0XOJOB WJIM HMHOTO UMYIIECTBA, AOCTATOYHBIX IJIsI BO3MEIECHUS Bpela.
[ToaTOMy Bpea MOTHOCTHIO UM B HEJJOCTAIONICH YacTH JIOJKEH ObITh BO3MEIIEH
€ro poautenasiMu (YCHIHOBUTENSIMU) WJIM TONEYUTENIEM, €CJIM OHU HE JOKaXYT,
YTO OH BO3HHMK HE IO UX BUHE. AHAJOTUYHOE MPABWIIO MPUMEHSETCS B OTHOIIIE-
HUU OTBETCTBEHHOCTH COOTBETCTBYIOIIETO BOCIHTATEIBHOTO WU JIEYEOHOTO
YUPEKICHUSI, YIPEIKICHUS COIMATLHON 3aIUThl HACEJICHHUS WK JAPYroro aHa-
JIOTUYHOTO YUYPEXKIACHUS, SIBISIONIETOCS IMOIMEUUTENIEM TaKOTO HECOBEPIIECHHO-
netHero. O0sS3aHHOCTH poAUTENEH (YCHIHOBUTEIICH), TOMEYUTENISI U COOTBETCT-
BYIOILIETO YUPEKJICHUS 110 BO3MEIICHUIO Bpeja, MPUUYNHEHHOTO HECOBEPIIEHHO-
JIETHUM B BO3pacTe OT YETHIPHAAIATH 10 BOCEMHAJIIIATH JIET, MPEKPAIIACTCS 10
JOCTHKEHUU MPUYUHUBIIUM BPEJ] COBEPIICHHOJIETHS JIMOO B CIydasx, KOTraa y
HETro JI0 IOCTUKEHHUS COBEPIICHHOJICTUS OSBUWINCH IOXObl U UHOE UMYIIIE-
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CTBO, IOCTATOYHBIE JJIs1 BO3MEIIEHUS Bpea, TM00 KOr/aa OH JI0 JOCTHKEHUS CO-
BEpIIEHHOJIETHUS pruoodpen aeecrnocooHocTh (cT. 1074 'K PD).

CxoniHasi CTpYKTypa OTBETCTBEHHOCTH BO3HUKAET M B Cllydyae MpPUYH-
HEHUsl Bpeda TpakIaHMHOM, MPU3HAHHBIM HEJEECIOCOOHBIM, - MPUYMHEHHBIN
UM BpeJl BO3MEIIAETCS ero ONEKyHOM WJIM OpraHu3aiuei, 00s13aHHON OCYIIIeCT-
BJISATH 32 HUM HAJI30p, €CIIM OHU HE JIOKAXKYT, YTO BPEJ BO3HUK HE IO UX BUHE
(m. 1 ct. 1076 'K P®). Cnegyet 3aMeTUTh, 4YTO 0053aHHOCTh YKa3aHHBIX JIMI] T10
BO3MEILECHUIO Bpella HE MpPEKpallaeTcs B Ciayyae MOCHEAYIOIIEro MpU3HaAHUS
rpaxzaaHuHa geecrnocoOHbIM. OIHAKO €ClIM ONEKYH yMep Ju00 HE UMEET A0CTa-
TOYHBIX CPEJICTB ISl BO3MEIIEHUS Bpe/ia, MPUUMHEHHOTO KU3HU WU 3]J0POBBIO
MOTEPIEBIIEro, a CaM MPUUYUHHUTEIb Bpeaa 00J1a/laeT TaKUMH CPEJICTBAMHU, CY/I C
Y4€TOM MMYIIECTBEHHOI'O MOJIOKEHHUS MOTEPIIEBIIETO U MIPUYUHUTENS Bpea, a
TaKXe JPYruX O0OCTOSATEIbCTB BIIPAaBE MPUHSATH PEIICHUE O BO3MEIICHUHU Bpesa
MOJIHOCTHIO MJIM YACTUYHO 32 CUET CAMOI0 MPUYUHUTEIIS Bpea.

[To-unomy pemien B 'K P® Bonpoc 00 0TBETCTBEHHOCTH 3a BpEJ, IPUUHU-
HEHHBIA TpaXJTaHUHOM, OTPAaHUYECHHBIM B JI€ECTIOCOOHOCTU BCJIEACTBUE 3J10-
yHnoTpeOJIeHUs] COUPTHBIMU HANUTKaAaMU WM HApPKOTUYECKUMHU CPEICTBAMH, -
TaKoM rpaxJaaHuH caMm 00si3aH BO3MECTUTh NMpuurMHEeHHbINH uM Bpea (ct. 1077 I'K
P®).

Ecnau Bpen mpuuuHeH J1eeCOCOOHBIM Tpa)XJaHWHOM, HAXOAUBIIUMCS B
MOMEHT MPUYUHEHHUSI Bpeda B TAKOM COCTOSIHHMHU, KOTJa OH HE MOT MOHHMAThb
3HAYEHUS] CBOUX JIEUCTBUI WK PYKOBOJUTH UMHU, OH HE OTBEYAET 3a MPUUNHEH-
HbIl Bpea. OaHako U3 ATOTO OOIIEro MmpaBHiia BO3MOXKHO HCKIIOUEHHUE: €Cu
BpE/ MPUYNHEH XU3HU WM 37J0POBBIO TIOTEPIEBIIETO, CyI MOXKET (HO HE 00s-
3aH) C YYETOM HMMYIIECTBEHHOI'O MOJIOKEHUS! MOTEPIEBILIET0 W MPUYUHUTENS
Bpeda, a TaKkKe JAPYTHX OOCTOATENHCTB BO3IOXKUTH O0SA3aHHOCTH IO BO3MeEIIIE-
HUIO BpeJa MOJHOCTHIO WJIM YAaCTUYHO HA MpUYMHUTENS Bpena. OcBOOOKIeHNE
OT OTBETCTBEHHOCTH HE JOMYCKAETCS, €CIM NMPUYMHUTENh BpeJa caM IMPUBEI
ce0si B COCTOSIHHE, B KOTOPOM HE MOT IMIOHUMATh 3HAYCHHS CBOUX JACHCTBUHN MU
PYKOBOJIUTh HWMH, YNOTPEOJEHWEM CHOUPTHBIX HAMUTKOB, HApPKOTHYECKHUX
CPEJICTB UM UHBIM CTIOCOOOM.

Bo3smoxHa cutyanusi, Korja Bpel NPUYUHEH JUIIOM, KOTOPOE HE MOTIJIO
MOHUMATh 3HAUYCHHUS CBOUX JICUCTBUYN UM PYKOBOJUTH UMU BCIIEICTBUE MCUXU-
YECKOT0 PacCTpPOMCTBA, HO pEUICHUs CyJa O MPU3HAHUU €TI0 HEJIeeCIOCOOHBIM
He ObuT0. B TakoMm cityuae 00s13aHHOCTh BO3MECTHUTh BpPEJ] MOXKET ObITh BO3JIO-
KEHa CYJIOM Ha MPOKUBAIOIITUX COBMECTHO C ATUM JIUIIOM €T0 TPYIOCITOCOOHBIX
Cynpyra, poAuTeNeii, COBEPIICHHOJIETHUX JE€TEH MPU yCIOBHUH, €CIU OHHU 3HAIU
0 MCUXUYECKOM PACCTPOUCTBE MPUUYMHHUTENS Bpea, HO HE CTaBWJIM BOMIPOC O
Mpu3HaHUU ero HejxeecrnocoOHbM (cT. 1078 T'K PD).
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§ 4. IIpaBuiia OTBETCTBEHHOCTH 32 Bped, NPUYMHEHHbIN HCTOYHUKOM
NMOBBILIEHHOH ONACHOCTH

OcoOble mpaBuiIa MPUMEHSIOTCS B OTHOIIIEHUH OTBETCTBEHHOCTH 32 BPE/,
MPUYUHEHHBI UCTOYHUKOM MOBBIIIEHHOW ONACHOCTH.

Jliis Hadanma oOpaTUMCS K ONPEEICHUI0 MCTOYHHMKA MOBBIIICHHON OTac-
HOCTH U BJAJEIbIa TAKOTO UCTOUYHHKA.

[Tox MCTOYHHUKOM MOBBIIEHHOM ONMACHOCTH ITOHUMAETCS AEATEIBbHOCTb,
OCYILIECTBIICHHUE KOTOPOM CO3/1a€T MOBBIIMIEHHYIO OMAaCHOCTh BCJIEJCTBUE HEBO3-
MOHOCTH BCEOOBEMITIONIETO KOHTPOJIS Hal HEH CO CTOPOHBI YEJIOBEKA UCTIOJb-
30BaHUE TPAHCIOPTHBIX CPEICTB, MEXAaHU3MOB, JIEKTPUUECKOW YHEPTUHU BBICO-
KOrO HAaIpspDKeHUs, aTOMHOM SHEPruu, B3PbIBYATHIX BEUIECTB, CHJIbLHOICUCT-
BYIOIIUX SIZIOB U T.II.; CTPOUTEJIbHASI U MHAsI, CBSA3aHHAS C HEIO JAEATENbHOCTD, U
ap. Bpen, mpuuMHEHHBI MCTOYHUKOM TMOBBIIMIEHHOW OMAacHOCTH, 00si3aH BO3-
MECTUTb €ro BIaAENel, €CIU HE JOKAXKET, UTO BpPEJl BOZHUK BCJIEIACTBUE HEIpE-
0JI0JTUMOM CUJIBI WK yMbIciaa notepresiiero (1. 1 ct. 1079 T'K PO).

ITon BiaagenbleM HCTOYHUKA MOBBIIIEHHOW ONMACHOCTH MOHUMAETCA
IOPUINYECKOE JIMIO0 WIM TPAXKIAHWUH, KOTOPHIE BIAJACIOT MCTOYHUKOM ITOBBI-
IICHHON OMAacCHOCTU Ha TpaBe COOCTBEHHOCTH, XO3SIMCTBEHHOTO BEICHUS WIIU
OMEpPAaTUBHOIO yIpaBiieHUsl JIMOO HAa MHOM 3aKOHHOM OCHOBaHUU (Ha IpaBe
apeH/bl, 10 JOBEPEHHOCTH Ha IMPAaBO YIPABJIEHUS TPAHCIOPTHBIM CPEACTBOM, B
CUJIy PaCIOpSKEHUS COOTBETCTBYIOIIEIO OpraHa O Iepefade €My HCTOYHHUKA
TTOBBIIIICHHON OMACHOCTH | T. 11.).

Biagenen WCTOYHMKA MOBBIIMIEHHOW OMAacCHOCTH HE OTBEYAET 3a BpEZ,
MPUYMHEHHBIA 3TUM UCTOYHUKOM, €CIU JOKaXKET, YTO UCTOYHUK BBIOBLT U3 €ro
oOnajgaHus B pe3yiabTaTe NPOTUBOMPABHBIX AeHCTBUM npyrux aul (1. 2 ct. 1079
'K P®). B takux ciny4asix OTBETCTBEHHOCTb HECYT JIMIla, IPOTUBOIPABHO 3a-
BJIQJICBIINE MCTOYHUKOM. [Ipu Hanuuumu BUHBI Biajeliblla UCTOYHHKA IOBBI-
[IICHHOW OMACHOCTH B MPOTUBOMPABHOM HU3BSITHH 3TOT0 UCTOYHUKA U3 €ro 00Jia-
JaHUsl OTBETCTBEHHOCTh MOYKET OBITh BO3JIOKEHA KaK Ha BIIajeiblla, TaK M Ha
JUIO, NPOTUBOMNPABHO 3aBJIAJIEBIIEE HCTOYHUKOM IIOBBIIIEHHOW OIACHOCTH.
Bnagenblbl UCTOYHMKOB TMOBBIIIEHHOW ONMACHOCTU COJIMJIAPHO HECYT OTBETCT-
BEHHOCTb 3a BpEJ, MPUUMHEHHBIA B pe3yJIbTaTe B3aUMOJECUCTBUSA ITUX HUCTOY-
HUKOB (HampuMep, CTOJKHOBEHHUSI TPAHCIIOPTHBIX CPEICTB) TPETHUM JIULAM.
Bpen, npuurHEHHBIN B pe3yibTaTe B3aUMOJICMCTBUA HCTOYHUKOB MOBBIIIEHHOM
OTIACHOCTH HX BjajeiIbliaM, BO3MeIIaeTcs Ha o0mux ocHoBaHuaX (1. 3 cr. 1079
'K P®), T.e. B 3aBUCUMOCTH OT CTETICHU BUHBI KOXJIOT'O U3 HUX.

Bpen moxxer ObITh TPUYMHEH COBMECTHO HE TOJIBKO B pE3yJIbTaTe B3au-
MOJICUCTBUSI UICTOYHUKOB TOBBIIIEHHOW OIMACHOCTH, HO W B JAPYIUX Cllyyasx,
HanpuMmep MpU COBEpLICHUU npecTyruieHus. [[oJ COBMECTHBIM NPUYMHEHUEM
Bpe/ia MOHUMAIOTCS IEUCTBUS JIBYX UK OOJIee JIUII, HAXOIAIIUECs B MPUYUHHON
CBSI3M C HACTYNUBIIMM BpeAoM. Takue Jinia OTBEYatoT Nepe]l NOTEPIEBIINM CO-
JTUJapHO. JIWIIb 1O 3asBJICHUIO MOTEPIEBIIETO U B €r0 MHTEpPEcax CyJ BIpaBe
BO3JIOJKUTH HA JIMI], COBMECTHO MPUYMHUBIINUX BPEJ, OTBETCTBEHHOCTH B JIOMSX.
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Jlumo, Bo3MecTHBIIEE Bpea, MPUINHEHHBIM IPYTUM JUIIOM (PaOOTHUKOM
IIPY UCTIOTHEHUH UM CITY>K€OHBIX, JOHKHOCTHBIX MJIM UHBIX TPYAOBBIX 00s3aH-
HOCTEH, JINLIOM, YHPABJISIOMINM TPAHCIIOPTHBIM CPEICTBOM, U T.II.), UMEET Ipa-
BO 00paTHOro TpeboBaHMs (perpecca) K TOMY JIHILYy B pa3Mepe BhIIUIAY€HHOTO
BO3MEIIEHUS, €CJIM MHOM pa3Mep HE YCTaHOBIIEH 3aKOHOM. I IpuurHuTEND BpEeaa,
BO3MECTHUBIIIMA COBMECTHO NMPUYMHEHHBIA BpeJl, BIpaBe TpeOOBATh C KaXIOTO
W3 JIPyTUX NPUYUHUTENICH BpeJa AO0JII0 BHIILIAYEHHOTO MOTEPIEBIIEMY BO3MeE-
IIEHHS B pa3Mepe, COOTBETCTBYIOIIEM CTETIEHW BHUHBI 3TOI0 MPUUYUHUTENS Bpe-
na. [Ipy HEBO3MOXKHOCTH ONPENEIUTh CTEIIEHb BUHBI JI0JM MPU3HAIOTCS PaBHbI-
mu. Poccuiickas denepanus, cyobexkt PO win myHununaibHOe 00pa3oBaHue B
Cly4ae BO3MEILECHUSI MU Bpea, IPUUMHEHHOTO JTOJKHOCTHBIM JIUIIOM OPraHoB
NO3HAHUA, IPEBAPUTEIBHOrO CIEACTBUS, IPOKYPATyphl WU CyAa, UMEIOT Mpa-
BO perpecca K 3TOMY JIMILY, €CJIM €ro BHHA YCTAaHOBJIEHA IPUTOBOPOM CY[a,
BCTYNUBIINM B 3aKOHHYIO cuily. [IpaBo perpecca He BO3HHMKAET Y JUI, BO3MEC-
TUBIIUX BpeJl, TPUUMHEHHBIA HEEEeCIOCOOHBIMU WM HECOBEPIICHHOJIETHUMU
muiamu (ct. 1073-1076 'K P®). O1u nuua He UMEIOT MpaBa perpecca K npuiu-
HUTEIIIO Bpeaa.

3akoHogaTenb, ycranapiubas B cT. 1079 'K P® «o0sa3aHHOCTH BO3MeEC-
TUTh BPEJ OT JEATEIbHOCTH, CBS3aHHOW C IMOBBIILICHHON OMACHOCTBIO JJIS OK-
PYKaroUMX», Ha HaIll B3TJIA, C/IeNial MOMBITKY IPUAECPKUBAThCS HauboJliee pac-
MMPOCTPAHEHHOTO B HAyKE TPaXJAAaHCKOTO IpaBa MHEHUS, COTJIACHO KOTOPOMY
HWCTOYHMK TOBBIIICHHONW OMACHOCTH MPEACTABISET COOON OMPENeICHHOIO pojia
«JI€SITETBHOCTD, CO3/IAIOIIYIO TOBBIIICHHYIO OMMACHOCTHY.

BriienazBanHasi TOUKa 3peHUsI, UMEHYeMas B JaJbHENIIEM «KOHLEIIUEH
JeSITEIPHOCTH Y, HAIIJIa CBOE OTpakeHue B paborax M. M. Arapkoga, B. U. Ce-
pebposckoro, O. C. Uodde, B. I'. BepauukoBa u psaga Ipyrux COBETCKUX IH-
BUJIMCTOB .

Haubonee cuibHON CTOpOHOM paccMaTpuBacMON KOHLIETIUU SIBJISIETCS
aKIICHTUPOBAaHUE BHUMAHUS Ha TOM, UTO BO3JIO)KEHUE 00S3aHHOCTU BO3MECTHUTH
BpE€Jl HEBO3MOKHO U HEJOIYCTUMO BHE CBA3U C JESITEIBHOCTHIO BIIAJIENIbLA HC-
TOYHWKA MOBBIIEHHOW ONacHOCTH. OJTHAKO CTOPOHHUKHU JaHHOM TOYKH 3PEHUS,
(buUKCUpys YKa3aHHYIO CBSA3b, HE3AMETHO i1 ce€0s MOIUIN MO MyTH OTOXKIECTB-
JICHUS! IEWCTBUI OpraHW3aluid M TPaKIaH ¢ QYHKIIMOHUPOBAHUEM («ICHCTBH-
€M») UCTOYHHKA MMOBBIIIEHHON OMaCHOCTH.

Tem He MeHee, KOHIICTIIUA «IEITEIBHOCTHY MPAaBWIHLHO oOpaIiaeT BHU-
MaHHE€ Ha TOT (PaKT, YTO MOHATHE M CYIIHOCTh UCTOYHHKA TOBBIIICHHOW Olac-
HOCTH HE MOTYT OBITh PACKpPBITHI BHE CBSI3U C TIOBEICHUEM («IESITEIBHOCTHIOY)
JFOJEN - OpraHu3alliil U TpakIiaH.

O0513aHHOCTH BO3MEIIICHUS BpEAa, MOTYEPKUBACT 3aKOHOIaTehb, BO3Jara-
€TCSl Ha IOPUIUYECKOE JIMLO WM TPAKIAaHUHA, KOTOPBIE BIaJACIOT HCTOYHUKOM
MOBBIIIEHHON OMacHOCTH Ha IMpaBe COOCTBEHHOCTH, IpaBe OIEPaTUBHOTO

! Cm.: Coserckoe rpaxaanckoe mpaso. . 2. M., 1961. C.398. Autumonos B.C. ['paxaaHcKas OTBETCTBEHHOCT
3a Bpell, MPUYUHEHHBIH HCTOYHIKOM MOBBIMIEHHOH omacHocTh. M. I'octopmsnat, 1952. C.100.



46

VIPABJICHUS WM XO3SHUCTBEHHOTO BEJCHUS, TUOO HA MHOM 3aKOHHOM OCHOBa-
HUU, HalIpUMEp, Ha TpaBe apeHibl, 0€3BO3ME3IHOTO MOJIb30BAHUS, TIO JOBEPEH-
HOCTH U T.II.

VY psina aBTOpOB CHpaBEeAJIMBO BO3HHMKAET BONPOC O TOM, KaK MOYKHO
MOJIb30BAThCSl M BJIAJIETh JACSATEIHLHOCTBIO Ha MpaBe COOCTBEHHOCTH U MHOM TH-
TYJIbHOM ITIpaBe.

Crnenyet cornacutbes U ¢ MHeHUEM O.A. KpacaBumkoBa, KOTOPBI OTMeE-
YaeT, YTO «BJIAJETh YKAa3aHHBIMHU, PABHO KaK U MHBIMH, «CBOWCTBAMHU BEILEH»
HEBO3MOXHO, HO JOMYyCTUMO O00JlaJaHue NpeIMEeTaMH MaTepuaibHOTO MHpA,
KOTOpPBIE HAJEJIEHbl COOTBETCTBYIOIIMMHU CBOMCTBAMH, B TOM YHCIIE MU TEMHU W3
HUX, KOTOPBIE B CHIIy CBOMX KOJIMYECTBEHHBIX U KAYECTBEHHBIX COCTOSHUM MO-
I'yT CO3/1aBaTh MOBBILIEHHYIO ONACHOCTH JJISI OKPYXAIOLIUX, T. €. ObITh UCTOY-
HUKAMH yKa3aHHO OITACHOCTH .

Jlpyras no3uuus B pelIeHUH BOIPOCa O CYITHOCTH MCTOYHUKA MOBBILIEH-
HOM OINAaCHOCTH NPEACTABIEHA TEMU LMBWIMCTAMHU, KOTOPBIE BBIJIBUTAIOT KOH-
LEMLIHI0 «IBUKYIINXCS BELIEH.

«ITox MCTOYHUKOM MOBBIIEHHON OMACHOCTH, - UIIyT JI. A. MaiijaHuk u
H. 10. Cepreesa, - cieayer NOHMMAaTh BEIIM, O0OpPYAOBaHHUE, HAXOJAIIUECS B
IpoLecce HKCIUTyaTallui U CO3AAI0UIME MPU 3TOM (T. €. B IPOLECCe IKCIUTyaTa-
L[M1) TOBBIIIEHHYIO OMACHOCTh ISl OKPYXAIOLUX, - HAPUMEpP: JABUKYLIUNCS
noes ], padoTaMINA CTAaHOK U BCAKUE JAPYIHE arperartbl, JeUCTBYIOLUE C MPHU-
MEHEHHEM MEXaHHUCCKUX, SEKTPHUCCKUX 1 APYTHX IBHTATENCH» .

BmecTte ¢ TeM, Ha Ham B3IUISA, aBTOPBI JOIYCKAIOT HEIMOCIEN0BATEIb-
HOCTb, KOTJla BCJEJ 3a NMPUBEICHHBIMM ITOJOKECHUSMU B KAa4eCTBE IPUMEPOB
WHBIX NCTOYHUKOB ITOBBIIIEHHON OMACHOCTH YKa3bIBAIOT HAa COJAEpKaHUE JTUKHX
JKUBOTHBIX, BO3BEICHUE CTPOCHHUM M COOPYKEHHMMU, MPOU3BOACTBO U XpPaHEHUE
B3PBIBYATHIX U JIETKOBOCIIAMEHSIOIINXCS BEIIECTB .

[Io cymecTBy OHM OCTaBIISIOT U3JI0KEHHYIO UMHU B OIPEIEICHUH TOYKY
3pEHHUsSI U NEPEXOIAT HA NMO3ULUHN KOHLIETIIHN «IEATEIBHOCTH.

ABTOpPBI BEYT peUb yKE€ HE O «Belax», a 00 UX COJAEp>KaHUH, BO3BEe-
HUH, NIPOU3BOJACTBE U XPAHEHMH, KOTOPHIE MOTYT U HE BBI3bIBATH NPUYMHEHUE
BpeAa. YXon 3TOT OOHapyXHMBAaeTCsi M B MOCIEAYIOIIUX PacCyXJIECHUAX
JI. A. Maiiganuka u H. 1O0. CepreeBoii, korna onu numyt: «Clenyer ydecTb,
YTO T€ WM MHBIE BEIU CaMU IO ce0e He SBIJISIFOTCS MCTOYHHUKOM ITOBBIIICHHON
OIACHOCTH, & TAKOBBIMH OHM CTAaHOBSTCS JIMIIb B IPOLIECCE UX HCIIOJIb30Ba-
HUS—TOr1a, KOT/1a OHM IYCKAalOTCS B AKCIUIyaTallMl0, KOTJla OHM HaXOMISTCS B
COCTOSIHUM JABUKEHHUS».

K koHuenuuu «IBMKYIIUXCS BEIICH» BecbMa OJIU3KH 10 CBOMM CYIIECT-
BEHHBIM YepTaM MPe/ICTaBICHUsS 00 HCTOYHUKE MOBBIIIEHHOW OMacHOCTH, KOTO-

' Kpacapunkos O.A. Bo3MeleHne Bpesia, MPHUMHEHHOTO HCTOYHHKOM MOBBIIICHHOM OMacHOCTH. M., 1966.
C.15-16.

? Maiinanmk JI.A., Cepreesa H.FO. MarepualbHast OTBETCTBEHHOCTD 33 MOBPEIXK/ICHHE 310poBbs. M., 1962. C.34.
* Tam sxke. C. 35-37.
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poie Bbickazan K. K. SIluukoB. ABTOpP OTHOCHUT K HUM KEJIE€3HbIE JOPOTH, TpaM-
Bau, (paOpUUHO-3aBOJICKHME MPEANPHUSATHS, TOPIOUNE MaTepUabl, TUKUX >KUBOT-
HBIX U T.I[.l Bwmecte ¢ Tem K. K. fAnukoBy nozgHee noaaepxkain uaeu KOHUCHIIHUU
«CBOWCTB Bewler U cuil npupoasi». [lo ero MHEHUIO, «IIEpEeUYrCICHHBIE TPaHC-
MOPTHBIE CPENICTBA, MPEANPUATHS, COOPYKEHUSA U T. J. SBIISIIOTCA UCTOYHUKOM
MOBBIIIEHHON OMACHOCTH JIUIIb B TOM CIIy4ae, KOrja IpOsBIISIOTCS 3aJI0KEHHbIE
B HUX OIacHble cBoiicTBa. [I0ATOMY MOpPOKHUI TOBapHBINA BaroH SIBJISETCS HC-
TOYHUKOM TOBBIIIEHHON OMacHOCTH MPU TOM YCIIOBUHU, €CIIU HAXOJUTCS B JBU-
KEHHH, B TO BpEMsI KaK MapoOBO3 MPEACTABISET ONACHOCTh, €CIU JaK€ OH He
JIBIDKETCS, & CTOMT IO ITapaMiy”.

Taxum 006pa3om, UCTOUHUKOM TOBBIIIEHHOW OMTACHOCTH SIBJISIETCS] HE BCE-
r7a IeSTEeIbHOCTh OPraHU3alfil U TpakJaH, CBOMCTBA BEILIEW WIIM CHIIBI TPUPO-
TTBI.

[To muenuo A. A. CoOuaka, «<MCTOYHUKH MOBBIIIEHHOW OMACHOCTHU - 3TO
CJIO’KHBIE MaTepUalibHbIe OOBEKTHI, MOBBIIICHHAS BPEIOHOCHOCTh KOTOPBIX MPO-
ABJISIETCS. B U3BECTHOM HE3aBUCUMOCTU MX CBOWCTB OT YEJIOBEKA, YTO BHI3HIBAECT
HETMOJKOHTPOJIbHOCTh €My B JIOCTaTOYHO MOJIHOM O0BEME camoro mpolecca
NEATENBHOCTHU, & 3TO, BO-MIEPBBIX, CO3/IA€T OMACHOCTh CIYYAaHHOTO MPUYUHECHUS
BpEIIa, U, BO-BTOPBIX, BIMACT HA 00BEM H XapaKTep ero IPHIHHEHUSD) .

Takoe omnpeneneHne UCTOYHUKA MOBBIIICHHON OMACHOCTHU MPEICTABISACT-
csi OoJiee MPUEMIIEMBIM HEXEIU MHBbIE MPOaHaATM3UPOBAHHBIE BBIIIE TOUKH 3pe-
HUSL.

CymiectByer enié oHa Touka 3peHusi, onu3kas k nosunuu A.A.CobOuaka,
aBTOP KOTOPOW MOHUMAET NOJ UCTOYHUKOM MOBBIIIEHHOW OMACHOCTH HNPEAMETHI
MAaTEPUAIBLHOTO MHUpPA, ONACHBIE CBOMCTBA KOTOPBIX HE MOAMAIOTCSA IMOJHOMY
KOHTPOITIO YeII0BEKa («TeOpHs 00beKTa») .

ITox KCTOYHMKOM MOBBIIIEHHON OMACHOCTH MOHUMAIOTCSI «TAKUE MATEPU-
anbHble OOBEKTHI, CBOMCTBA KOTOPBIX CO3JAIOT MOBBIIICHHYIO BPEIOHOCHOCTH
BCJICICTBHE HEIOJHOW MOJKOHTPOJIBHOCTH AEATENBHOCTU 4esioBeka. [loaTomy
ciiyyallHOEe MPUYMHEHHE Bpea MPHU UCIOIb30BaHUU 3TUX 00BbEKTOB Oosiee Bepo-
ATHO, Y€M IIPU JEATEIBbHOCTH, HE MPEACTABISIONIEN MOBBIIIEHHOW OIMACHOCTH
JUISL OKPYIKAIOIIAX) .

Hakonen, camblii, moxanyi, pacipoCTpaHEHHbIN B3TJIsA/, KaK Obl 00beI1-
HAIOIIAM BCE KOHUEMIMU, KOTOPBIM PacCMaTpUBAET HMCTOYHUK IOBBIIMIEHHON
OMACHOCTH KaK MPEAMETHI MATEPHUAIIBHOTO MUPA, AEATEIBHOCTh KOTOPBIX B IPO-
I1eCCe MX HCIIONb30BAHMUS HE TTOITACTCS TTOTHOMY KOHTPOIIIO YeoBeKa’.

' Coetckoe rpaxaanckoe npaso. T.2. M.: Focropmszart, C. 377.

? SInuxos K.K. ITpaBa, BO3HHKAIOIME B CBS3U C ITOTEPei 310poBbs. M.: Msnatenscro «Hayka», 1964. C.65.

3 CobGuak A.A. I'pakIaHCKO-IPaBOBASI OTBETCTBEHHOCTH 32 NPUYMHCHHE BPEIa ACHCTBHEM HCTOYHHMKA ITOBBI-
IIeHHOU omacHOCTH. ABTOpedepar KaHAuAaTcKoi quccepramuu. JI., 1964. C. 8.

* Kanmbikos 0.X. MMyIecTBeHHbIe TpaBa coBeTcKHX rpaxaan. Caparos, 1979. C. 118.

5 E.A.®neiimmn, Ykas.co. C.132; Cobuak A.A. O MOHATHH WCTOYHWKA TOBBHIIIEHHON OMACHOCTH B TPaKIaH-
ckoM nipage.// [IpaBoBenenue. 1964. Ne2. C.144-145.

% KpacaBunkos O.A. Bo3Melenue Bpea HCTOYHHKOM MOBBIIIEHHO# omacHocTH. M.: FOpumudeckas muTepary-
pa, 1966. C. 34; CoBerckoe rpaxnanckoe mpaBo. Y. 2. /Ilox pemakumeir B.T.Cmupnona, FO.K.Toncroro,
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Opnnako, Bo3pakasi MPOTHB JOBOJIOB BBHIIIEIIEPEUUCICHHBIX aBTOPOB, KO-
TOPBIC OTOXKJACCTBIISIOT UCTOYHHUK IMOBBIIIEHHONW OMACHOCTH C «IIPEAMETOM Ma-
TEPUATLHOTO MHUPay, BBIIBUTAIOT «TECOPUIO OOBEKTa», CIPABEIJIMBO 3aMETHUTh,
4TO caM Mo cebe 0OBEeKT (aBTOMOOUIIb, MEXAHU3M U T.I1.) HUKAKOW OMAacHOCTHU
HE MPEJCTABIISAIOT, €CJIM €T0 HE IKCIUTYaTUPOBATh.

[ToaToMy GoJiee 1eaecoo0pa3Hoi ¢ TOUKU 3pSHUS MPAKTUISCKOTO ITPUMe-
HEHUS MPEICTABIIICTCS TOYKA 3PCHUS JIOKTOpa IOPUIMYSCKUX HayK, mpodeccopa
A.IIL Cepreesa.

Ha Ham B3rIsi1, pa3inyusi MEK/y KOHICTIMAMU TCOPHH ACATCIBHOCTH H
00BbEKTa B 3HAYUTEIBLHON CTENIECHU CIIIAKHBAIOTCS TEM, YTO KaK CTOPOHHHKHU
«TEOPHH ACATEIBHOCTHY, TaK U MPUBEPKCHIIBI «TCOPUU O0BEKTA» «HE abCOIIIO-
TU3UPYIOT CBOM TIO3MIUH, a, HAIPOTHUB, CTAPAIOTCS CBSA3aTh «ACATCIBHOCTHY U
«OOBEKT» BOCITUHO.

[ToaTOMy, JOTMYHEE BCEro MPUCOSAMHHUTHCS B MHTEPECYIONIEM HAc BO-
poce K TOCTOJICTBYIOMIEMY B IUBIJIMCTHYECKON JUTEpAType MHEHHIO, HAan0O-
Jee SpKuM BeIpasutesemM kotoporo ssisercs A.Il. CepreeB, cuuTaroniuii, 4to
«IOTYCTUMO OTIPEEISITh UCTOUYHUK MOBBITIICHHOW OMACHOCTH M Yepe3 TOHSITHE
TSI TENBHOCTH, U Yepe3 MOHATHE O0BEKTa MPHU YCIOBHH, YTO B O0OMX CIydasx
yKa3aHHbBIE IIOHSTHS OyIyT HEPA3PHIBHO CBA3AHBI APYT C IPYTOM» .

Takum oOpa3zoM, O] UCTOYHUKOM MOBBIIIEHHON OMAaCHOCTH CIEAYET MO-
HUMATh UMEHHO 7 AOAPCICHUT 116 THIACO, TA6743PLIéé 046671 6 Imiair é
nH ErD&il 6, 61444 11 1 1apdo 13661601 adii ioa®l é60dl, 1io1dyrii
ARDIyI 66, 146110 é6ddil 11 &a Abaiacudl .

Bmecte ¢ Tem, GopMBI IESITEIBHOCTH JIOJEH, CBSI3aHHBIC C UCTOYHHKOM
MOBBIIIEHHON OMAaCHOCTHU, BeChbMa Pa3HOOOpa3HbL. 371eCh IEJIeCO00pa3Ho yKa-
3aTh Ha JCSATEIBHOCTH IO JKCIUTyaTalldd COOTBETCTBYIOIIMX MCTOYHHUKOB (HA-
pUMep, WCIOJIb30BAaHUE aBTOMAIIHMH, CTAHKOB, OOOPYJIOBAHUS M arperatoB U
T.J.), TPAHCIIOPTUPOBKE W XpaHEHHUIO (IIEPEBO3KAa W XPAHCHHWE B3PHIBYATBHIX U
JIETKOBOCTIJIAMEHSFOIIIMXCS BEIIECTB), CO3JaHUI0 (HampuMep, BhIpaOOTKa 3JIeK-
TPOIHEPTUU) U T. 1.

[ToaToMy, B psiie ciy4daeB MOl TAKUM UCTOYHUKOM MOYKET TOHUMAETCS U
A OMUTHOLE IRIIONF 64 610IdE Il gdido Jlalaallqb TIF
F7rDh AZIDA4 13U (T TaeiTioé sl épuad é710déy iaq iae
I AOIJTT T =307 Z#03

K umcity mepBoii KaTeropur UCTOYHUKOB CJIETYET OTHECTH TPAHCTIOPTHBIE
CPEJICTBA, PA3IMYHOTO POJIa MEXAaHU3MBI, B3PhIBUATHIC BEIIECTBA, CUILHOIACHCT-
Bytomue s71pl. OCHOBHYIO MacCy MCTOYHUKOB IOBBIIICHHOW OMAaCHOCTH COCTaB-
JSIOT pa3IMYHbIC TIPEAMETHI M CPEJICTBA MPOU3BOACTBA, MIPUHAJIC)KAIIINE Yallle

BCEro IOpuAnMveckuM JnnaM. Kak mokaspiBaeT aHajiu3 CyneOHON U apOuTpax-

A K.IOpuenxo. JI., 1982. C. 308-309; bensxoa A.M. 'paxknaHCKO-TIpaBOBasi OTBETCTBEHHOCTH 33 IPUYNHEHUE
Bpexa. M., 1986. C.110.

' Coerckoe rpaxnanckoe mpaso. U. 2. /ITox penakmmeii B.T.Cmuprosa, F0.K.Toncroro, A.K.FOpuenxo. JI.,
1982. C. 308-309;
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HOM MPaKTHKHU, MPEAMETHI MOTPEOICHUS, SABISIOMNECS UCTOYHUKOM IMOBBIIICH-
HOM OMacHOCTH (Takue Kak aBTOMOOWIIH ), IOCTATOYHO YacTO (PUTypPUPYIOT B CO-
OTBETCTBYIOIIMX IPAXKIAHCKO-ITPABOBBIX CIIOPAX.

K uucny BTOpoO# Kateropuu - CTpOUTENbHAS U MHAsl, MMOJ00HAs, CBSI3aH-
Hasi C PUCKOM JIEATEIbHOCTD, MOJIMAIAI0NIAs MO/ «HEBO3MOKHOCTh BCEOOBEM-
JIIOIIETO KOHTPOJISI HAJl HEM CO CTOPOHBI YETIOBEKAY.

ApPryMEHTOM B TOJIb3y MPABOMEPHOCTH TAKOrO B3TJIAAA, SIBISAETCA TOT
(bakT, 4TO JJISI TOTO MOJI ACSATEIHLHOCTHIO B TEOPUU U CYACOHOM MPaKTUKE TTOHU-
MaeTcsl Kak IIeJICHANpaBiIeHHOE (aKTUBHOE) MCMOJBb30BAHUE MPEIMETOB IMOBBI-
IIICHHOW OIAaCHOCTH, TaK U OObIYHOE (ITACCHBHOE) MX XPaHEHHE, KOTJa BPEIo-
HOCHBIE, OIMACHBIE CBOMCTBA MPEAMETOB MOTYT MPOSIBISITHCS CaMOIPOU3BOJIBHO
(Hanmpumep, paJMOaKTUBHOE H3IyYEHHE, MCIapeHUE HEKOTOPhIX XUMHUYECKUX
BEILIECTB, CAMOIIPOU3BOJILHOE JIBUKEHUE aBTOMAIIIUHBI U T. I1.), B COCTOSIHUH, HE
KOHTPOJIUPYEMOM €TI0 BIAJECIbLEM.

OTtcyTcTBUE XOTSI ObI OJTHOTO U3 MEPEYUCICHHBIX MPU3HAKOB JIUIIAET HAC
BO3MOXHOCTH YTBEpPKAaTh, YTO Mbl UMEEM JEJIO C UCTOYHUKOM IOBBIIICHHON
OMAaCHOCTH.

Brnanenen WCTOYHMKA MOBBIIMIEHHONM OMACHOCTH HE OTBEYAeT 3a BpEN,
MPUYUHEHHBIA 3TUM UCTOYHUKOM, €CIU JOKAXKET, YTO UCTOYHUK BBHIOBLT U3 €ro
oOnajganus B pe3yibTaTe NPOTUBOMPABHBIX AeHCTBUM npyrux nui (1. 2 ct. 1079
'K P®). B takux cinyyasix OTBETCTBEHHOCTbh HECYT JIMIla, IPOTUBOIPABHO 3a-
BJIQJICBIINE HMCTOYHUKOM. [Ipum Hanmumu BUHBI Biajeliblla MCTOYHHKA IOBBI-
IIEHHON OMAaCHOCTU B MPOTHUBOIPABHOM HM3BSITUU 3TOI0 UCTOYHHUKA U3 €ro o0Jia-
JaHWS OTBETCTBEHHOCTh MOKET ObITh BO3JIOKEHA KaK Ha BIajeiblia, TaK U Ha
JMLO, MPOTUBOIPABHO 3aBJIAJIEBIIEE HMCTOYHMKOM MOBBIIIEHHOW ONACHOCTH.
Biiagenbubl MCTOYHUKOB MOBBIIIEHHOW OMACHOCTH COJUJIAPHO HECYT OTBETCT-
BEHHOCTb 3a BpEJ, MPUUMHEHHBIA B pe3yJIbTaTe B3aUMOJIEUCTBUSA ITUX HUCTOY-
HUKOB (HampuMep, CTOJKHOBEHHUSI TPAHCIIOPTHBIX CPEICTB) TPETHUM JIUIAM.
Bpen, npuurHEHHBIN B pe3ybTaTe B3aUMOJICUCTBUS NCTOYHUKOB IMOBBIIICHHOW
OMACHOCTH WX BJIaJIeNIbIIaM, BO3MENIAETCs Ha 00muX ocHOBaHUAX (1. 3 cT. 1079
I'K P®), T.e. B 3aBUCUMOCTH OT CTEIIEHU BUHBI KaXK10TO U3 HUX.

Bpen moxet ObITh MPUYMHEH COBMECTHO HE TOJBKO B PE3yJIbTaTE B3au-
MOJEHCTBHSI MCTOYHUKOB IOBBIIIEHHOW OMAacHOCTH, HO M B JPYIHX CiIydasx,
Hanpumep MpU COBeplIeHUU npecTyrieHus. [1oJ COBMECTHBIM NPUYMHEHUEM
Bpe/ia MOHUMAIOTCS ICUCTBUS JIBYX UK OOJIee JIMI, HAXOIAIIHUECs B MPUUYUHHON
CBSI3M C HACTYNUBIIUM BpeAoM. Takue JInla OTBEYatoT Nepe] MOTEPIEBIINM CO-
JTUJapHO. JIWIIb 1O 3asBJIEHUIO MOTEPIEBIIETO U B €r0 MHTEpEcax CyJ BIpaBe
BO3JIOKUTH HA JIMI], COBMECTHO MIPUYMHUBIIUX BPEJl, OTBETCTBEHHOCTH B JIOMSX.

Jluto, BO3MeCTHUBILIEE BPEI, MPUUYUHEHHBIN APYTUM JHUIIOM (paOOTHHUKOM
MIPU UCIOJIHEHUU UM CITY>KE€OHBIX, IOJDKHOCTHBIX WJIM MHBIX TPYIOBBIX 00s3aH-
HOCTEH, JIUIIOM, YIPABJISIONIUM TPAHCIIOPTHBIM CPEICTBOM, U T.II.), UMEET Ipa-
BO 00paTHOro TpeboBaHUs (perpecca) K 3TOMY JIMIYy B pa3Mepe BbIIUIAYE€HHOTO
BO3MEILICHUS, €CJIM UHOW pa3Mep HE YCTAHOBIIEH 3akOHOM. [IpuunHurens Bpena,
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BO3MECTUBIIMIA COBMECTHO MPUYUHEHHBIA Bpel, BIpaBe TPEOOBATH C KaXKIOTO
U3 JpYrux NPUYUHUTENEH Bpena JOJII0 BBIIUIAYEHHOTO MOTEPIIEBIIEMY BO3ME-
LIEHUS B pa3Mepe, COOTBETCTBYIOIIEM CTEIEHH BUHBI 3TOTO MPUYUHUTENS Bpe-
na. [Ipy HEBO3MOKHOCTH ONPEAEIUTh CTEIIEHb BUHBI JOJIM [IPU3HAIOTCS PaBHbI-
Mu. Poccutickas ®deneparus, cyobekT PO win MyHUIMnaisHoe oOpa3oBaHue B
ClIyyae BO3MEILIEHUSI UMH BpeAa, IPUUMHEHHOTO JIOJKHOCTHBIM JIULIOM OPTraHOB
NO3HaHMUSI, IPEABAPUTEILHOIO CIEACTBUS, IPOKYPATyphl WIIA Cy/Ad, UMEIOT Ipa-
BO perpecca K 3TOMY JIMILY, €CJIIM €ro BHHA YCTAaHOBJIEHA IPUTOBOPOM CY[a,
BCTYIIMBIINM B 3aKOHHYIO cuiy. [IpaBo perpecca He BOZHUKAET Yy JIMII, BO3MEC-
TUBLIUX BpEJl, IPUUMHEHHBI HEIEeeCOCOOHBIMU MM HECOBEPIICHHOJETHUMHU
muamu (ct. 1073-1076 'K P®). O1u nuua He UMEIOT MpaBa perpecca K npuiu-
HUTEIIO BPEaa.

§ 5. Bo3menienue Bpeaa, NPUYUHEHHOT 0 KU3HU WIH 3I0POBbIO I'PAK-
JaHUHA

JKu3Hb U 310pOBBE YEIIOBEKA SIBJISIIOTCSA JTUYHBIMU HEUMYIIECTBEHHBIMU
OJlaramu, MPUHAJICKAINIUMUA €MY OT POXKIEHHUS. YMaJIeHHe 370pOBbs (IpUYH-
HEHUE Bpe/la OPraHu3My) CIIOCOOHO BBI3BATh Y UEJIOBEKA B MEPBYIO 04Yepeab Gu-
3UYE€CKHME W HPABCTBEHHBIC CTpaJlaHMsl, U HAJICKAIIUM CIIOCOOOM 3alllUuThl B
ATOM cllydae SIBJISIETCS KOMIEHCAIUsl MOPajIbHOTO Bpeja - Coco0 3allluThl Tpa-
AKIAHCKUX MPaB, KOTOPBIA OyJIeT pacCMOTpEeH HaMu Hibke. OHAKO NIPUYHMHEHUE
Bpe/a KU3HU U 3JI0POBbIO0 MOYKET BbI3BaTh TAKKE HETaTUBHbBIE UMYIIIECTBEHHbIE
MOCJIEACTBUS I CaMOT0 MOTEpHEBIIEro (B ciydyae NPUYMHEHUS Bpeaa 3/10po-
BbI0) JIMOO JUIsl TOTO KpyTra JIMil, B OTHOLIEHUH KOTOPBIX OH SIBJISUICS KOPMUJIb-
1eM (B cliyyae IpUUYMHEHUS Bpea KU3HU).

OTHomIeHUs, BOZHUKAIONINE MTPYU NPUYMHEHUU BPEAa KU3HU U 3JI0POBBIO,
PErYIUPYIOTCS PAIOM HOPMATHUBHBIX AKTOB, OCHOBHBIM M3 KOTOPBIX SIBJISIETCS
'K P®. Cnenyer ynomsinyTh Takke [IpaBuia Bo3memieHus paboTomaTensiMu
Bpela, NPUUYMHEHHOTO pabOTHHUKAM YyBEYbEM, MPO(eCcCHOHATBLHBIM 3a00IIe-
BaHUEM JINOO MHBIM MOBPEKICHUEM 3I0POBBSI, CBSI3aHHBIM C UCIIOJTHEHHEM UMU
TPYJIOBBIX 00SI3aHHOCTEH, YTBEpkKACHHBIC MocTaHOBIeHHEM BepxoBHoro Coae-
ta PO ot 24 nexabps 1992 rona, KoTopble TPUMEHSIOTCS B YaCTH, HE IPOTHBO-
pevamen ['K PO.

B pesynbraTe TpaBMbl, yBeubs, MpodeCcCHOHAIBHOIO 3a00JICBAHUS WU
WHOTO TIOBPEXICHUS 370POBbsl YOBITKA TPAKIaHWMHA MOTYT BBIPAXXaThCS B YT-
payeHHOM 3apaboTKe (0XO0Je) U JOMOJHUTEIBHBIX PAacXo/iaX, CBSI3aHHbBIX C Ta-
KUM TOBPEXKJICHUEM. 3aMETUM, UYTO Bpel, MPUUNHECHHBIA KU3HU WIH 3JI0POBHIO
TpaXJIaHWHA TPY UCTIOJIHEHUHU JOTOBOPHBIX 0053aTENIbCTB, a TAKXKE MPU UCTIOJI-
HEHUU O0S3aHHOCTEH BOEHHOUM CIIYXKOBI, CIIyKObl B MUJIUIIMU U JIPYTUX COOT-
BETCTBYIOIIMX 00A3aHHOCTEH Bo3Memaercs no npasuiam ['K PO 06 o6si3arensb-
CTBax W3 MPUYMHEHUS BpeAa, €CIU 3aKOHOM WJIHM JOTOBOPOM HE MPETyCMOTPEH
6onee BrICOKUI pazmep oTBeTcTBeHHOCTH (cT. 1084 'K PD).
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[Ipy npUyYMHEHUH TPaXTaHUHY YBEUbSl UM UHOM MOBPEXKIAECHUU €TO 370-
POBBSI BO3MEIICHUIO MOJUICKUT yTPAYSHHBIN MOTEPIIEBIINM 3apab0TOK (10X0),
KOTOPBIN OH MMEJI JIN0O ONpPE/IETIEHHO MOT UMETh, a TaKXKe TOTOJHUTEIHHO TI0-
HECEHHBIE PACXO/Ibl, BI3BAHHBIEC MOBPEXKIECHUEM 3[I0POBbS, B TOM YHCIIE PACXO0-
16l Ha JIeYEeHUE, JOMOIHUTENbHOE TUTaHue, MPUOOpEeTeHHEe JEKapCTB, MPOTE3HU-
pOBaHUE, MOCTOPOHHUN YXOJI, CAHATOPHO-KYPOPTHOE JIeUe€HUE, MPUOOPETEHUE
CHEIUAJIbHBIX TPAHCIIOPTHBIX CPEJCTB, MOATOTOBKY K Ipyrou mpodeccuu, eciu
YCTaHOBJICHO, YTO MOTEPIEBIINNA HYXKJIAETCS B ATUX BUJAX MOMOIIU U YX0Ja U
HE UMEET TpaBa Ha ux OecruiaTHoe nojydeHue. [Ipu onpeaeneHun yrpauyeHHOTO
3apaboTKa (10X0/1a) MEHCHs 10 MHBAJIMIHOCTH, Ha3HAYEHHAs MOTEPIICBIIEMY B
CBSI3U C YBEYHEM WJIM UHBIM MOBPEXKICHUEM 37I0POBbs, a PaBHO JAPYTrue MEHCHUH,
nmocoOusi U UHbIEC MOJ00HBIC BBHIILIATHI, HA3HAYCHHBIC KaK J10, TaK U TOCJIE MPU-
YUHEHUS BpeJa 370pOBbIO, HE MPUHUMAIOTCS BO BHUMAaHUE U HE BIEKYT YMEHb-
IIEHUs pa3Mepa BO3MEIICHUsl Bpela (HE 3aCUMTHIBAIOTCS B CUET BO3MEILICHUS
Bpena). B cuer Bo3MmeleHUs Bpeda HE 3aCUMTHIBACTCSl Takke 3apaboTok (10-
X0J1), TOJIy4aeMbIii TOTEPHEBIINM TOCe MOBpexAeHus 310poBbs (cT. 1085 T'K
P®).

Pa3zmep mnonnexamiero BO3MENIEHUIO YTPAYEHHOTO MOTEPHEBIIMM 3a-
paboTka (0X0/a) ompeesaeTcss B MPOLEHTaX K €ro CpeaHEMY MECIYHOMY 3a-
paboTKy (10X0AY) A0 yBEUbs WM MHOTO MOBPEKICSHHS 310POBBS JIMOO 10 yTpa-
Thl UM TPYAOCHOCOOHOCTH, COOTBETCTBYIOIIMX CTENEHU YTPaThl MOTEPHEBIIUM
po¢eCcCUOHAILHON TPYAOCTIOCOOHOCTH, a MIPU OTCYTCTBUM MPOQPECCUOHATBHON
TPYJIOCTIOCOOHOCTH - CTENEHW YTpaThl 00IIel TpymocrnocobHocTH. B cocTa
YTPAueHHOTr0 3apadoTKa (10X0/1a) MOTEPIEBIIETO BKIIOYAIOTCSA BCE BUABI OIIa-
Thl €ro TpyJa MO TPYIOBBIM M TPaXKIaHCKO-IPABOBBIM JI0roBopaM (moapsna,
MOPYYEHHUs, KOMHCCUU U T.I.) KaK [0 MECTY OCHOBHOW paOOThI, TaK U IO CO-
BMECTUTEJIBCTBY, OOJIaraeMble MOJOXOJHBIM HajioroMm. He yduMTHIBalOTCS BBI-
IJ1aThl €IMHOBPEMEHHOI'O XapaKTepa, B YACTHOCTH KOMIIEHCAIUs 32 HEUCIOJIb-
30BaHHBIN OTIYCK M BBIXOJIHOE TIOCOOME MPH YBOJIBHEHUU. 3a MEPUOJT BPEMEH-
HOM HETPYAOCIIOCOOHOCTH MU OTITyCKa MO0 OEPEMEHHOCTH U POJaM YUHTHIBACT-
csl BBITUTAY€HHOE Tocobue. JJoXoapl OT MpeAnpUHUMATENbCKOU AESITEIbHOCTH, a
TaK)ke aBTOPCKHUI TOHOpap BKIIIOYAIOTCS B COCTaB yTPAuE€HHOTO 3apaboTKa, mpu
ATOM J0XOJbl OT HPEANPUHUMATEIBCKON ESITENHbHOCTH BKIFOYATCS Ha OCHOBA-
HUU JTaHHBIX HAJIOTOBOW WMHCIEKIMU. Bce BUIBI 3apaboTka (10X0/1a) YUUTHIBA-
I0OTCSl B CyMMaX, HAUMCJIEHHBIX 10 ylepkaHus Hanoros (cT. 1086 'K PD).

CpenneMecsuHbIi 3apaboOTOK (JI0XO0J) MOTEPIEBIIETO MOACUYUTHIBACTCS
MyTeM JIeJIeHUs 0011ei CyMMBI ero 3apaboTka (J10X0/1a) 3a ABEHAIIATh MECAIICB
paboTHI, MIPEIICCTBOBABIINX MOBPEXKICHHUIO 3JI0pPOBbsI, Ha JBEHAAaTh. B ciy-
yae, Korja MOTEePIeBIINI KO BpEeMEHH NMPUYMHEHUS Bpella padoTal MeHee JBe-
HAJIIaTU MECSIIEB, CPETHEMECSYHBIN 3apa00TOK (JI0XO0M) MOACUYUTHIBACTCS IMY-
TeM JeJeHusl o0mel cyMMbl 3apaboTka (J10X0/a) 3a (pakThuuecku nmpopadboTaH-
HOE YHUCJIO MECSIIEB, MPEAINIECTBOBABIINX MOBPEKICHUIO 3I0POBbs, HA YHCIIO
ATUX MecsleB. He moaHOCThIO MpopaOoTaHHbIE MOTEPIEBIIMM MECSIBI 110 €Tr0
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KEJIAHUIO 3aMEHSIOTCS MPEIIIECTBYIONUMHU TMOJTHOCThIO MTPOPAOOTAHHBIMU Me-
csIllaMu JTM00 MCKITIOYAIOTCS M3 TI0JICUeTa MPU HEBO3MOXKHOCTH MX 3aMEHBI.

B cnyuae, xorna noreprneBmMii HA MOMEHT NMPUYMHEHHS Bpeaa He pado-
Taj, YIUTHIBAETCS IO €r0 >KEeJIAHUIO 3apadOTOK /10 YBOJbHEHUS JTUOO0 OOBIYHBIN
pa3Mep BO3HArpakJieHUs pabOTHHKA €ro KBaJu(UKAIMU B JAHHOW MECTHOCTH,
HO HE MEHee MSATUKPATHOTO YCTAaHOBJIECHHOTO 3aKOHOM MHHHMAJIbHOTO pa3Mepa
oriatel Tpyaa. Ecnu B 3apaboTke (10X07€) MOTepIeBIIero MPOM30IUIH A0 MpHU-
YHHEHHUSI MY MOBPEKICHUS 30POBbs YCTOWYUBBIC M3MEHEHUS, yIyUIIatOIne
€ro UMYILECTBEHHOE MOJIOkKEeHUE (TIOBBIIIEHA 3apa0O0THA 1J1aTa o 3aHUMaeMOoM
JOJKHOCTH, OH TepeBe/ieH Ha 0oyiee BHICOKOOIIAYMBAEMYIO PabOTy, MOCTYIHII
Ha pa0oTy MOCje OKOHYAHUSI YYEOHOTO YUPEKICHHS MO OYHOU gopme 00yue-
HUS U B APYTHX CIy4asX, KOTJa JoKa3aHa yCTOMYMBOCTh U3MEHEHUS WM BO3-
MO>XHOCTh M3MEHEHHUsl OIUIaThl TPyJAa MOTEPHEBLIETr0), MPHU ONPEIEICHUH €ro
CpeIHEMECSIYHOro 3apaboTKa (0X0Ja) YYHUTHIBAETCS TOJBKO 3apaboToK (J10-
XO/), KOTOPBIA OH MOJYYHJI WM JOJIKEH ObLI MOJYYHUTh MOCIE COOTBETCTBYIO-
IIET0 U3MEHEHHSI.

Ecnu motepneBmuyM B pe3ynbTaTe MOBPEKIACHHS 340POBbS SIBIAETCS He-
COBEPIIEHHOJICTHUIA, HE IOCTHUTIINN YEeThIpHAANATH JIeT (MaloJeTHUN) U HE
UMeronmMi 3apaboTka (10X0/a), JUI0, OTBETCTBEHHOE 3a MPUYMHEHHBIA BpE/,
00513aHO BO3MECTUThH PACXObl, BbI3BAaHHBIE MOBPEKIECHUEM 310p0oBbs. 1o moc-
THKEHUU MAJIOJICTHAM TOTEPIICBIIMM YETHIPHAAIATH JIET, a TakKKe B cllydae
NPUYUHEHHs] Bpella HEeCOBEPUICHHOJETHEMY B BO3pacTe OT UYETHIPHAALATH J0
BOCEMHA/ILIATH JIET, HE UMEIOIIEMY 3apaboTka (0X0/a), JUI0, OTBETCTBEHHOE
3a MPUYMHEHHBIA Bpef, 0053aHO BO3MECTHUTH MOTEPIEBUIEMY MOMHMO Pacxo-
JI0B, BBI3BAaHHBIX MOBPEKICHUEM 3/I0POBBS, TAK)KE BPE/, CBI3aHHBIN C yTpaTOu
WIA YMEHBUICHUEM €0 TPYJOCIOCOOHOCTH, UCXO/IS U3 MATUKPATHOTO YCTAaHOB-
JIEHHOTO 3aKOHOM MHHHMAJIBHOTO pa3Mepa oruiathl Tpyaa. Eciu ko BpeMeHu
MOBPEKJECHUSI €r0 370POBbSI HECOBEPIICHHOJIETHUN MMEN 3apaboToK, TO Bpe.
BO3MEIIAETCS UCXOJIS U3 pa3Mepa ATOro 3apaboTka, HO HE HIKE MSATUKPATHOTO
YCTaHOBJIEHHOTO 3aKOHOM MHUHHUMAJILHOTO pa3Mmepa oriatsl Tpyna. [locie nava-
Ja TPYIOBOM AESATENBbHOCTH HECOBEPIIECHHOJIETHUN, 30POBBI0O KOTOPOTO OBLI
paHee IMPUYMHEH BpEll, BIpaBe TpeOOBaTh YBEIMYCHHS pa3Mepa BO3MEIEHUS
Bpeaa UCXOs U3 MOJTy4aeMoro UM 3apaboTKa, HO He HUXKE pa3Mepa BO3Harpax-
JICHUS, YCTAaHOBJIICHHOTO MO0 3aHUMAaeMOUM UM JOJKHOCTU WM 3apaboTka paboT-
HUKa TOM ke KBamudukamuu no Mmecty ero padotsl (ct. 1087 I'K PD).

B cnydae cmepTu nmoTeprneBUIEro MpaBo Ha BO3MEIIEHHUE BpPe1a UMEET OIl-
penenenusbiil B 1. 1 cr. 1088 'K P® xpyr nuw, Ajist KOTOPBIX MOTEPIEBIINN SB-
JISUICSL KOPMUJIBIIEM, T.€. 3TO - JIMIA, JJIs1 KOTOPBIX 3apaboTOK (J10X0J) KOPMHIIb-
1A SIBJISJICS. OCHOBHBIM MCTOYHHUKOM CPEJCTB K CylllecTBOBaHHIO. K HUM OTHO-
CSTCHL:

1)  HeTpyaocmoCOOHBIE JIMIlA, COCTOSIBIIME HAa WXIAUBEHUH YMEPIIETrO
WJIM UMEBIIME KO JIHIO €r0 CMEPTH MPABO HA MOJYyYEHUE OT HETO COJEPIKAHMUS;

2)  peOeHOK yMepIlero, pOJAUBIIUKCS MOCIE €r0 CMEPTH;
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3)  OIWH U3 POTUTENEH, CYNPYT TUOO0 APYroi WIeH CeMbU HE3aBUCUMO
OT €r0 TPYIOCIOCOOHOCTH, KOTOPBII HEe pabOTaeT U 3aHAT yXOJIOM 32 HaXOJHB-
IIMMCS Ha WXKIUBEHUU YMEPILIETO €ro AeThbMHU, BHYKaMH, OpaThsiMU U CECTPaMH,
HE JJOCTUTTIIMMH YETHIPHAALATH JIET TUOO0 XOTS U JOCTUTIIUMHU YKa3aHHOTO BO3-
pacTa, HO IO 3aKJIFOUEHUI0 MEJULIUHCKUX OPraHOB HYXIAIOUIUMHUCS IO COCTOS-
HUIO 3/I0POBBSI B TOCTOPOHHEM YXOJIE;

4)  7nuua, COCTOSIBIIME Ha WXKJIWBEHUU YMEPIIETO U CTABIINE HETPYIO-
CIIOCOOHBIMM B TEUEHUE TISATH JIET MOCJE €r0 CMEPTH.

OpnuH u3 poauTteneu, cynpyr JIMOO JPYyrou 4jieH ceMbH, HE padoTarouii
W 3aHATBHIM YXOJIOM 3a JIEThbMH, BHYKaMH, OpaThsiMU U CECTPaMU YMEPIIEro U
CTaBIIMI HETPYAOCIOCOOHBIM B NEPHOJ] OCYLIECTBICHHS YyXOJa, COXpaHsEeT
MpaBO Ha BO3MEILIEHHUE BPe/a MOC/Ie OKOHYAHUS YyX0/1a 3a 3TUMHU JIUIIaMU.

3aKOH TO-pa3HOMY ONpEAeNsieT CPOK CYIIECTBOBAHMS IpaBa Ha IIO-
MEILEHHE Bpe/a B CBSI3U C MOTEpel KOPMUIIbIA ISl OTACIBbHBIX KaTerOpUU Ta-
kux qul. Bpen B coorBerctBum ¢ 1. 2 cT. 1088 'K P® BO3MemaeTcs:

1)  HECOBEpPILIEHHOJIETHUM - J0 JOCTH>KEHHsI BOCEMHA/ALATH JIET;

2) yYallUMCsl CTapille BOCEMHAJIATH JET - JO OKOHYaHUs y4ueObl B
y4eOHBIX YUPEKIEHUSIX MO OYHOUM dopme 00yueHus, HO He Oosee 4eM J0 JiBa-
JATH TPEX JIET;

3)  SKEHIMHAM cTapuie MATUIAECATH ISTH JIET U MY)XYMHAM cTapiie
HIECTUIECATH JIET - TO)KU3HEHHO;

4)  uHBaIUAaM - HA CPOK MHBAIHUIHOCTH;

5) OJIHOMY W3 pOAUTENEH, CyNmpyry Ju0o IpyroMy 4jeHy CEeMbH, 3a-
HATOMY YXOJIOM 3a HAaXOJMBIIMMMCS Ha VOXKIAMBEHUU YMEPIIETO €ro JAEThMU,
BHYKamu, OpaTbsIMU U CECTPAMH, - JI0 TOCTUKEHUS UMH YETHIPHALATH JIET JIU-
00 N3MEHEHUS COCTOSIHUS 3710POBbSI.

JluuaM, ¥MEOMKUM MPaBO HAa BO3MEILEHUE Bpella B CBSI3U CO CMEPTHIO
KOpMIIIbIIA, BpEI BO3MEMIAeTCsl B pa3Mepe TOW Joiu 3apaboTka (moxomna)
yMeplIero, onpeeseHHoro no npasuiaaMm ct. 1086 I'K PD, koTopyro oHu momny-
Yyaiy WM UMEIW MPaBO IMOJydaThb HAa CBOE COJAEpKaHHE NMpU e€ro xku3Hu. [lpu
ONpE/IEIEHUH BO3MEILICHHS BpE/la 3TUM JIMLAM B COCTaB JI0XO0JI0B YMEPILIEro Ha-
psAy ¢ 3apabOTKOM (JI0XOAOM) BKJIIOYAIOTCS MOJTy4YaeMble UM MPU KU3HH TECH-
cHsl, IOKU3HEHHOE COZepKaHue U Jpyrue mojoOHbIe BhIIIAThL. [Ipu aTOM neH-
CUH, Ha3HAYCHHBIE JIUIIAaM B CBS3U CO CMEPTHIO KOPMIIIBIIA, & PABHO JPYTUE BU-
16l TICHCHM, Ha3HaYEHHBIE KaK 0, TaK U MOCIe CMEPTH KOPMUJIbLIA, a TAKXKE 3a-
paboTOK (JIOXOM) U CTUMNEHAMS, MOJTydyaeMble STUMHU JUIIAMU, B CUET BO3MeEIIIE-
HUS UM BpEJa HE 3aCUUTHIBAIOTCS. YCTAHOBJIEHHBIA KaXKJIOMY U3 HMMEIOIIUX
IIpaBO Ha BO3MEILEHUE Bpe/ia B CBSI3U CO CMEPTHIO KOPMHIIbIIA pa3Mep BO3Me-
HIEHUS HE MOJUISKUT JalbHeHIlIeMy nepepacuery, KpoMe CIy4yaeB: POKICHUS
pebeHKa mociie CMEPTH KOPMUJIbIIA; HA3HAYCHUS! WJIU MPEKPAIIEHUS BBHITLIATHI
BO3MEIICHUS JIUIIaM, 3aHSATHIM yXOJIOM 3a JIeThbMH, BHYKaMH, OpaThsIMU U CECT-
pamu ymepuiero kopmuibia (1. 3 cr. 1089 I'K POD).
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Jluma, OTBETCTBEHHBIE 3a BpEJ, BBI3BAHHBIM CMEPTHIO TOTEPIIEBIIETO,
00s13aHBI BO3MECTUTHh HEOOXOIMMBIE pAcXO bl HA TIOTPEOEHUE JIUILY, TTOHECIIIEMY
3T pacxoabl. [locobue Ha morpedeHue, MOayuYeHHOE TpakIaHaMU, TTOHECITUMHU
9T pacxo/ibl, B CU€T BO3MEILIEHUS Bpela HE 3aCUNUTHIBACTCS.

3aKOHOM TMPEIYCMOTPEH s/l CIydaeB, KOTJla BOBMOXHO M3MEHEHHUE pa3-
Mmepa Bo3menienus Bpeaa (cr. 1090 I'K PD). Tak, ¢ TedeHrnemM BpeMeHHU MOCe/-
CTBHSI yBEUbsSl MOTYT YCHIIMBATh CBOE BIIHMSIHHE HA 3JI0pOBhE MmoTeprieBmero. [1o-
TOMY MOTEPIEBIINN, YACTUYHO YTPATUBIIUHN TPYIAOCIOCOOHOCTH, BIIPABE B JIFO-
0oe BpeMs MOTpeOOBaTh OT JIMIA, HA KOTOPOE BO3JI0XKEHA 0053aHHOCTH BO3MeE-
HICHUS BpPEa, COOTBETCTBYIOIIETO YBEIUYCHHS pa3Mepa BO3MEUICHHs, €CIIU
TPYAOCIIOCOOHOCTh TOTEPIIEBIIET0 B JajbHEHIIEM YMEHBIIUIACh B CBSI3U C
NPUYUHEHHBIM MOBPEKICHUEM 37I0POBBS MO CPABHEHHUIO C TOW, KOTOpas OcCTa-
Bajach y HETO K MOMEHTY MPUCYKIEHUS eMy Bo3MeleHus Bpena. Ho BozmMoxkHa
u oOpaTHasi CUTyalusi, ¥ TOTJa JUI0, Ha KOTOPOE BO3JIOKEHA 00S3aHHOCTH BO3-
MEMICHUs BpeJa, MPUUYMHEHHOTO 30POBBIO MOTEPIIEBIIETO, BIpPaBe MOTPEOO-
BaTh MPOIMOPLIHUOHATBHOTO YMEHBIIIEHHUS pa3Mepa BO3MEIICHUS, €CITU TPYAOCIIO-
COOHOCTH MOTEPIIEBIIETO BO3POCIIA M0 CPABHEHHUIO C TOM, KOTOpast Oblja y HEero
K MOMEHTY MPHUCY>KICHHS BO3MEIIEHUS Bpea.

M3MeHeHus] B UMYIIECTBEHHOM TMOJOKEHUU MOTEPIEBIIErO U MPUINHU-
TN Bpela TakKe MOTYT SIBUTHCS OCHOBAHHMEM JJIsi M3MEHEHHs pa3Mepa KOM-
neHcarnuu. [loTepreBmmii BrpaBe TpeOOBATh YBEIMUEHHUS pa3Mepa BO3MEIICHUS
Bpeia, €CIM UMYIIECTBEHHOE MOJI0KEHHE TpaKJaHIHA, Ha KOTOPOTO BO3JIOKEHA
00513aHHOCTh BO3MEILEHUS Bpena, yIydlIMIOCh, a pa3Mep BO3MELIECHUS ObLI
YMEHBIIIEH B CBSI3U C UMYIIECTBEHHBIM IMOJIOKEHUEM I'paKTaHUHA - TPUUUHUTE-
as Bpena. Cyn MOXeT 1Mo TpeOOBaHUIO TpakJaHUHA, MPUYMHMBILETO BpE,
YMEHBILIUTh pa3Mep BO3MEIIEHUS Bpeaa, €CIU €ro UMYIIECTBEHHOE MOJI0XKEHUE
B CBSI3M C WHBAJIMTHOCTHIO JIMOO MOCTHKEHUEM TEHCHOHHOTO BO3pacTa yXy/l-
IIMJIOCH TI0O CPABHEHHUIO C MOJIOKEHWEM Ha MOMEHT MPHUCYKICHUS BO3MEICHUS
Bpe/a, 3a UCKIIOYEHHEM CIIy4aeB, Koraa Bpea ObUT MPUYMHEH JACHUCTBUSIMU, CO-
BEPIICHHBIMU YMBIIIJICHHO.

CyMMBbI  BBIIIJIAYMBAEMOTO TpakJaHaM BO3MEIICHHS Bpela, NpUYH-
HEHHOTO >KM3HHM WJIH 3JI0POBBIO MOTEPMEBIIETO, MPHU MOBBIIEHUH CTOMMOCTU
KU3HU TIOJJIeKAT MHJEKCAIMM B YCTAHOBJIIEHHOM 3aKOHOM mopsnke. [Ipu mo-
BBIIICHUH B YCTAHOBJICHHOM 3aKOHOM TIOPSIKE MUHUMAIBHOTO pa3Mepa OTUIAThI
TpyAa CYMMBI BO3MEIICHHS yTPAYeHHOTO 3apaboTKa (10X0/1a), MHBIX TUIaTexXeH,
NPUCYKJICHHBIX B CBSI3U C TIOBPEXKJACHHUEM 3JI0POBBSI HIU CMEPTHIO TOTEPIICB-
[IETO, YBEIUYHMBAIOTCS  MPOMOPIHUOHAIBHO  IMOBBIMICHUIO YCTAaHOBICHHOTO
3aKOHOM MHHHMAaJIbHOTO pa3Mepa OIuIaThl TPy/a.

Bo3Mmernienne Bpena, BBI3BAHHOTO YMEHBIICHHEM TPYAOCIOCOOHOCTH WIIH
CMEPTHIO MOTEPIEBIIETO, MPOU3BOAUTCS €KEMECIYHbIMU IaTexkamu. [Ipu Ha-
JUYUW YBAXKHUTEIBHBIX MPHUUMH CYA C YyYETOM BO3MOXKHOCTEH MPUYUHUTEINS
Bpe/ia MOXKET M0 TpeOOBaHUIO TpakIaHWHA, UMEIOIIETO MPaBO Ha BO3MEIICHHE
Bpeia, IPUCYIUTh €My MPUUUTAIONINECS MIATEXKHU eTUHOBPEMEHHO, HO HE OoJee
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yeM 3a Tpu roaa. CyMMbl B BO3MEILIECHHUE AOMOJIHUTEIBHBIX PAcX0J0B MOTYT
OBITH TIPUCYKICHBI Ha Oyaylee BpeMs B Mpejesax CPOKOB, ONMpEesieMbIX Ha
OCHOBE 3aKJIIOUEHUSI MEJIUILIMHCKON 3KCIEPTHU3bI, a TaAKKE MPH HEOOXOTUMOCTHU
MpeIBapUTEIBHOM OIJIaThl CTOMMOCTH COOTBETCTBYIOUIUX YCIYT M UMYIIECTBA,
B TOM YHUCJI€ IPUOOPETEHHs MyTEeBKU, OIJIAThl MPOE3/a, OIUIAThl CHEIUaTbHBIX
TPAHCIIOPTHBIX CPEJICTB.

B cnydae cmepTu rpaxkjaaHuHa, OTBETCTBEHHOTO 3a NMPUUYMHEHHE BpEa,
00513aHHOCTh 1O BO3MEIICHUIO BpeJa MEePEXOAUT K €ro HacleHUKaM B Mpeje-
JaX CTOMMOCTH HACIIEJICTBEHHOTO MMYyIiecTBa. [Ipu peopranuzanuu opugande-
CKOT'0 JIMIIA, MPU3HAHHOTO B YCTAHOBIICHHOM IOPSJIKE OTBETCTBEHHBIM 32 BPE/I,
MPUYMHEHHBIH XU3HU WU 3J0POBHIO, 00S3aHHOCTH MO BHIMIJIATE COOTBETCT-
BYIOIIUX TUIaTEXKEH HeceT ero mpaBonpeeMHUK. K Hemy ke IpeabsBIsSIOTCS
TpeOoBaHUs O BO3MELICHUH Bpeaa. B ciayyae TUKBUIALMK IOPUAUYECKOIO JIMLA,
MPU3HAHHOTO B YCTAHOBJIEHHOM MOPSJIKE OTBETCTBEHHBIM 3a BpeEl, MPUUUHEH-
HBII KU3HU WU 3[I0POBBIO, COOTBETCTBYIOIIHUE TIJIATEkKHU JOJKHBI ObITH KanuTa-
JU3UPOBAHBI ISl BHIIUIATHI UX MOTEPIIEBIIEMY IO MpaBUiiaM, YCTaHOBJIECHHBIM
3aKOHOM WJIM UHBIMU IIpaBoBbIMU akTamu (cT. 1093 'K PD).

§ 6. Bo3memenue Bpena, NPUYMHEHHOI0 BCJIEJCTBHE HEJIOCTATKOB
TOBAapoOB, padoT WIH yCJayr

Bpen, npUYMHEHHBIN >KU3HU, 310pPOBBI0 WM MMYILECTBY Ipa’KJaHUHA
aM00 MMYLIECTBY HOPUAMYECKOrO JIMIA BCIEACTBHE KOHCTPYKTHBHBIX, PELEI-
TYpPHBIX WJIM MHBIX HEOCTATKOB TOBapa, pabOThl WM YCIYTH, a TaKXkKe BCIEICT-
BHE HEJOCTOBEPHOI MIIM HEJOCTaTOUYHOM MHpOopMaluu o ToBape (pabore, yciy-
re), MOMJIEKUT BO3MEIIEHUIO MPOJABLIOM WM U3rOTOBHUTENIEM TOBapa, JIMIIOM,
BBIMOJHUBIIUM pabOTy WM OKa3aBUIMM YCIYTY (MCIIOJHUTEIEM), HE3aBUCH-
MO OT UX BHHBI U OT TOI0, COCTOSJI IOTEPIEBIINI C HUMHU B JOTOBOPHBIX OTHO-
HIEHUAX WU HET.

OTu npaBuiia MPUMEHSIOTCS JIMIIb B CIy4Yasx MPUOOpeTeHus: ToBapa (BbI-
MOJIHEHUS PabOThI, OKa3aHUsl YCIYTH) B MOTPEOUTENBCKUX LENSAX, a HE JUIs UC-
MOJIL30BaHMS B MMPEANPUHUMATENBCKON esTeabHocTH (cT. 1095 'K PO).

JluuaMu, OTBETCTBEHHBIMHU 32 BpEJ, NMPUUYMHEHHBIA BCIEICTBHE HEIOC-
TaTKOB TOBapa, pabOThI I YCIIYTH, SIBJISIOTCA MPOAABEI] WM U3TOTOBUTEND TO-
Bapa (10 BIOOPY MOTEPIEBIIETO), UM UCTIOIHUTENb Pa0OThI UIIH YCIYTH.

[IponaBen WinM U3rOTOBUTENH TOBApa, UCIOJIHUTENb PAOOTHI WIH YCIYTH
OCBOOO’K/1a€TCsl OT OTBETCTBEHHOCTH B Cllydae, €ClIM JIOKaXKEeT, YTO BPe]l BOZHUK
BCJICJICTBUE HEMPEOJAOTUMON CUJIBI WM HApYUICHHUs MOTpeOUTeNeM YCTaHOB-
JICHHBIX MPaBUJI MOJIb30BAHUSL TOBAPOM, pe3yJbTaTaMU pabOThl, YCIYIH WU UX
XpaHEHUSI.

Takum 006pa3zom, OTCYTCTBHE BUHBI YKa3aHHBIX JIUI B IPUYMHEHUH Bpea
HE 0CBOOO0XK/Ia€T UX OT OTBETCTBEHHOCTH MEPE]] MOTEPIIEBILNM.

Bpen, npuuuHEeHHBIN BClIeICTBUE HEJAOCTATKOB TOBapa, pabOThI WU yC-
JYTH, TMOJUIEKUT BO3MEILEHHUIO, €CIM OH BO3HUK B TE€UEHUE YCTAHOBIIEHHBIX
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CPOKOB T'OJHOCTHU ToBapa (paboTbl, yCIYru), a €CIM CPOK FOJJHOCTU HE YCTaHOB-
JIeH, B T€YEHUE JECSTH JIET CO JIHS MIPOU3BOJCTBA TOBapa (paboThl, YCIYTH).

3a npeaenamMu 3THX CPOKOB Bpe/l MOAJIEKUT BO3MEIIEHUIO, €CIIN:

1) B HapymeHue TpeOOBaHUM 3aKOHA CPOK TOAHOCTH HE YCTAHOBJICH;

2)  1uuo, KOTOpoMy ObUI IPOJAAH TOBAp, JJIA KOTOPOro ObLIa BBINOJI-
HeHa paboTa UM KOTOpoMy OblIa OKa3zaHa yciayra, He ObUIO MPEAYIpPEKIEHO O
HEOOXOJIMMBIX JCHCTBUSAX IO MCTEYECHUH CPOKA T'OJHOCTH M BO3MOKHBIX IO-
CJIIEACTBUSAX IIPU HEBBIIIOJIHEHUH YKA3aHHBIX JEUCTBUM.

[lopsimoK YCTaHOBJIEHHSI CPOKOB T'OJTHOCTH PETJIAMEHTHUPOBAH B 3aKOHE
P® «O 3amure npaB norpeduTenei».

§ 7. KomneHncauusi MOpajibLHOI0 Bpeaa

[lon MopajJbHBIM BpeIOM TIPAKIAHCKOE 3aKOHOJATEIBCTBO MOHUMAET
(puzuveckue WM HPABCTBEHHbIE CTPaJaHMs, T.e. HeraTUBHbIE IMCUXUYe-
CKHe peaKkuMH YeJI0BeKa.

duznyeckue cTpagaHusi MOTYT BbIpaXaThCsl B opme Jr00bIX 00JIe3HEH-
HBIX WJIM HEMPUSTHBIX OIIYIIEHUH - 00JIb, 3y, dKKEHUE, TOIIHOTA, FOJIOBOKPY-
JKE€HUe, yaylibe u T.I. HpaBcTBeHHBbIE cTpajaHusi MOTYT BbIpaxaTbcsa B (popme
Pa3IUYHBIX TIEPEKUBAHUI - CTpaX, 00Ma, BO3MYIICHUE, CThI[, TOpe, YyBCTBO
yTpatbl, OECIMOMOIIHOCTH, OJMHOYECTBA, HEMOJHOLUEHHOCTH H T.II.

[IpaBo rpakaHMHa Ha BO3MELIEHHWE MOPAJIBHOrO BpeAa ObLIO ycCTa-
HoBJyieHO emie B 1990 r. 3akonom CCCP o nedatd v Apyrux cpeacTBax mMacco-
Bol nH(popManuu, 3ateM - OCHOBaMH Tpa)KJaHCKOro 3akoHojaTenbcTBa Corosa
CCP u pecnyOnuK, 1 3aT€M OHO YK€ MPHU3HABAIOCH B LIEJIOM PSAE POCCUMCKUX
3aKOHOB U MOA3aKOHHBIX akTOB (3akoH P® ot 27 nexadbps 1991 r. «O cpencrBax
MaccoBoil mHbopmanmny. 3akoH PD ot 7 despans 1992 r. «O 3amure npas mo-
Tpeburenen» u T.1.).

B Hacrosiiee Bpemsi OCHOBHBIM HOPMATHUBHBIM aKTOM, PETYIHPYIOUUM
OTHOIICHHMSI, BO3HUKAIOIINE B CBSA3M C MPUUYMHEHUEM MOPAJIIBHOTO Bpena, SBIIS-
ercs ['paxnanckuii kogexe PO.

[TpaBuia KoMIeHcaluu MOPAJIbHOTO Bpe/la YCTaHOBIEHBI B CT. 151, 152,
1099-1101 T'K P®. MopanbHbIii Bpel MOJJICKUT KOMIIEHCAI[UU, €CIU OH TpH-
YUHEH TpaXJaHUHY JCUCTBUSMHU, HApYHIAIOUIUMHU JIMYHbIE HEUMYILECT-
BEHHBIC TIpaBa rpakJaHuHA WJIU MOCATAIOMIUMH Ha MPUHAJICKANAE MY WHbIE
HeMaTepHualibHble Osiara. B npyrux ciydasx (T.e. Ipu NPUYMHEHUU Bpeaa Jei-
CTBUSIMH, HAPYIIAIOIMMH APYrUe Mpapa IpakIaHUHA) MOPAIBHBIN Bpes MO/I-
JCKUT KOMIICHCAIIMU TOJBKO B CIydasX, CHEUUATbHO MPETyCMOTPEHHBIX 3a-
KOHOM, - IPUMEPAMH TaKMX 3aKOHOB sBJst0TCA 3aK0H PD «O 3amuTe npas no-
Tpedurenei», GenepanbHeblii 3akoH 0T 24 HOAOPS 1996 1. «O6 ocHOBaxX TypHCT-
CKOM nesarenbHOCTH B Pocculickon denepanun».

Wtak, 1yisi BOBHUKHOBEHMSI IIpaBa Ha KOMIIEHCALMIO MOPAJbHOTO Bpela
HE00XO0JIMMO OJIHOBPEMEHHOE HAJIMYHUE CIIEAYIOLIUX YEThIPEX YCIOBUMA:
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1) MpeTepriecBaHle TPaXTaHUHOM MOPAJIbHOTO Bpena, T.e. pusn-
YECKHX WUJIM HPABCTBEHHBIX CTPAIAHUIM;

2) MPOTHBONIPaBHOE JeiicTBUEe (Oe3/eiCTBUE) MPUUUHHUTENS Bpena,
Hapyliarouee MpUHAJIeKAIIUEe TPaXKJaHUHY HEMMYILIECTBEHHbIE IIpaBa WIIU
nocsiraroliee Ha MpuHaJIeKalue eMy Ipyrue HemaTepralibHble OJara;

3) nOpuyWMHHAs CBS3b MEXJYy TMPOTHUBOINPABHBIM JehcTBHEM (0e3-
JEHCTBHEM) U MOPAJIbHBIM BPEIOM;

4)  BUHA IPUYUHUTEIS Bpena.

KomMrmeHcanust MopaabHOTO BpeJja BO3MOKHA TOJIBKO B OTHOUIEHUU IPaXK-
naHvHa. MopaibHBIM Bpej - 9TO (U3MYECKUue WM HPABCTBEHHBIE CTpajaHus,
T.€. KaTeropuu, NPUMEHHMbIE TOJIBKO K CYIIECTBY, 00JaJaronieMy MCUXUKOM.
KOpuauyeckoe ke JHIIO ABISIETCS UCKYCCTBEHHBIM OOpa30BaHUEM, HE CIOCOO-
HBIM HCTBITHIBATH AMOIIMU WJIM OIIYIIeHUs. Takum 00pa3oM, MOCKOJbKY IOpH-
JMYECKOE JIMII0 HE MOKET MpPeTepreBaTb MOPAJIbHBIA Bpell, Y HEr0 HE MOXET
BO3HUKHYTbH U NPaBa Ha KOMIIEHCALIUIO TAKOTO Bpeaa.

[Tox HemarepuaibHBIMU OaramMu (B TOM YHCII€ U MPaBaMu) MOHUMAIOTCS
JUIIEHHBIE UMYIIECTBEHHOTO COJiepKaHusl Ojiara, HEpa3phbIBHO CBSI3aHHBIE C UX
oOnajareneM - 4YeJIOBEKOM. DTH MpaBa u Oyara npoBosriamnieHsl B Konctutynmum
P® u nepeuncnensl B cT. 150 'K PO - xu3Hb ¥ 300pOBbE, JOCTOMHCTBO JIMYHO-
CTH, JTUYHAs HEMPUKOCHOBEHHOCTh, YECTh U JOOpOE MM, JIEJIOBasi pemyTalus,
HEMPUKOCHOBEHHOCTh YAaCTHOW JKM3HU, JIMUHAs U CEMEHHasl TailHa, IPaBO CBO-
0O0JTHOTO TEpEeBUKEHHUS, BEIOOpAa MecTa MPEOBIBAaHUSA U KUTEIbCTBA, MPABO HA
UM, TIPaBO aBTOPCTBA U APYTHE aHAJTOTUYHEIE TipaBa u Oiara. O0mue npu3sHaku
ATUX MpaB U OJIar - OHU HE UMEIOT MUMYILIECTBEHHOTO COJEpKaHusl, MpUHAJIe-
AT YEJIOBEKY OT POXKICHUS (Hampumep, 3I0pOBbE) UM B CHILY 3aKOHA (HaIpu-
Mep, IIpaBO aBTOPCTBA), HEOTUYKJAEMbl U HEMEPEIaBA€Mbl HHBIM CIIOCOOOM.

Cnenyer uMeTh B BUY, YTO NPUBEJACHHBIA MEpEUEHb HEMaTepPHUATbHBIX
OJiar - He MCUEPIbIBAIOIIUN, U IPUUYMHEHUE MOPAJIBLHOTO BpPEAa B CBSA3U C Hapy-
[ICHUEM JPYTUX HeMaTepUadbHbIX OJar TakyKe MOpOoXKAaeT MPaBo HAa KOMIIEHCA-
M0 MOpaiabHOTO Bpena. Kpome toro, B psfie ciiyyaeB OJHOBPEMEHHO Hapyllle-
HO MOXXET OBITh M UMYIIECTBEHHOE, U HEMMYIIECTBEHHOE MPABO. ITO MPOUCXO-
JUT, HAIPUMEP, B CIydasX 3a€PKKH BBIIUIATHI IEHCUU WJIM 3apa0O0THOM IJIaThl,
€CJIM 3T BBIIJIATHI SIBISIOTCS €IUHCTBEHHBIM HUCTOYHUKOM CPEJICTB CYIIECTBO-
BaHUA. DTHU TPaBOHAPYUICHUS JIMINAIOT YeOBEKa BO3MOXKHOCTH MpUOOpecTH
HEO0OXOUMBbIE TPOJYKTHl MUTAHUS, JEKAPCTBA, OIJIATUTh KUJIbE M BECTH JIOC-
TOMHBIA YesnoBeka oOpa3 *uU3HU. HecOMHEHHO, YTO Takue MpaBOHAPYIIECHUS
MPUYUHSIOT MOPAJIBHBIN Bpel (1yBCTBO T'0JIOJIa, UHBIE 00JIC3HCHHBIC OLTYIICHUS
B pe3ysIbTaTe HEHAJJIeKAIIEro MUTAHUS WJIM OTCYTCTBHS JIEKApPCTB, YYyBCTBO
00U/Ibl, HE3AIIUILIEHHOCTH, 0ECTIOMOIIIHOCTH, HENOJHOIIEHHOCTH U T.I1.).

B cootBerctBuu co ct. 1100 'K PO komneHcanusi MOpaJbLHOr0 Bpeaa
OCYIIECTBJISIETCS HE3ABUCHUMO OT BUHBI PUYUHUTEJIA Bpeaa B caydasx, Ko-
rjaa:



58

1) Bpen MNpPUYMHEH >KU3HU WIH 3J0pPOBBI0 TpakIaHWUHA JEATEIIb-
HOCTBIO, CO3JAIOIIECH MOBBIINIEHHYIO OMAaCHOCTh JJISI OKPYKAIOLIUX - HUCIOIb30-
BAHHEM TPAHCIIOPTHBIX CPEJCTB U MEXAHU3MOB, 3JIEKTPOIHEPTUU BBICOKOI'O Ha-
NPSKEHUs, aTOMHOW SHEPrUH, B3pPHIBYATHIX BEUIECTB, CHIIbHOJAECHCTBYIOLINUX
AJI0B U T.I., OCYLIECTBICHHUEM CTPOUTEIBbHOM M WHOW, CBA3AHHOM C HEIO, JEs-
TEILHOCTU U JIp.; TIPU ATOM OOSI3aHHOCTh KOMIIEHCAIIMU MOPAJIbHOTO U WHOTO
BpeJia BO3JIAraeTcsl Ha IOPUANIYECKOE JIUIO WIHM IPaKIaHUHA, KOTOPBIC BJIAJICIOT
HMCTOYHUKOM TIOBBIIIEHHONW OMAacHOCTH Ha IpaBe COOCTBEHHOCTH, XO3SMCTBEH-
HOTO BEJICHUS WM ONEPaTUBHOTO yMpaBJiCHUS JTUOO HA MHOM 3aKOHHOM OCHO-
BaHHUM (HA MpaBe apeH/Ibl, 0 JOBEPEHHOCTU HA MPaBO YINPABICHUS TPAHCIOPT-
HBIM CPEICTBOM U T.IL.);

2)  Bpen NPUYMHEH TPaKJaHUHY B PE3yJbTaTe €ro HE3aKOHHOTO OCYXK-
JICHUS, HE3aKOHHOTO TMPUBIICUYEHHUS] K YrOJOBHOW OTBETCTBEHHOCTH, He-
3aKOHHOTO NMPUMEHEHUS B KaU€CTBE MEPhI IPECEUCHUS 3aKITIOUCHHS IO/ CTPAKY
WM TIOAMUCKU O HEBBIE3/IC, HE3aKOHHOTO HAJIOKEHUS aJIMUHUCTPATUBHOTO
B3BICKAHUSI B BUJIE apecTa WM UCTIPABUTEIBHBIX paloT;

3)  Bpel NMPUYHUHEH PACHPOCTPAHEHUEM CBEACHUM, MOPOYALIUX YECTh,
JOCTOMHCTBO U JICJIOBYIO PEMYTAaIHIO.

3aKOHOM MOT'YT OBITh MPEAYCMOTPEHBI IPYTrUe€ OCHOBAHUS KOMIIEHCAIIUU
MOPaJILHOTO Bpe/a, HE3aBUCUMO OT BUHBI €10 MPUUUHHUTEISL.

3akoH (m. 1 ct. 1101 T'K P®) nmpegycmaTpuBaetr equHCTBEHHYIO GOpMY
KOMIIEHCAIlMU MOPaJIbHOTO Bpea - JEHEKHYIO, T.€. 3TO eIUHCTBEHHas ¢opma, B
KOTOPOM CYJ MOKET B3bICKaTh KOMIIEHCALIMIO C MpUYMHUTENS Bpeaa. OmpHako
ATO HE O3HAYAET, YTO MPUUYUHUTEIbL Bpe/la HE MOXKET TI0OPOBOJIBHO, HE JOXKH1a-
ACh IPEIbSIBICHUS UCKA, COBEPIIUTD JIEUCTBUS, HAMPABICHHBIE HA CIIIA)KUBAHUE
MEPEHECEHHBIX TMOTEPIEBIINM CTpajaHuil (yXoJ 3a MOTEpHEeBIIUM, OKa3a-
HUE¢ WHOW TTOMOIIH, TIepeava KaKkoro-JImbo uMyIecTna). Takoro poja 1eiCcTBUS
OyIyT YUYTEHbI CyJIOM IpHU OINPEIEICHUHU pa3Mepa KOMIICHCAIUHU, €CIIH MOTep-
MEBIINIA BCE-TaKW MPEIBSIBUT COOTBETCTBYIOIIMM HCK. CleAayeT 3aMeTUTh, UYTO
I00pOBOJIFHAS KOMIIEHCAIUSI MOPAJILHOTO Bpeaa OoTHeceHa cT. 61 YromoBHOTO
Kojiekca P® k unciry o0CTOATENbCTB, CMATYAIONINX HaKa3aHHUE.

Opaun u3 Hauboliee aKTyaJbHBIX BOMPOCOB, CBA3AHHBIX C KOMIICHCAIIUEH
MOpPaJIbHOTO Bpena, - 3TO onpeneneHue ee pasmepa. CornacHo cr. 151, 1099 IT'K
P®, paszmep komIieHcaMu onpeaenseTcss cyaoM. Takum oOpa3om, JI0 TeX Top,
MOKa CyJl He OMpPEIeNIUil ero, 3TOro pasMepa He CYIIECTBYET, OCKOIbKY 3aKOH
HE YCTAHOBWJI KaKOT0-JIMOO JEHEKHOTO SKBHUBAJICHTA «EAWHHUIIBI CTpaaHUN,
OCTaBHUB pPEIICHHUE BOMPOCA HA YCMOTPEHHUE Cy/a.

B 3akoHe yka3zaHbl HEKOTOpPHIC Kaue€CTBEHHBIE KPUTEPHUH, KOTOPHIC CYII
00s13aH MPU TOM yUUTHIBATH:

1)  xapakTep U CTENEHb HPABCTBEHHBIX WIH (PUBHUECKUX CTPATaHUMN;

2) CTENeHb BUHBI PUUUHUTEIS BpeJia B clydasix, KOrja BUHA SBJISET-
Csl OCHOBAHUEM OTBETCTBEHHOCTH 3a MMPUUMHEHHE BpPEa;
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3)  dakrtuueckue 0OCTOSATEILCTBA, MPU KOTOPHIX OBLI MPUYUHEH MO-
paJIbHBINA BpEI, U WHBIC, 3aCITY)KHUBAIOIINEC BHUMAHUS 00CTOSTEIILCTBA;

4)  wWHOUBUAYyaJIbHBIE OCOOCHHOCTH TIOTEPIICBINErO; TpeOOBaHUS pa-
3YMHOCTH ¥ CIIPaBEJIMBOCTH.

be3ycioBHO, 3TH KPUTEPUU MOTJIH OBbI TIOMOYB CYJy ONPEICISITh pa3Mep
KOMIICHCAIINH, eclii Obl ObLI 3a7]aH HEKHU CPEIHUI ypOBEHB, CBOETO POJa «OT-
IIpaBHAs TOYKa», MPUICPKUBASICH KOTOPOH CyJl MOT Obl, MPUMEHSS BBIIICYKa-
3aHHBIE KPHTEPUH, OMNPEICIATh OKOHYATEIbHBIN pa3Mep KOMIICHCAIIMA B KOH-
KPETHOM JIeTie.

XOTs TpH OmNpeNesieHHH pa3Mepa KOMIICHCAIIMH YYETY IOJICKUT Pl
KPUTEPHUEB, OJJHAKO TOHSITHO, YTO UX Y4eT OyJIeT UMETh HEKOTOPhIE OCOOCHHO-
CTH JUTSl TeX WM MHBIX BUIOB NpaBOHApyIIeHUH. Takue WHIUBHIYAIbHBIC OCO-
OCHHOCTH MOTEPIEBIIETO, KaK BO3PACT, MOJI, COCTOSTHUE 370POBbs (HAIpUMep,
JUTSL JKEHIWHBI - COCTOSHHE OCPEeMEHHOCTH), JOJDKHBI YYUTBIBATHCS BO BCEX
ciydasx. Bmecre ¢ Tem moanmexamue yd4ery (axTudueckue OOCTOSITENbCTBA
uMerT 0OoJiee CHWIBHYIO 3aBHCHUMOCTH OT BHUJA MpaBOHApymieHus. Tak, B CIy-
Jae MPUYMHCHUS BPEI 3/I0POBBIO JOJIKEH MPUHUMATHCS BO BHUMAaHUE XapaKTep
TEJICCHOTO TOBPEXKICHUS (HAIpHUMEp, MOBPEKIECHUE KPYITHOTO KPOBEHOCHOTO
cocyzia MOKET HE TOBJICYh CYNIECTBEHHBIX OOJIEBBIX OIIYIICHHM, T.€. Puznye-
CKUX CTpaJlaHui, 1 MOPAJbHBIN Bpea BBIPA3UTCS B OCHOBHOM B HPAaBCTBEHHBIX
CTpaJlaHUsX - CTPAXe MOTEPIEBIIETO 32 CBOIO JKU3HB).

[Ipu KoMIEeHcalMu MOPAJIBHOTO BpEIa, MPUIMHEHHOTO POJCTBEHHUKAM
CMEPTHIO TIOTEPIICBIIIET0, UMEET 3HAYCHHE, MPOU3OILIA JIM €T0 CMEPTh Ha HX
riia3ax; Mpu TPEIbSBICHUH TPEOOBAHHS O BO3MEIICHHH MOPAIBHOTO BpEna,
MPUYUHEHHOTO TTOPOYCHUEM YECTH, JOCTOMHCTBA I JIEJIOBOW PEIyTalllu, Cy-
IIECTBEHHOE 3HAYECHUE UMEET TO, HACKOJBKO MO30PAIIUNA XapaKTep HOCAT pac-
MIPOCTPaHEHHBIE CBEACHUS, MUPOTA UX PACHPOCTPAHEHUS, MOCIEICTBHS, KOTO-
pBIe OHO TOBJICKIIO (pacmaja CeMbH, YBOJIBHCHHE C paOOThI, HEM30paHUE HA BbI-
OOpHYIO TOJKHOCTh W T.II.); TIPU HapYIICHUH TPYIOBBIX MPaB B CBSI3U C HE3a-
KOHHBIM YBOJbHCHHEM HJIM HE3aKOHHBIM HAJIO)KCHHWEM IUCIHMILIMHAPHOTO B3bI-
CKaHUS 3aCJIy)KHBAIOIIMMHA BHUMaHUSI OOCTOATEIBCTBAMHE SIBIISTFOTCS TTPEIIISCT-
BYIOIIAsi TPYAOBAas permyTalysi paboTHUKA, HEOIaronpusTHBIC TIOCICACTBHS IS
€r0 CEMbH, BO3MOYXHOCTH TTOCIICIYIOIIETO TPYJ0YCTPOHCTBA.
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PA3JEJI 10. HACJIEACTBEHHOE IIPABO

I'maBa Ne 32. O0umue npyMHIMIIBI PeryJIupOBaHUS
HacJIeACTBEHHBIX OTHOIIEHU I

§ 1. CocTaB HAC/I€CTBEHHOr0 NMPABOOTHOLIEHUS M NMPUHIHUNbI HAa-
cJIeJICTBEHHOI 0 NpaBa

HacnenctBenHoe mpaBo TeCHEWIIUM 00pa3oM CBS3aHO C MPaBOM COOCT-
BEHHOCTH TpaxiaH. Benb, ¢ 0JJHOI CTOpOHBI, HACIEAOBAaHUE TTO3BOJIAECT peasu-
30BaTh MIPABOMOYHNE PACIIOPSKEHUS] CBOUM UMYIIECTBOM, a C APYTOH - SBIISICTCS
OJIHUM U3 OCHOBAaHHI BO3ZHHUKHOBEHHUS MTpaBa COOCTBEHHOCTH.

CeromHsiiHssl peaibHOCTh CBUACTEILCTBYET O TOM, UYTO BO3MOXKHOCTH
nepeaaTh 1Mo HacJIEeACTBY UMYIIECTBO M MOJYYUTh HACJIEACTBO BO MHOTOM IO-
3BOJISICT YEJIOBEKY yBEpEHHEe U CTaOuiIbHEe YyBCTBOBATh Ce€0sl B CUCTEME CO-
BPEMEHHBIX OOIIIECTBEHHBIX OTHOILICHUM.

HacnenctBenHoe npaBo, 0€3yClIOBHO, HY>KJIA€TCSl B COBEPIICHCTBOBAHUH.
[IpuyemM, MHOTOE€ MOTYT JaTh U3MEHEHHUS B KOCBEHHOM PETYJIMPOBAHUU HacCIe-
JIOBaHUs, B YACTHOCTU COBEPIICHCTBOBAHHE HAJIOTOBOM MOJUTUKH. Pemiast 3tu
npoOJieMbl, HEOOXOIMMO MPUHUMATh BO BHUMAHHE, YTO PA3BUTHUE HACJIEICTBEH-
HOTO TpaBa, CIPaBEUIMBOE HACIEICTBEHHOE PETyJIHPOBAHUE - OJIMH W3 apry-
MEHTOB B MOJIb3y MPeoOpa3z0oBaHus XO35UCTBEHHOI0 MexaHu3Ma. Beap denoBex
paboTaeT He TOJIbKO 1Jig cebs U o0IIecTBa, HO U CO3JIaHMs MPOYHON MaTepu-
anpbHOM 0a3wl OMU3KUX emy Jrojieid. Ctano ObITh, CAMO CYIIECTBOBAHHUE U JaJIhb-
Helllee pa3BUTHE UHCTUTYTA HACJIE0BaHUS TECHO CBSI3aHBI C CO3/IAaHUEM OIHO-
IO U3 MOIIHBIX MOOYIUTENbHBIX CTUMYJIOB K MPOU3BOAUTEIHLHOMY TPYAY.

HacnenctBenHoe mpaBo peryaupyeT NpaBOOTHOIIEHUS, BO3HUKAIOIINE 110
MOBOJY HACJIE/ICTBA.

[ToaTOMy OJHOW M3 BAXXKHEWILINX KAaTETOPUM HACIIEICTBEHHOTO IpaBa SB-
JSI€TCSl HACIECTBEHHOE UMYIIECTBO (HACIEICTBO, HACIEACTBEHHAs Macca), MO
KOTOPOW MOHHUMAETCS COBOKYITHOCTh MMYIIECTBEHHBIX IpaB U O0sS3aHHOCTEU
HacJIeqoAaTeNs], MEePEeXONdlllnX K HacleAHUKaM B YCTAHOBJIEHHOM 3aKOHOM
nopske. [IpaBa cocTaBisSIOT aKTUB HACJIENICTBA, O0SI3aHHOCTH - €T0 MACCHB.

Cpenn MMYIIECTBEHHBIX IpaB, MNEPEXOAIINX IO HACIEICTBY, CIEAYET,
MIPEX/Ie BCEro, Ha3BaTh MPaBO COOCTBEHHOCTH Ha MPEAMETHI 00MX0/a, TUYHOTO
notpedyieHusi, ya100CTBa U JOMAIIHEro MOJACOOHOTO XO3SMCTBA, KHIION JIOM, a
TaKXe TPYJOBbIe cOepekeHUs (BKJIaAbl B KPSAUTHBIX OpraHu3aiusax). bankos-
CKHME BKJIaAbl 10 NpuHATHS OCHOB I'paKIaHCKOTO 3aKOoHojatenbcTBa 1991 roga
galie BCEro HacjleJI0BAINCH B 0coO0M mopsiake. CyTh €ro 3aKialo4aeTcsl B TOM,
YTO MPU HAJUYUHU CICIHAIBHOTO 3aBEHIATEILHOTO pacropsikeHus 0aHKY O BbI-
Jade BKJIAAy B CIydyae CMEPTH OIpeeICHHOMY JIMIY WJIM TOCYJapCTBY OH HE
BXOJHWJI B COCTAaB HACIEJICTBEHHOTO MMYIIECTBA. JTOT OCOOBIA MOPSAIOK OBLI
ormeueH 1.4 cr. 153 OcHOB, cOrjlacHO KOTOPOMY BKJIAJbl IpakaH B OaHKax
JOJDKHBI ObUTM HacjieoBaTh Mo o0muM npasuiamM. OQHAKO B MOCTaHOBJICHUU
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BepxoBHoro cosera ot 3 mapta 1993 r. (11.9) 6bUIO yCTAHOBIICHO, YTO 1.4 CT.
153 OcHOB rpaxaaHCKOIro 3aKOHOAATEIbCTBA Ha TeppuTopuu PD He mpuMeHsi-
€TCs1 110 OTHOIIICHHIO K BKJIajaM rpaxaan B CoeperarenbHoMm Oanke PD.

[lepexomar mo HaAcCIEACTBY M MMYLIECTBEHHBIE IPaBa, BBITCKAIOIIHNE W3
Pa3IUYHbBIX JOTOBOPOB, MPABO TPEOOBAHUSI BO3MEIICHUS Bpea, MPUINHEHHOMY
MMYIIIECTBY HACIEI0AaTEIs U JIp.

OcHOBHYIO TpyIHIy 00sI3aHHOCTEH TEepeXosIIuX IO HacleaCTBY, 00pa-
3YIOT JICHEKHbIC WM WHBIC Noaru. OJHAKO HACIEIHUK, MPUHSBIIUN HACIEICT-
BO, HECET OrpaHWYEHHYIO OTBETCTBEHHOCTh IO JIOJITaM HacleaodaTes:
OH OTBEYAeT JIMIIL B Mpejenax ACHCTBUTEIHHOM CTOMMOCTH MEpEeHIeIIero K
HEMY UMYIIIECTBA HaclienoaTess (HacleacTBa), HO HE CBOMM JIMYHBIM UMYIIE-
CTBOM.

CocTtaB HacneICTBEHHOTO MPABOOTHOIIECHUSI 00pa3yloT T€ JIEMEHTHI, U3
KOTOPBIX ATO IPABOOTHOIIIEHHE CKJIabIBaeTCsl. K HUM OTHOCATCS €ro CyOBEeKThlI,
coJiep>KaHue U mpeaMeT (0OBEKT).

K cyObexkTtaM HaciaeCTBEHHOTO MPABOOTHOIIEHUS OTHOCSTCS, MPEXK]IE
BCEr0, HACIEIHUKH, IPU3BaHHbIE K HaciegoBaHuto. CaMm Haciegonaresb cyon-
€KTOM HAacCJIeJICTBEHHOTO MPaBOOTHOIICHUSI HE SBJISIETCS, MOCKOJIbKY €ro HET B
KUBBIX. HacienoBath MOXKET JI000# CyOBEKT IpakAaHCKOTO IpaBa: Tpaxkaa-
HUH, IOPUIUYECKOE JIUI0, TOCYAAapCTBO U MyHULIMIIAIbHOE 00pa3oBaHue. I'pax-
JaHE U TOCYJAapCTBO MOTYT OBITh HACJIEJHUKAMH, KakK MO 3aKOHY, TaK U IO 3a-
Bemannio. [IprdyemM BO3MOKHOCTh TpakJaHWHA HACIEJ0BAaThb HUKOUM 00pa3zom
HE 3aBUCUT OT oObema ero JeecnocoOHocTH. FOpuanueckue jiuiia MOTYT Bbl-
CTyHnaTh B KaUe€CTBE HACJEIHUKOB TOJHKO B TOM CIlly4ae, €ClIM B MX IMOJb3Y CO-
CTaBJICHO 3aBelIaHuE. B MOMEHT cMepTH MpeKpaTuiach €ro mpaBoCIOCOOHOCTS,
a BMECTE C HEI0 M BO3MOXHOCTh OBITh CyOBEKTOM B KaKOM-JTHOO KOHKPETHOM
MPaBOOTHOILICHHH.

Mexnay TeM, OT CyOBEKTOB HACIECTBEHHOTO MPABOOTHOIICHUS CIEIyeT
OTIUYATh CyOBEKTOB HACIEICTBEHHOTO MPABONPEEMCTBA, KOTOPHIMH SIBISIOTCS
Y Hacle0AaTeNb U HACIEAHUKH.

Hacnegonmarens - auno, mocie CMEpTU KOTOPOrO HACTYNAeT HaCJEACT-
BEHHOE TpaBornpeeMcTBO. HacnenonartensamMu MOryT ObITb POCCHMCKHE M HHO-
CTpaHHbIE TpaXKIaHe, a TakkKe Jinla 0e3 IrpakJaHCTBa, MPOKUBAIOLIME HA Tep-
puTOpUM Halel cTpaHbl. FOpuanyeckue auia He MOTYT OCTaBJISATh HACJIEICTRA:
MIPU UX MPEKpAIICHUU (PeopraHu3aIlii) UMYIIECTBO MEPEXOAUT K APYTUM JIU-
11aM B YCTAHOBJICHHOM 3akoHOM nopsiake (c¢1.58 'K P®D), a npu ux 1ukBUIaIUA
npaBornpeeMcTBa He Bo3HUKAET (1. 1 ¢T.61 'K PD).

B rpaxpanckux kojaekcax OOJBITMHCTBA TOCYJAPCTB OJIMIKHETO 3apyode-
Kbsl KPYT JIMI[, KOTOPbIE MOTYT OBITh HACJEIHUKAMHU OMpPEACNIIeTCS €IUHO000-
paszHo:

[Ipu HacienoBaHUU MO 3aKOHY - TpakJaHe, HAXOISUIUECS B KUBBIX K
MOMEHTY CMEPTH HaclieIoJaTeNsl, a TaKXKe JIeTH, 3a4aThle MPU ero *KU3HU U PO-
JUBILIKECS TIOCJIE €70 CMEPTH;
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[Ipu HacienoBaHUM MO 3aBEIIAHUIO - JIOOBIE JIUIA, HAXOIUBIINECS B JKHU-
BBIX K MOMEHTY CMEPTH HacleloAaTelis, a TaK)Ke 3a4aThle IPHU €0 KU3HHU U PO-
JUBIIIHECS TIOCIIEe €0 CMEPTH.

YroObl HAMITYUYIIMM 00pa3oM 3alIUTUTh UHTEPEChl YYACTHHUKOB HacCell-
CTBEHHBIX OTHOIIECHMH, 3aKOHOAATEIHCTBO BKJIIOYAET HOPMBI O JUIICHUH He-
JOCTOMHBIX TpaXKJaH MpaBa HACJIeI0BaTh.

B cBoem pa3BuTHHM HACJIEICTBEHHOE NPABOOTHOIICHHE MPOXOJUT JBa
JTana.

[lepBbIii 3Tanm HAUMHAETCS C MOMEHTA OTKPBITHSI HACJIEACTBA, TO €CTh C
MOMEHTAa CMEPTH HacJIeloJaTeNs, KOTJa HacJeAHUK (HACJICIHUKH) MpU3bIBa-
€TCsl K HaCJIeI0BaHHUIO.

B TOT MOMEHT Ha CTOpPOHE HAaCleHUKA, MPU3BAHHOTO K HACJIEI0BaHUIO,
BO3HUKAET MPaBoO Ha MpUHATUE HacieacTBa. CopepxaHue 3TOro npaBa CBOJUTCS
K TIPEI0CTABJICHHON HACIEIHUKY BO3MOXXHOCTH MPUHAThH HACIEICTBO WM OTKa-
3aThCsl OT HET0. DTOMY MpaBy MPOTHUBOCTOUT, C OJHON CTOPOHBI, 003aHHOCTH
BCSIKOTO M Ka)J0r0 HE MPENATCTBOBATh HACIEIHUKY B CBOOOJTHOM OCYIIECTB-
JICHUU €ro MpaBa, a ¢ APYrou - 00s3aHHOCTh COOTBETCTBYIOIIMUX JIUI] U OPTraHOB
OKa3aTh HacCJIEAHUKY HEOOXOJIMMOE COJEUCTBUE B OCYUIECTBIEHUU 3TOrO Ipa-
Ba.

[lepBblii 3Tam pa3BUTHUS HACIEACTBEHHOTO MPABOOTHOIICHUS [IJis Ha-
CJIe/IHMKA, MPU3BAHHOTO K HACJIEJOBAHHUIO, 3aBEpPIIAETCA B TOT MOMEHT, KOTrJa
MpaBO Ha MPUHSATHE HACJIEACTBA TaK WJIM MHAUE pEeaIU3yeTcs, TO €CTh KOrja Ha-
CJIEIHUK JIMOO MPUHUMAET HACJEACTBO, JUOO HE MPUHUMAET €ro, TO €CTh TEM
WJIM MHBIM CITOCOOOM OTKa3bIBAETCS OT HETO.

Ecnu HacnenHUK TPUHUMAET HACIENICTBO, TO /ISl HACIEAHUKA HACTYIMAET
BTOPOM 3Tall B pa3BUTUHU HACIEICTBEHHOTO MPABOOTHOIIEHUS, KOTOPBIM JUIUTCS
70 TeX TOop, MoKa He OyJeT ompeseeHa cynb0a HAacIeJCTBEHHOTO MMYIIECTBA
(HampuMep, MyTeM paszelia ero MEXIy HacleIHUKaMH), HE MPOU30UIeT
odopMIIeHIE HACJIEICTBEHHBIX MPaB U T. .

B pesynbpTaTe mpUHATHS HACIEACTBA y HACIIEIHWKA BO3HUKAET MPABO Ha
HACJIEICTBO, KOTOPOE B 3aBUCUMOCTH OT TOTO, YTO BXOJIUT B COCTaB HACIEJCTBA,
B CBOIO OUY€pe/lb, pacnajiaeTcsl Ha psi paB (IPaBOMOYMI).

K mpuniunam HaciaeACTBEHHOTO MpaBa KaK OJHOTO U3 OTHOCHUTEIBHO Ca-
MOCTOSATENbHBIX MOJAPA3ACICHUN OTPaciIM TPaXJAAHCKOTO IMpaBa U 3aKOHOJA-
TEIHCTBA MOT'YT OBITh OTHECEHBI: MPUHITUIT YHUBEPCATLHOCTH HACIICICTBEHHOTO
MPaBOINPEEMCTBA; MPUHIIMI CBOOO/BI 3aBEIIaHUs; MPUHITUIT 00eCIIeYeH s TpaB
Y MHTEPECOB HEOOXOIUMBIX HACJICTHUKOB; MPUHIIUI Y4eTa HE TOJIBKO JICHCTBU-
TEJTBLHOW, HO W TIPEAIOoJIaraeMoi BOJIM HACJE0AaTelsl; MPUHIIUI CBOOOIbI BBI-
0opa y HACJIEIHUKOB, MIPU3BAHHBIX K HACJIEJOBAHUIO; MPUHITUI OXPaHbI OCHOB
MPaBOMOPSIIKA U HPABCTBEHHOCTH, MHTEPECOB HACJEeN0JIaTelisl, HACIEIHUKOB,
WHBIX (U3MYECKUX U IOPUAMYECKUX JIMI[ B OTHOIICHUSX IO HACIEAOBaHUIO;
MPUHIIMIT OXPaHbl CAMOTO HACJIEACTBA OT YbMX OBl TO HU OBLJIO MPOTUBOIPAB-
HBIX WA 0€3HPABCTBEHHBIX MOCATATEIbCTB.
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l. IIpyHUMI YHUBEPCAJbHOCTH HACJEJICTBEHHOI0 MPAaBONpPeeMCTBA
O3HAYaeT, YTO MEXy BOJICH HacieaoaaTes, HalpaBICHHOW Ha TO, YTOOBI Ha-
CJIEJICTBO MEPEILIO UMEHHO K T€M, K KOMY OHO NEPEUAET, U BOJICH HACIICIHUKA,
KOTOPBI MPUHUMAET HACJIEACTBO, HE JOKHO ObITh HUKAKUX TTOCPEICTBYIOIINX
3BEHBEB, KPOME CIIYYaAEB, IPSAMO IIPEYCMOTPEHHBIX 3aKOHOM.

2. IllpuHuun ¢cBo0OAbI 3aBEIAHUS SIBJISIETCA KOHKPETHBIM BBIPAXKEHUEM
TaKUX MOPUCYIIUX TPAXJAHCKOMY IpaBy MPHUHIIMIIOB, KaK IMPHUHIUIT JO3BOJIU-
TEJIbHOW HANpaBJIEHHOCTH W MOPUHUUN JUCHO3UTUBHOCTH TPAKIaHCKO-
MPaBoOBOro perynupoBanus. OH 03HA4YaeT, YTO HACIEAOAATEIb MOXKET Paclops-
IUTHCS HA Cly4yail CMEpTH CBOMM HACJIEIACTBOM MO CBOEMY YCMOTPEHHIO, a MO-
JKET U BOBCE HE pacropsauTbcs M. OH MOXKET OCTaBUTh HACIEICTBO JTHOOOMY
CyOBEKTy Tpa)KIaHCKOTO IpaBa, MO CBOEMY YCMOTPEHHUIO PACHpEae/IUTh Ha-
CIEACTBO MEXIY HACIEIHUKAMU, JUIINTH HACIEICTBA BCEX WJIM YaCTh HACIE[I-
HUKOB, O(pOPMUTH 0COOBIE 3aBellaTeNbHble pacnopsikeHus. [Ipunuun cBoOoab!
3aBEIIAHUSI O3HAYAET, YTO BOJIA HACIEAOAATENS NMPU COCTABIICHUU 3aBEIIAHUS,
€ro MOoCJIeAYIIIell OTMEHE WM H3MEHEHUU JOJKHAa (POpMHUpPOBATHCS COBEp-
IIIEHHO CBOOOHO, HUKTO HE JOJDKEH HU MPSAMO, HM KOCBEHHO «IaBUTh)» Ha HETO,
MOJIb3YSICh OECTIOMOIIHBIM COCTOSIHUEM HaclenoAaTesl, MAaHTaXUPysl €ro, yr-
pokasi MpUYMHEHUEM Bpe/ia €My CAaMOMY HJIH €ro OJIM3KUM, | T.J.

3. lIpuHuun odecnevyeHusi MPaB U UHTEPECOB HEOOXOAUMBIX HACJIEd-
HUKOB. Haciiegogareinb He MOXKET HU MPSIMO, HAU KOCBEHHO JIMIIUTH B 3aBEIlla-
HUM HEOOXOIUMBIX HACIECIHUKOB MPUYUTAIOIIEHCS UM 00sI3aTeIbHOM 10U, KO-
Topas 3a HUMH OpoHupyeTcs. Jlojisi 3Ta COCTaBIAET OMPEACICHHYIO YacTh 3a-
KOHHOMW JIOJIW, KOTOpas MPUYHTaNIach Obl HEOOXOJIUMOMY HACJAEAHUKY TPH Ha-
CJICJIOBAHUU TI0 3aKOHY, €CJIH OBbI €ro MpaBa B 3aBEIIAaHUU HE OBUIM YIIEMJICHEI.
Kpyr Takux HaclieJTHUKOB COKpAIIA€TCs, J1a U pa3Mep TOM 0, KOTOpas 3a HU-
MU OpOHUPYETCS, yMEHbBIIIACTCS.

4. IlpuHIUN y4YeTa He TOJbKO JAeCTBUTENbHON, HO U Mpeanoaarae-
MOM BOJIM HacCJIe101aTeJIs.

JlercTBUE ATOrO MPUHIIMIIA BBIPAYKAETCS, MPEKIE BCETO - B TOM, KaK OIl-
pellesieH KPYr HACJIEIHUKOB I10 3aKOHY. Eciin HaciienoaaTeslb HE OCTaBUJI 3aBe-
IaHUs WIK OHO MPU3HAHO HEACHCTBUTEIIBHBIM, WM YacTh UMYLIECTBA HE 3a-
BEIIaHA, TO K HACJIEIOBAaHUIO NMPU3BIBAIOTCS HACIEIHUKH MO 3aKOHY. B Hacien-
CTBEHHOM MpPaBE KPYT HACIEIHUKOB MO 3aKOHY OMNpPEJEJICH UCXOAS U3 MPEIIo-
JIO’KEHMS, YTO €CJIM ObI HACJIEA0/1aTelIb CaM PACIIOPSIUIICS CBOMM HACIIECTBOM,
TO OH OCTaBWJI OBl €r0 KOMY-TO U3 T€X, KTO OTHECEH K HACJEIHUKAM IO 3aKOHY.

5. IIpyuHUMOBI A03BOJUTEIbHON HANPABJIEHHOCTH W JTUCIO3MTHBHO-
CTH JICHCTBYIOT B HACIEJICTBEHHOM IPABE MO OTHOILICHUIO HE TOJBKO K HacJe-
JOATENI0, HO U K HACJEIHUKAM, KOTOPbIM B CIydae MPU3BAHUS UX K HACIIENO-
BaHUIO MPEJOCTaBIACTCS cBOOOAa BbIOOpa. OHU MOTYT MPUHSTH HACIECTBO, HO
MOTYT ¥ OTKa3aThCs OT HETO, PUYEM €CITA HACIECTHUKHA HU PSIMO, HU KOCBEHHO
HE BBIPA3AT JKEJIAHUS MPUHATH HACIEICTBO, TO CYUTAETCS, YTO OHU OT HEro OT-
Ka3aJInuCh.
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6. IIpuHUMI OXPaHBI OCHOB NMPABOMOPSIAKA U HPABCTBEHHOCTH, WH-
TepecoB HAC/e10/aTeJIsl, HACJTeHUKOB, HHbIX (U3NYeCKUX U IOPUINYECKUX
JIMIl B OTHOIIEHHUSAX MO HACJEe0BAHUIO M MPUHLIMII OXPAHBI CAMOI0 HACJIe/I-
CTBA OT YbHUX ObI TO HU ObLJIO MPOTHBONPABHBIX WJIN 0€3HPABCTBEHHBIX I0-
CAraTeJbCTB.

OxpaHa MHTEpEeCcOB HacienoAaTesis odecrneunBaeTcs COoOJII0IeHUEM Tai-
Hbl 3aBEIAHHUs, MCTOJIKOBAHMEM COJEPKAHMS 3aBEIIaHUs B COOTBETCTBUHU C
JeHUCTBUTENBHOM BOJIEH Haclie0AaTeNsl, BHIIOJHEHUEM BCEX IOPUANYECKU 005-
3aTeNbHBIX PacHoOpsKEHUN HaciedojaTess Mo MoBOAY HacieacTBa. He menee
Ba)KHOE 3HAYEHUE MPUAACTCSI U OXpaHE UHTEPECOB HACJIEIHUKOB, B TOM YHUCIIE B
OTHOIICHMSIX, TJI€ HACIEIHUKN B COOTBETCTBUM C YHHUBEPCAIbHOCTHIO HACIIECT-
BEHHOT'O MPEEMCTBA BBICTYIAIOT B KauecTBE 00si3aHHBIX Jinll. B uucne apyrux
(bU3MYECKUX U IOPUINYECKHUX JIUL, MHTEPECHl KOTOPBIX MOJJIEKAT OXpaHe, Clie-
AyeT Ha3BaTh KPEAUTOPOB HACIEAOJAaTeNs, a TakKe OTKa3zomoJydarenew, J10-
BEPUTENIbHBIX YIPABISAIOIUX U T. [I.

§ 2. 3HaveHMe U CYIIHOCTH HACJIEIOBAHUSA

IIpeameTromM HacienoBaHWs IOCTENIEHHO CO BPEMEHEM CTaHOBHUTCS BCE,
YTO CHOCOOHO MPUHOCHUTH MPUOBLIL, 00€CIEYMBATH YJIOBIETBOPEHUE CaMbIX
Pa3IUYHBIX MOTPEOHOCTEN JI0JIeH, 32 UCKIIIOUEHUEM, MOXKAIyH, CaMOU JTUYHO-
CTH, KOTOpasi 00bEKTOM HaCJIEJICTBEHHOI'O MPEEMCTBA HBIHE HE MOXKET OBITh.

B wucropum coBeTckoro mnepuona y HMHCTUTYyTa HacjeJIoBaHUs ObLIH
«IOABEMBI» U «HaeHu». HoIHEMHUI UCTOPUYECKUN NIEPUO]T XapaAKTEPU3YETCS
HACTYIUUICHUEM YaCTHOM COOCTBEHHOCTH Ha T€ CTPAaHbl U KOHTUHEHTHI, T/I€ OHA B
npouioMm XX Beke Oblla CYIIECTBEHHO NMOTeCHeHa. Peub uaeT o psae crpaH
Azun, Adpuku, JIaTuHCKOM AMEPHUKH, OTYACTH OBIBIIETO COIMATIMCTUYECKOTO
narepsi.

Tak, nanpumep, BIIUK PCOCP B ampene 1918 roga uznan aexper «O06
OTMEHE HAacJIeOBaHUsA». DTOT AEKPET U cleluaibHoe noctaHoBieHue Hapon-
Horo komuccapuara roctuuuu PCOCP ot 21 mas 1919 r. no cyt, yHUUTOXKUIN
HACJIeIOBAHNE YaCTHOW COOCTBEHHOCTH M 3aJI0KHIIA OCHOBBI JIJISl TalIbHEHIIIETO
pa3BUTHs HACIEIACTBEHHOTO MpaBa JUYHOW COOCTBEHHOCTH, KA4€CTBEHHO OT-
JUYHOTO OT MPEXHEro mnpapa HacienoBanus. MHCTUTYT HaciemoBaHus ObLI
BHOBb BBejieH B Poccuu nexperom «OO0 OCHOBHBIX HMYIIECTBEHHBIX IpaBax,
npuzHaBaeMbix PCOCP, oxpaHseMbIX €€ 3aKOHaAaMU M 3alIUIIAEMBIX CyJaMu
PCOCP» ot 22 mas 1922 r. UHCTUTYT HaclieAOBaHUS MOJYUYUI JAJbHEUITYIO
pa3paboTky B ['pakmanckom konekce 1922 1.

[To mpunatuto I'paxaanckoro kogekca 1964 roma MHCTUTYT HaclielOBa-
HUS TIOJIYYMJI IOCTaTOYHO pa3paboTaHHylo cuctemy mnpasa. Ho nmocne 1991 ro-
na, korna CCCP nepecran cyiiecTBoBaTh, NOSIBUINCH HOBbIE (DOPMBI COOCTBEH-
HOCTH, MOSBWINCH PA3IMYHbBIE XO35UCTBEHHbIE O0IIECTBA U TOBAPHILECTBA, 00-
paszoBalicsl LENBIA psifi TpoOJeM CBsI3aHHBIN ¢ HacnenoBanuem. Celyac uner
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paccMoTpeHue yactu tperen I paxaanckoro kojaekca PD, rae uemas riasa mo-
CBSIIICHA HACJICAOBAHUIO.

CoBpeMeHHass HOpMaTHUBHAs 0a3a, Kacarollascs HACIEICTBEHHOTO IpaBa
JI0CcTaTOYHO yctapena. Ha coBpeMeHHOM 3Tarme, KOrja MPpUHUMAETCS MHOTO 3a-
KOHOB U KOJEKCOB, JAeicTByromas riaBa I'paxmanckoro Koaekca 1964 rona,
Kacarolyecsl HacleJJOBaHUsI HE BCErJa OXBaThIBA€T BOMPOCHI, BO3HUKAIOIINE B
KU3HU.

B vactu Tpereit 'K PO, ogHOM U3 3a1a4 SBISETCA CHCTEMATHU3aLUs 3aKO-
HOJATENhCTBA TaK, YTOOBI UCKIIIOUHUTH PEryJIUPOBAHUE HACIIEICTBEHHBIX MPABO-
OTHOIIIEHUH HOPMAaMH BEJIOMCTBEHHBIX HHCTPYKITUH.

YtoOkI onpenenuTh, B 4eM COCTOUT CYIIHOCTh HAcleOBaHUs, MPE/ICTaB-
JSeTCS 11eNIeCO00pa3HBIM BBISICHUTH, YTO K€ SIBJIAETCS MPEIMETOM HacleloBa-
Husg. [IpenmeToM HaclienoBaHUs, IPEXKAE BCEro, SIBISETCS UMYIECTBO, TO €CTh
COBOKYITHOCTh HMMYIIECTBEHHBIX MpPaB U OO0SI3aHHOCTEH, HOCHUTEIEM KOTOPBIX
yMepHIuii ObUT OpH XKU3HU. B UX 4KClie TJIaBEHCTBYIOIIEE MECTO, BHE BCSIKOTO
COMHEHHUS, 3aHUMAET PaBO COOCTBEHHOCTH.

3HaueHUe HACJIeIOBAaHUS U COCTOUT B TOM, UYTO KaXJOMY WICHY OOIlecT-
Ba JIOJDKHA OBITh FapaHTHPOBAHA BO3MOXKHOCTH JKUTh U PabOTAaTh C CO3HAHHEM
TOT'O, YTO MOCJIE €r0 CMEPTHU BCE MPUOOPETEHHOE UM MPHU KU3HU, BOIUIOIICHHOE
B MaTepHaAIbHBIX M JYXOBHBIX Ojarax ¢ IMaJarolnM Ha HUX OOpeMeHEHHEeM, Iie-
pPENIYT COTJIACHO €ro BOJIE, a €CJIM OH €€ HE BhIPA3UT, TO COIIACHO BOJIE 3aKOHA
K OJIU3KUM €My JIFOJISIM.

HacnenoBanue, kak 1 J1000il Ipyrou CIOKHBIA COLUATIbHBIA (DEHOMEH,
BBITIOJTHSCT HE TOJIBKO OOIIECTBEHHO-IIOJIC3HbIC (PYHKIIMH, oOecriednBas B 00-
IIECTBE HEOOXOAUMYIO YCTOMYMBOCTh M MPEEMCTBEHHOCTh. C HUMH CBSI3aHbI
WM MOTYT OBITh CBSI3aHBI U HETaTUBHBbIE MOMEHTHI. OJIMH TJIaBHBIA U3 HUX: CO-
CTOUT B TOM, YTO HACJIEIOBAaHUE OTKPHIBACT JABEPH MJIsI NMAPA3UTHUUECKOTO CYIIEe-
CTBOBAaHMS T€X, K KOMY IEPEXOJUT IO HACIEJICTBY HEJIBM)XKMMOE HMYIIECTBO,
aKIIMM, BKJIAJbI, CBO00/1a, KOHBEPTUPYEMas BaJltOTa | T./I.

DTO B CBOIO O4epe/lb, YINIYOISET COIMaIbHOE pacciIoCHUe 0OIIecTBa U
KOHEUHOM CYETE pa3jiaraeT CaMuX HACIICTHHUKOB, KOTOPHIC 3a4acTYH «IIpOMa-
THIBAIOT» JIOCTABIIIEECS UM COCTOSIHUE, IETPAAUPYs KaK JTUIHOCTH.

Bce xe mocnenyroiiee pa3BUTHE HACIEICTBEHHOTO IIpaBa, Kak B «COBET-
CKHI», TaK U B «IIOCTCOBETCKHI» MEPHOJT CBUACTEILCTBYIOT O TIOCTETIEHHOM OT-
Ka3e OT TeX OrpaHWYEHUM B OOJIACTH HACJIEAOBAHUS, KOTOPHIE MMEIN MECTO B
MIePBBIE TOBI «IUKTATYPHI TIposieTapuara». [Ipoekt yactu 3 I'paxkaaHCKOTO KO-
nekca Poccuu, mycTh Moka €11e U He MPUHATHIN, BCE e JAaeT OCHOBAHUS TOBO-
PUTH O psijfie TeHJICHIINM, HAMETUBIIIUXCS B MOCIIEIHEE BpeMs B chepe HACIIeACT-
BeHHOro mpana. [Ipoucxoaut pacuimpeHue HaclIeAHUKOB MO 3aKOHY, Kpyra Iie-
PEXOJISAIINX 110 HACJIEACTBY UMYIIIECTBEHHBIX MPaB, MOJIYYaeT CBOE JajbHEHIee
pa3BUTHE MPUHIUI CBOOOBI 3aBelIaHus U T.I. MOXHO C JJOCTATOYHBIM OCHO-
BaHHEM 3aMETHUTh, YTO UCTOPUS HACJIEJACTBEHHOIO MpaBa JUIIHUIN pa3 MOJITBEP-
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KIAET, 4TO HEJb3s1 BBOJIUTH MPABOBBIE HOPMBI, IIPOTUBOPEUAILNE MIPUPOJE Ue-
J0BeKa, 100, B KOHEYHOM CUETE, OHU BCE PAaBHO OYyT CMETCHBI.

Omnpenensis CyUIHOCTh HACJIEAOBAHMS, BaXXHO OTMETHTh JBa 00CTOS-
TEJIbCTBA:

BO-TIEPBBIX, MIpaBa U O0A3aHHOCTH HACJeNoAaTeNs MePexXoasT K Hacie/-
HUKaM B TNOPSAKE YHHUBEPCAIBHOTO IMPAaBONPEEMCTBA, TO €CTh B HEM3MEHHOM
BHUJIE KAK €JUHOE LIEJI0€ U B OJIMH U TOT K€ MOMEHT, eciii u3 npasui [’ K PD ue
BBITEKAET UHOE;

BO-BTOPBIX, K HACJIeIHUKAM MEPEeXOoJAT BCE MpaBa U 00S3aHHOCTU Haclie-
J0/1aTelIsl, KpOME TeX, MEPEX0 KOTOPBIX B NOPSAIKE HACIEIOBAHUS HE JOMyCKa-
ercsi 'K PO u apyrumu 3akoHamu JIMOO MPOTHUBOPEUYUT CaMOM MPHUPOJIE ITUX
npaB 1 o0s:3aHHOCTed. Ilpm HaciienoBaHuM Mepexoi MpaB U 00A3aHHOCTEH Ha-
CJIeI0JaTENs K €r0 HACIEIHUKAM ITPOUCXOUT B MOPSAJAKE IMPABOIPEEMCTBA.

B cnydae cMepTu nuia K HaciaeAHUKaM IMEPEXOASAT HE KaKue-Inbo OT-
JeNbHbIE MTpaBa U 00A3aHHOCTH, a BECh MX KOMIUIEKC. IMEHHO 10 3TOMY Hacie-
JOBaHWE TpeacTaBisieT co0ol oOlmee, WIM YHUBEpPCAIbHOE, IPABOIPEEM-
cTBO. Ero Hamo omim4are OT 4aCTHOTO WIIM CHHTYJISIPHOTO, ITPaBOIIPEEMCTBA.
CHUHTYJIpHBIA IPaBONPEEMHUK NPUOOPETAET TOJBKO KaKOe-HUOYIb OJHO MIPaBo
Wi rpynmny npaB. K HeMy MOXET NmepelTH Takke OTAelIbHas O0S3aHHOCTb.
YHuBEpCcaIbHOE HACIIEICTBEHHOE ITPABONPEEMCTBO SIBISAETCS HENMOCPEACTBEH-
HBIM, ITOCKOJIbKY IIPaBa M OOS3aHHOCTH MEPEXOAAT OT OJHOIO JULA K JPYrOMY
0e3 ydacTusi TpeTbero cyobekTa. CHUHTYISIpHBIA XK€ MPEEeMHUK MNpPHOOpETaeT
CBOM IIpaBa WIM OTIEIBHOE IIPAaBO HEMOCPEACTBEHHO OT HACIEAOAATENs, a OT
HaclleJHUKa (Hacaen0AaTeb MOXKET, B YaCTHOCTH, 00s513aTh HaclIeIHUKA COBEp-
LIUTh B OTHOLIEHWH CUHTYJISIPHOTO IPABONPEEMHUKA OTAEIbHBIE TEUCTBUSA: I1€-
penaTth 4acTh 3aBEIaHHOW HACIEIHUKY OMOIUOTEKH; IPEIOCTaBUTh KOMY-JIHOO
U3 HACJIETHUKOB TMpaBO 0OE3BO3ME3THOTO MOJb30BAHUS YaCThIO JI0Ma, 3aBe-
LIAHHOTO JPYroMy HaclI€AHUKY, U T.1.).

Bech komIuIekc mpaB U 00513aHHOCTEH yMEPILEeTo MePeX0IUT K HACIIETHU-
KaM OJHOBpeMEHHO. Henb3s NpHUHATH OJAHU mpaBa, a OT APYTUX OTKA3aThCS.
NMeHHO 1OATOMY HACIEIHUK, KOTOPBIA NPHUHAI KAKOE-TO OTACIBHOE IIPaBo,
CUMTACTCS] AaBTOMATUYECKU MPUHSBIIMM U BCE OCTaJbHBIE IIpaBa, U3BECTHBIC U
HEU3BECTHBIC EMY IPAaBa YMEPILETO.

CrnenyeT paznuyaTh MpaBO HACIEAOBAHUS B OOBEKTUBHOM M CYOBEKTHB-
HOM cMmbIciie. B 00BEKTUBHOM CMBICIE 3TO COBOKYIHOCTbh HOPM, PETYIHPYIO-
HIMX MPOIECC Mepexoa MpaB U 00s3aHHOCTEH yMEpIIero rpakJaHuHa K JIpy-
UM JInaM. IMEHHO B 3TOM Ka4e€CTBE HACJIEICTBEHHOE IPAaBO CTAHOBUTCS Ipa-
BOBBIM HWHCTUTYTOM, BXOJSIIMM COCTaBHOM 4YacThIO B Ipa)KJaHCKOE mpaso. B
CyOBEKTUBHOM CMBICII€ TIOJI MPAaBOM HaclieI0BaHUS NPHUHITO MOHUMATh MPaBO
auna ObITh MPU3BAHHBIM K HACJIEAOBAHUIO, a TAK)KE MPaBOMOYKE MOCIIE MPUHS-
TUS HacJeAcTBa. J{s Hacien0BaHMs 0 3aKOHY HEOOXOAUMBI, 10 KpaitHell mepe,
JIBE MPEIIIOCHUIKU: BO-IIEPBBIX, JINIIO, IPU3BIBAEMOE K HACIIEIOBAHUIO, JOJKHO
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BXOJIUTh B KPYI' HacJI€JHUKOB MO 3aKOHY; BO-BTOPBIX, JOJKHO IMPOU30UTU OT-
KpBITHE HACJIEACTBA.

[Ipn HaciieoBaHUM K€ MO 3aBELLAHUIO JIMLIO, IPU3bIBAEMOE K HACJE0-
BAaHMIO, OTIPE/ICIIAET B CBOEM 3aBEIIAHUH HACJIEA01aTEb.

Takum 00pa3om, HE3aBUCUMO OTTOTO, €CTh 3aBEIlaHUE WJIM HET U, €CIU
€CTh, TO KaKOBO €ro COJIEp’KaHHe, HACJIeIOBaHUE BO BCEX CIIy4asX BO3HHKAET
JIUIIH TPY HATMY WU TIPETYCMOTPEHHBIX B 3aKOHE IOPUINYECKUX (PaKTOB.

[leHTpanbHBIM JIsi TIOHUMAHUSI TIPABOBOM CYIIHOCTH HACJICIOBaHUS SIB-
JISIETCSL CaMO TIOHSTHE HACIECTBA, a TAKXKE BPEMSI U MECTO €r0 OTKPBITHS.

[Ton HacaeACTBOM cieayeT MOHUMATh TO, YTO MOCE CMEPTU HAcleq0/1a-
TeJs MEPEXOIUT K €ro HaclleTHUKaM B MOPSIIKE HACIEACTBEHHOTO MPaBOIPEEM-
CTBa.

BpemeHeM OTKpBITHSI HAcJeACTBA B 3aKOHE NPHU3HAETCS J€Hb CMEPTHU
Hacinenonatens. [Ipu oObsABIEHUM HaAcienodaTeNsl YMEPIIUM TaKUM BpEMEHEM
ABIIAETCS A€Hb, IPU3HAHHBIN PEIICHUEM Cyda JaTOW CMEPTH rpakJIaHHHa KOTO-
pblii mponayn 0e3 BeCTH NMpU OOCTOATEIBCTBAX, YIPOKAIOIIUX CMEPTHIO HIIU
JAIOUMX OCHOBAHME IOJlaraTh, YTO OH IOrMO OT HECUYACTHOIO cilydas, Ju00
JI€Hb BCTYIUICHUS B 3aKOHHYIO CHUJy pelIeHHs 00 OOBSBICHHWM HaclleoAaTels
YMEPILUM, €CIIM JlaTa ero CMepTH cyAoM He ompeneneHa. Cam (akT mpornaxu
rpaxJanrHa 0e3 BecTH (Hampumep, Ha GpOHTE, BO BpeMs BeAeHUsI OOEBBIX JEii-
CTBUI) KOO MPU3HAHUS €r0 CyJ0OM O€3BECTHO OTCYTCTBYIOLIMM HE BJIEYET 3a
co001 OTKPBITHS HACJIEICTRA.

3akoHOAATENb HE MPUAAET MPAaBOBOIO 3HAYEHUSI YacaM U MUHYTaM Ha-
cTymiieHus: cMepT. [IpaBoBble MOCIENCTBUSL CBSA3aHbI JUIIbL C JHEM CMEPTH.
Jluua, KoTopble yMEpIU B OJIUH U TOT K€ JIeHb (HE3aBUCUMO OT BPEMEHHU CMEp-
TH), HE HACIEAYIOT OJIMH mocie apyroro. Tak, ecnu B karactpode Myk oruod B
yac HOYM, a ’)KE€Ha CKOHYaJach CIyCTs 22 4aca, HACIEICTBO IOCJIE MyKa I
KEHbI HE OTKPBIBAETCS, IOCKOJIbKY CYNIPYT'Y YMEPJIU B OJIUH JI€Hb.

MecToM OTKPBITHSI HACJAEACTBA 10 00IIEMY MIPaBUITY SIBJISETCS MOCIHIE]I-
HEE MECTO KUTEJIbCTBA HACIEAO01ATEIA.

Onpeznenenue MecTa OTKPBITUSL HACIEACTBA UMEET BaXKHOE MPAKTUYECKOE
3HAYEHHE, MOCKOJIbKY MMEHHO IO 3TOMY MECTy YCTAHABJIMBAETCS KPYyT JHL,
MPU3BIBAEMBIX K HACIIEIOBAHUIO, TPOUCXOINUT MIPUHATHE HACIEICTBA WIH OTKA3
OT HEro, COBEPIIAIOTCS HHbIE NEUCTBHUS MO O(QOPMICHHUIO HACIEICTBEHHBIX
npaB. Takum 00pa3oM, C YCTAHOBJIGHUEM BpPEMsSI U MECTa OTKPBITHS HACIECTBA
CBSI3aHbl TaKUE CYIIECTBEHHBIE OOCTOATEIBCTBA KaK: a) KPYr HACJIEIHHUKOB; O)
CPOK JJIsl IPUHATHUS M OTKa3a OT HACIECTBA; B) COCTAB HACJIEICTBEHHOTO UMY-
IIECTBA; I') 3aKOH KOTOPBIM CJIEIYET PYKOBOJCTBOBATKLCS; /1) CPOKU IPEIbsBIIC-
HUSl IPETEH3UN KPeAUTOpaMu; 3K) CPOK ISl BbIIayu CBUAETENILCTBA O MpaBe Ha
HaciencTBo. OHOM U3 HEHTPAIbHBIX (PUT'YP B HACJIEICTBEHHOM MpPaBe SIBISETCS
Hacnenonatens. HacnenonareneM MOXET BBICTYNATh TOJIBKO (PU3HUECKOE JIMIIO,
Oyab TOT rpaxkianuH Poccuiickoil denepanuu, HHOCTPaHEL WK anaTpuj (JIULo
0€e3 rpak/1aHCTBa).
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[Tpy HacimeqOoBaHWUW IO 3aKOHY HACIEI0JaTellb MOXET OBITh KakK Jiee-
CIIOCOOHBIM, TaK M HeJleecriocoOHbIM. MHade 0OCTOMT Jiesio MpH HaclieI0BaHUU
1o 3aBemanuio. [ToCKOIBKY 3aBelaHue - 3TO CHACNKa, KOTOpas COBEpIIACTCS
JCHCTBUEM JIUIIA, HKEIIAIOIIET0 PACIOPSAIUTHCS HACASACTBOM Ha CiIydail CMEpTH,
3aBeIaTeb HAa MOMCHT COBEPIICHHUS YKA3aHHOW CHCIIKHM JIOJDKEH OBIThH JICECIO-
coOeH, IpuYeM B MOJHOM oObeMe. JIHia, KOTOphle B YCTAaHOBJICHHOM 3aKOHOM
MOPSIJIKE BCTYIUIU B Opak 0 JOCTHXKCHHsI OpayHOro BO3pacTa WIIM dMaHCHIIH-
pPOBaHbBI, TTOCKOJIBKY OHH CTAaHOBSTCS ITOJTHOCTBIO JICECIIOCOOHBIMHU, Ha OOIIUX
OCHOBaHHUSX C JPYTUMH JICECITIOCOOHBIMU JIUIIAMHA MOTYT COCTaBUTH 3aBEIIaHUE.
Jluma JacTUYHO J1eecriocOOHbIE, a TaKKe OTPAHMYCHHO JCCCIIOCOOHBIC 3aBellia-
TEIBHOM JIeeCrOCOOHOCTRIO He 00manaroT. He mMeeT ropuandecKkol CUITbI 3aBe-
II[aHUE, COCTABIICHHOE HEJEECIIOCOOHBIM JIUIIOM, B TEPUOJA TaK HA3bIBAEMOTO
CBETJIOTO0 TPOMEXKYTKa. Eciu nuIio, cocTaBUBINEE 3aBEIaHUE, BIIOCICIACTBUU
MIPU3HAETCS HEIEECTIOCOOHBIM, TO 3TO OOCTOSATEILCTBO, B TPUHIIMIIE, HE OTpa-
JKAETCS Ha FOPUIUYCCKON CUIIe 3aBellaHus, KOTOPOE HACIeA0aTelh COCTABHII,
Korja OblI Ae€CITOCOOHBIM.
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I'maBa Ne 33. HacienoBaHnue 1o 3aBelaHuIo

§ 1. O0mme moy0KeHUsI HACJEA0OBAHUA MO 3aBellaHu. O0si3aTeNb-
Hasl 10J151 B HACJIEACTBE

Kaxxnpiii neecrnocoOHbIN TpaKIaHUH B MMPABE JIMYHO PACIIOPSIUTHCS CBO-
UM HMYIIECTBOM Ha Ciydail cMepTH. 3aBellaHhe JOJKHO OBITh COCTaBJICHO B
MMCbMEHHOHN (opMe C yKa3aHMEM MECTa U BPEMEHU €ro COCTaBIICHMS, COOCT-
BEHHOPYYHO IOJIKACAHO 3aBEIIATEIEM U HOTApUAJIbHO YAOCTOBEPEHO. B cooT-
BeTcTBUU C 4. 1 cT.1119 'K P® kakiplil TpakJaHUH MOXET OCTABUTH IO 3aBe-
IIAHWIO BCE CBOE UMYIIECTBO UJIU YacTh €ro (He MCKII0Yasi U MPEeIMETOB OObIU-
HOM JIoMalHeil 00CTaHOBKM U 00MX0/a) OJTHOMY WJIM HECKOJIbKUM TpaXkJaHaM,
KakK BXOJSIIMM, TaK U HE BXOJSIIUM B KPYI HACJIEAHUKOB IO 3aKOHY, a TAKKE
IOPUANYECKUM JIMIIAM WJIM TOCYAapCTRY.

JleiicTByto11ee 3aKOHOJATEIbCTBO, MOAPOOHO PErjlaMEeHTUPYsl Hacleno-
BAHUE 10 3aBEIIAHUIO, BMECTE C TEM HE COAEPKUT ONPEAECICHHS CaMOr0 MOHS-
TUS “3aBeliaHue’’. 3aBellaHue SBISETCS CIETKON, COBEPIIAEMON OJHUM JIUIIOM,
BBIPAKAIOIIEH BOJIKO TOJIBKO ATOTO JIMLA U COBEpIIAeMON MM JnyHO. CreoBa-
TEJIbHO, 3aBEIIAHUE — OJHOCTOPOHHSIS CIIEJIKA, HOCSILAsI CTPOro JUYHBIA Xapak-
Tep.

B MHoOrooGpaszuu ¢Gop™m BBIpa)KE€HHSI BOJIM 3aBEIIATENs MPEIMETHO BO-
IJIOIIEH MPUHIIMI CBOOOIBI 3aBEIaHusl. Y Ka3aHHBIA MPUHILIUI 00ECIIeYnBAETCS
cOOJIIOICHUEM TalHBI COBEPIIAEMBIX HOTAPUAIBHBIX JNEUCTBUM, B TOM YHCIE U
TalHbI YIOCTOBEPEHHUS 3aBELIAHUM.

IIpy 3TOM BaXHO OTMETHUTBH, YTO 3aBCIIAHUE SIBISIETCS, MO BBIPAKEHUIO
I1.C. Hukutioka, €TUHOJIMYHON CICIKOM, T.€. MOXKET OBITH COCTABIICHO TOJBKO
OT UMEHM OJHOrO Juna. Ecnu ke 3aBelaHue COACPKUT BOJIEU3BSIBICHUE JBYX
uiM 0oJiee JIUIl, TO OHO MOXET OBITh TPU3HAHO HEICHCTBUTEIBHBIM.

CornacHo pa3bsCHEHUIO OTJena HoTapuata Munucrepcrsa roctuuuu PO
“rocyIapCTBEHHBI HOTapUyC HE BIIPABE YAOCTOBEPUTH OIHO 3ABELIAHUE OT
MMEHM HECKOJIbKUX Jull . Hajmo oTMETUTh, UTO 3aBelIaTh MOYKHO TOJBKO CBOE
uMymiecTBO. OJIHAKO 3TO HE 03HAYAET, YTO YK€ MPU YIOCTOBEPEHUHU 3aBEIIAHUS
HOTApUyC BIIpaBe MOTPEOOBATH JOKYMEHTHI, MOATBEPKIAIONIUE MPABO COOCT-
BEHHOCTH 3aBELIATENsl HA Ty WIM UHYIO Bellb. [J[efiCTBUTENBbHOCTD 3aBEIIaHUs B
ATOU YaCTH ONPENEIAETCS TOJIbKO HA MOMEHT OTKPBITHS HacleacTsa. Mcxons u3
BBIIIE CKA3aHHOI'0, MOKHO OTMETHUTh, YTO 3aBEIIATh MOXXHO TOJIBKO CBOE UMY-
IIIECTBO, 3aBEIIIaHKE JIOJHDKHO OBITh COCTAaBICHO OT UMEHM OJHOTO JIMIA U BhIpa-
KaThb TOJIBKO €r0 BOJI0. 3aBEIIAHUE MOPOKAAET HOPUAUYECKHE TMOCIEICTBUS
TOJIBKO TOCJIE CMEPTH 3aBELIATENS MIPU YCIOBUHU, YTO OHO COCTABJIEHO B yCTa-
HOBJIEHHOM 3aKOHOM (hopme.

XoTrenoch Obl OTMETUTH, YTO TPAXKIAHUHY MPETOCTABIAECTCS MPaBO JIHU-
IIMTh OJHOTO, HECKOJBKUX WIIM JIa)K€ BCEX HACJIEAHUKOB IO 3aKOHY MpaBa Ha
HACJEJCTBO. DTO MOXHO cJeiaTh AByMs crioco0amu. Bo-mepBbIX, MOKHO Mpsi-
MO B TEKCTE€ 3aBEUIaHMs yKa3aTh: HACIEIHUK TAKOW-TO JIMIIAETCS MpaBa Ha Ha-
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cieACTBO. Bo-BTOPBIX, MOKHO, COCTABIISISI TEKCT 3aBEIIaHUA, IPOCTO YMOJIYaTh
O TOM WJIM UHOM HACJIETHUKE.

Mexnay >TuMH JBYMSI CllocOoOaMu €CTh CyIIECTBEHHas pa3Huia. B mep-
BOM clly4ae IpakJIaHWH, JUIIECHHBIN MTpaBa Ha HACIEICTBO, HE MOXET MPETEH-
J0BaTh HE TOJBKO HAa MMYIIECTBO, YKa3aHHOE B 3aBEUIaHWHU, HO M Ha JII00OE
MHOE HACJIEeJICTBEHHOE UMYILECTBO, OCTaBINEECsS HE3aBEIIAaHHBIM U IMOTOMY pac-
npenensieMoe Mo MpaBWiiaM HacleoBaHUs MO 3aKkoHY. Bo BTopom ke ciyuae
CUTyallls MHasi: Ha TIOMMEHOBAHHOE B 3aBEIIAHUH UMYIIECTBO “3a0BITHIN Ha-
CJIEIHUK MPETEHJ0BaTh HE MOXKET, a BOT B OTHOUICHUM UMYILECTBA, B 3aBellla-
HUU HE YKa3aHHOT'O, OH — MOJHONPABHBIA HaclleAHUK. BripoueM, eciii 0 KakoM-
an00 HacleJIHHKE MO 3aKOHY HaclleoAaTellb yMoJyal B 3aBElIaHUH, YIOMH-
HaIoIEM: ‘‘3aBelllal0 BCE MO€ MMYILIECTBO, KOTOPOE KO JIHIO CMEPTH OKaXKeTCs
MHE MpUHAAJIEKAIIUM*, TO 3TO JIULO, KAa3aloCh Obl, (PaKTUYECKU IMOMATAET B
MOJIO)KEHHE TOI'0 HACJIEAHUKA, KOTOPBIM MPsIMO JIMIIEH MpaBa Ha HACIECTBO.

PacniopsiiuTbcsi UMyIIECTBOM Ha ClIy4ail CMEPTH MOXKHO TOJIBKO ITyTEM
COBEpIIEHUS 3aBEIIAHMS. 3aBEIIAHUE MOXKET ObITh COBEPUIEHO I'PAKIAHUHOM,
00Ja1aroIMM B MOMEHT €r0 COBEPILIEHHUS JAEECIOCOOHOCTHIO B MIOJHOM O0BEME.
JleeciocoOHOCTh YETKO OrOBOpPEHA B 3aKOHOIATENIbCTBE, Cy€OHON M HOTapH-
anpHOM mpakTukax. B cuiy cT. 29 'K PO rpaxaanuH, KOTOpbIA “BCIEACTBUE
MICUXUYECKOTO PACCTPOMCTBA HE MOXET IMOHMMAaTh 3HAYCHUS CBOMX JICHCTBUU
WIN PYKOBOJUTH UMM, MOKET OBITh NPU3HAH CYJIOM HEJEECIIOCOOHBIM B MOPSI/I-
K€, YCTAaHOBJIEHHOM T'Pa)JIaHCKUM IPOLECCYAbHBIM 3aKOHOAaTeabcTBOM. Han
HUM yCTaHaBIUBaeTcs orneka’ . JIuua, mpu3HaHHbIE HEAEECIOCOOHBIMHU, HE MO-
I'yT COBEpLIATh HUKAKUX CHEJIOK, B TOM YHCJIE€ U COCTaBIISAThH 3aBeliaHus. Eciu
3aBell[aHNe COBEPILEHO JIHMIIOM XOTS U J€ECIOCOOHBIM, HO KOTOPOE IPU ITOM HE
OT/IaBaJIO OTYET B CBOMX JACUCTBUIX WM HE MOIJIO UMU PYKOBOJAUTH, TO yKa3aH-
HOE OOCTOSATENBbCTBO MOYKET SIBUTHCS OCHOBAHWEM ISl MPU3HAHUS 3aBEIIAHUS
HEIENUCTBUTEIHLHBIM.

Haubonee ocTpo B IOpUINYECKON TUTEpAType TUCKYTUPYETCS BOIPOC O
3aBelaTeIbHON MPaBOCIIOCOOHOCTH JHIl B Bo3pacte oT 14 mo 18 mer. M.IO.
bapieBckuil BbICKa3bIBaET CIPABEIJIMBOEC MHEHHUE MO MOBOJY TOTO, UTO «MOK-
HO OBLJIO0 OBl MPEJOCTaBUTH HECOBEPIICHHOJIETHEMY TIPABO 3aBEIIATh JICHEKHbBIC
CPEICTBA U UMYILIECTBO, NICTOYHUKOM HAKOIUICHHS] KOTOPBIX SBJSIOTCS €T0 JINY-
HbIe 3apab0TOK M CTHUIICHIUS, a TAaK)Ke TOHOPaphbl aBTOpa U300pETEHUs WU pa-
[IUOHAJIM3ATOPCKOTO MPEIJIOKEHHUsS] JTUOO HHbIE aBTOPCKHME BO3HATPAXKICHUA.
Bmecte ¢ TeM B OTHOILIEHWH UMYILECTBA U JIEHEKHBIX CPEICTB, MOJIYYCHHBIX
HECOBEPILICHHOJIETHUMHU MHBIM IyTeM (HacjieloBaHME, JapeHue U T.I.), HeCo-
BEpIICHHOJIETHUE B Bo3pacTe OT 14 1o 18 yietr He 10JKHBI 00Ja1aTh IPABOM CO-
CTaBIIATh 3aBEIIATEbHBIC PACIOPSDKEHHU» . [IPEACTABISETCS, YTO yKa3aHHAS
TOUYKa 3pEHUs ABIIETCS Hambojee OOOCHOBAHHOW IPHU OINpEAeNICeHUH 3aBelia-
TEJIHHOU MPABOCIIOCOOHOCTH JIUI] B YKa3aHHOM BO3pacCTe.

! Bapmesckuit M.YO. Hacnencreernnoe mpaso. MockBa, 1996 r. C.66.
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Yro kacaeTcsi OrpaHUYEHHO JEECIOCOOHBIX, TO MHOTHE aBTOPHI OTCTaH-
BaIOT TOUYKY 3pEHHs, COTJACHO KOTOPOH JHUIA, B CyJIeOHOM TMOpAJIKE MPU3HAH-
HbI€ OTPAaHUYEHHO JI€eCTIOCOOHBIMHU, HE MMEIOT MpaBa 3aBemarb. Ha 3Toil ke
MO3ULIMYU CTOUT U HOTapuajibHas NpakTuka. OJTHAKO CYIIECTBYIOT U IPYTHE TOY-
KU 3pCHMUSL.

Taxk, cornmacuo maenuto T.J[. Uenuru, 3Tol KaTeropuu JMI] JOJKHO OBITH
TPEJOCTABIICHO [PABO 3aBEIATh M UCXOMMUTH IPH TOM HAIO0 U3 CIE/IYIOLIEro:

1) muno, 3710ynoTpedsioniee CIUPTHBIMA HAaUTKaMU WJIM HApKOTHYE-
CKMMH BEIIECTBAMH, HE JIMIIAETCS 3aKOHOM IMOJHOCTHIO IPaXKJAHCKOW JI€ECIIO-
COOHOCTH, HO JIUIIIbL OTPAHUYUBACTCS B HEH;

2) 1eNb Ha3HAYEHUS MOTICUUTENICTBA HAJl YKa3aHHBIM JIMIIOM 3aKII0YaeT-
Cs B TOM, UYTOOBI HE JOMYCTUTh TAKOTO HCIIOJIb30BAHUS TPAXKJAHUHOM CBOETO
UMyIIecTBa (3apabOTHOM TUIATHI, TPEAMETOB JOMAIIHETO0 00MXO0/a, ACHEKHBIX
cOepexkeHul, IpPyrux OOBEKTOB JIMYHOM COOCTBEHHOCTH), KOTOPBIE HJET BO
BpEll €My CaMOMY, €r0 CEMb€ U KOTOPBIE, HAKOHEI, 10 CBOUM LIEJISIM SIBISECTCS
AHTUOOIIIECTBEHHBIM UCTIOIb30BAHUEM UMYIIIECTBA;

3) 3aBemniaHue OCYILECTBISIETCS IOCIE CMEPTH HAclenojaTeNss U Mpu
JKU3HU TIOCIIETHETO HE MOKET OBITh CPEICTBOM HCIOJIb30BAHUS MMYIIECTBA B
HEJSAX 3JI0YNOTPEOSCHHs] CIUPTHHIMU HAMUTKAMH U HAPKOTUYECKUMU BELIECT-
BAMU.

I1.C. HUKUTIOK NpUAEPKUBAETCA TOW K€ TOUYKHU 3PEHUSI U IIPU ITOM yKa-
3bIBAET HA TO, YTO OTPAHUYECHHO JEECIOCOOHBIM MOXKET COBEPIIATH CICIIKH, BbI-
XOJISIKE 32 TPeIeibl OBITOBBIX, TOJBKO C COIJIacHusl MOMEUUTEINEH, a MOCIeIHIE
HE BIpaBe JIaTh COrJacue Ha COBEPIICHUE TaKOM CIENIKU 0e3 MpeIBapUTEIHLHOTO
paspelIeHHs] OPraHa OIEKH H MOMeYNTeNbCTBA . [0MeunTenh He MOXKET H3Me-
HUTbH BOJIIO 3aBeIlaTelisi, OH MOXET JU0O J1aTh COIrJIacCMe Ha YJAOCTOBEPEHHE 3a-
BeIllaHusl, JTMOO OTKa3aTh B 3TOM, IPUYEM OTKa3 JOJIKEH ObITh MOTUBUPOBAH.

Takum oOpa3zoM, 3aBelIaHUE MPEJICTABISIET COOOW JIMYHOE pacnopsike-
HHE TPAaXKIAHUHA OTHOCHUTEJbHO MPHUHAMIEKALIEr0 eMy HMMYyLIecTBa Ha
CJIy4ail CMEpPTH, COCTABJICHHOE B YCTAHOBJICHHOM 3akoHOM ¢opme. Conep-
JKaHHWE 3aBEUIAaHHSI COCTABIIIOT PACIOPSIKEHUs 3aBEIIaTeNsl O HA3HAYECHUU Ha-
ClieIHUKa (HACIIEIHUKOB), pACIpEICICHUU MEXAYy HUMHU HaCJIEACTBEHHOTO
MMYIIECTBA B JIIOOOM COOTHOIIEHUH, JIMIIEHUU HACJIEACTBA OJHOTO, HECKOJb-
KHX WJIH BCEX HACIICIHHKOB IO 3aKOHY, a TaKke OCOObIe paCHOPSKEHHS 3aBe-
mjaTess B BUJEC NOJAHA3HAYCHMs HACIIEHUKA, 3aBELIATENIBHOTO OTKa3a, BO3JIO-
YKECHHS M HA3HAYCHUS UCTIOJIHUTEIS 3aBEIIAHUs.

3aBenanue JODKHO OBITH coBepiieHo JnyHO. CoBepiIeHre 3aBeniaHus
yepes NpeACcTaBUTENsl HE JOMYyCKaeTcsa. B 3aBeliaHuu MOryT CONEpkKaThbCs pac-
MOPSDKEHUST TOJIBKO OJHOrO rpakaaHvHa. CoBeplIeHUE 3aBEIIAHMS IBYMsS WU
Oojee TpaxaaHaMu HE JOMYCKAaeTCs. 3aBElIaHHE SIBISIETCS OJIHOCTOPOHHEH
C/ICJIKOM, KOTOpasi CO3/1aeT MpaBa U 00s3aHHOCTHU MOCJIE€ OTKPBITHS HACIIECTBA.

"Yenmra T.JI. K Bompocy o npase 3aBemarts. Bectank MI'Y, Cepust X, «IIpaBo», 1965, Ne 2. C. 51.
2 Huxwuiok I1.C. Hacnencrsennoe nmpaBo u HaciencTBeHHBIH mportecc. C. 121.
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CBo0oaa 3aBemanus. 3aBellaTeNlb BIPABE [0 CBOEMY YCMOTPEHHIO 3a-
BEIIaTh MMYIIECTBO JIOOBIM JIMIAM, JIFOOBIM 00pa3oM OIpENeNUuTh JOJU Ha-
CJICIHUKOB B HACJICJICTBE, JIUIIUTL HACJICJCTBA OJIHOIO, HECKOJIBKUX MM BCEX
HACJICIHUKOB IO 3aKOHY, HE€ YyKa3blBass MPUYUH TAaKOTO JIMIICHUS, a TaK¥Ke
BKJIIOUHUTH B 3aBEIIAHUE WHBIC PACHOPSIKEHUS, MPEITYCMOTPEHHBIE MpaBUIaMu
I'K P® o HacnemoBaHMM, OTMEHUTH WJIA U3MEHUTHh COBEPIICHHOE 3aBEIIAHUE.
CBo0Ooia 3aBeniaHusi OTPaHUYMBACTCS TIpaBUiiaMu 00 00s3aTeIbLHON /10J1e B Ha-
cneactse (ctaths 1149 'K P®). 3aBemartens He 00s13aH coO0IaTh KOMY-JIHOO0 O
COJIep>KaHUM, COBEPILICHUH, 00 U3MEHECHUH WJIK OTMEHE 3aBellaHusl.

IIpaBo 3aBemaTh JIl000e MMYIIECTBO. 3aBEIIATENb BIPABE COBEPILINUTH
3aBelaHue, cojepikalilee paclopsbKeHHe O JIIDOOM MMYIIECTBE, B TOM YHCIIE O
TOM, KOTOPO€ OH MOXET IMpHOOpecTd B OyaylieM. 3aBeliaTesib MOXET pacro-
PAIUTBCS CBOUM HMYIIECTBOM WJIM KaKOW-IMOO €ro 4acThblo, COCTaBUB OJHO
WA HECKOJIBKO 3aBCILIAHUM.

Ha3nayenne u mojgHa3HaueHHEe HACJEJHHKA B 3aBelIaHMH. 3aBela-
TEb MOXET COBEPIIUTH 3aBEIIAHHE B MOJIb3y OJHOTO WJIM HECKOIBKHUX JIHIL
(ctathst 1116 T'K P®), kak BXOASIINX, TaK U HE BXOJAIIUX B KPYT HACIEIHUKOB
M0 3aKOHY. 3aBellaTesib MOXKET yKa3aTh B 3aBEIIAHUM APYroro HacleIHUKa
(moHA3HAYUTH HACIEIHUKA) Ha CIy4dald, €ClIM Ha3HA4YCHHBIH MM B 3aBEIlaHUHU
HACJICTHUK WM HACJICAHUK 3aBeIIaTes Mo 3aKOHY YMPET A0 OTKPBITHS Hacle/-
CTBa, MO0 OJHOBPEMEHHO C 3aBellaTesieM, JU00 MOCIe OTKPHITUS HACJIECTBA,
HE YCIEB €ro MPUHATH, JIMOO HE MPUMET HACJIEACTBO MO APYTUM MPUYMHAM WU
OTKaXKETCs OT Hero, 100 He OyJaeT MMETh MpaBO HACIEI0BAaTh WIM OyAEeT OT-
CTpaHEH OT HacienoBaHus Kak HenpocTorHbld (cT. 1121 T'K P®). 310 Ha3biBaeT-
cs “oJIHa3HAYCHHE HACIeHUKA  (CyOCTUTYIHS).

Jloin HacJeIHMKOB B 3aBelIaHHOM HMYyIllecTBe. VMyliecTBo, 3aBe-
I[aHHOE JBYM WJIM HECKOJIBKMM HaclIeHHKaM Oe3 yka3aHus WX JIOJeH B Ha-
CIIeJCTBE M O€3 yKa3aHWsS TOro, KaKhue BXOJSIIME B COCTaB HACIEICTBA BEITU
WM TIpaBa KOMY W3 HACJEIHUKOB MpeaHa3HA4Yal0TCsl, CUUTAETCS 3aBEIlaHHBIM
HacJIeIHUKaM B PaBHBIX JOJSIX. YKa3aHWE€ B 3aBCIIaHWU HAa YaCTH HEICIUMOMN
Bemu (craths 133 'K PD), npeanasHaueHHbIE KAXKIOMY U3 HACJIEIHUKOB B Ha-
Type, HE BJICUET 3a COOOM HEJIEUCTBUTEILHOCTD 3aBellanus. Takas Bellb CUuTa-
€TCs 3aBEIIaHHOW B JIOJISIX, COOTBETCTBYIOIIUX CTOMMOCTH 3TUX yacTeu. [lops-
JIOK TIOJIb30BAHUS HACTEIHUKAMHU 3TOW HEICTMMOU BEIIbI0 YCTAHABIMBACTCS B
COOTBETCTBUHM C MpeJHA3HAYCHHBIMU MM B 3aBEIIaHWU 4YacTsIMU 3TOU Benu. B
CBUJICTEIILCTBE O MPaBE Ha HACJEJCTBO B OTHOIICHHHM HEICTUMOMN BEIIH, 3aBe-
IIAaHHOM 1O YacTsAM B HAType, JOJIM HACICIHUKOB, U MOPSIOK MMOJH30BaHUS Ta-
KOW BEIIbIO MPHU COTJIACMM HACJICHUKOB YKa3bIBAIOTCS B COOTBETCTBUU C Ha-
CTOALIEH CTaTber. B cilydae crnopa MeXAy HACIEIHUKAMH UX JIOJU U MOPAIOK
MOJIb30BAHUS HEJETUMOM BEIbIO OMPENICIISIOTCS CYOM.

Taiina 3aBemanus. Horapuyc, apyroe yaoCTOBEPSIOIIEE 3aBEIIAHUE
JIUI0, TIEPEBOIUUK, UCTIOJIHUTENb 3aBEIIaHusl, CBUJICTEININ, a TAK)Ke Ipa)kJIaHuH,
MOAMUCKHIBAIOIINI 3aBelllaHle BMECTO 3aBeIIaTelisl, HE BIPaBe 0 OTKPHITUS Ha-
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CJIEICTBA pa3IJialllaTh CBEICHUS, Kacarolluecs COAep KaHus 3aBellaHusl, €ro co-
BEpLICHUS, U3BMEHEHUS UM OTMEHBbI. B cilyyae HapylmieHUs TalHbl 3aBEIIAHUS
3aBellarenb BIpaBe MOTPeOOBaTh KOMIIEHCAIIMIO MOPAJIBHOIO BpENa, a TaKke
BOCIIOJIB30BAThCSl JIPYTUMU CHOCOOAMU 3alIUThl TPAXKIAHCKUX MpaB, Mpeay-
cMmotpeHHbiMU ['K POD.

§ 2.00mue npaBuia, kacamuecsi GopMbl U MOPAAKA COBEPUICHUS
3aBelIaHus

3akoH npujaer Gopme 3aBeliaHus 0co00e 3HaYEHUE — OT €€ COOTIOJCHUS
3aBUCHT JIEUCTBUTEIbHOCTD 3aBEIIAHMUS.

3aBenianue AOKHO ObITh COCTaBJIEHO B MUCBMEHHOH (opme U yaocTo-
BEpEeHO HoTapuycoM. [IpuHATO cuuTaTh, YTO MPU YJOCTOBEPEHUU 3aBEIIAHUS
HOTapuyc (JOJKHOCTHOE JIMII0) MPOBEPSET JeeCnOCOOHOCTh, CAMOJIMYHOCTh U
MOJJIMHHOCTh TOJIUCK OOpaTHUBIIETOCs IpaKAaHUHA. Y JOCTOBEPEHHE 3aBellla-
HUS APYTUMU JIMIIAMU JOMYCKAeTCsl B CIIydasX, MPEeIyCMOTPEHHBIX MYHKTOM 7
crateu 1125, crateeit 1127 u nmynkrom 2 crareu 1128 I'K P®. B cooTBeTcTBUM
¢ OcHoBamu 3akoHonaTenbcTBa PO “O HoTapuate” 1993 roma 3aBemanue mMo-
JKET OBITh YIOCTOBEPEHO: a) B TOCYIapCTBEHHON HOTapualbHON KOHTOpE (CT. 36
OcHoB); 0) HOTapuycaMu, 3aHUMAIOUIUMHUCS YacTHOM mpakTukou (ct. 35 Oc-
HOB); B) JOJDKHOCTHBIMHU JIMIIJAMU OPraHOB MCHOJHUTENBHOU Biactu (cT. 37 Oc-
HOB); T) JOJKHOCTHBIMU JIMIIAMHU KOHCYJIbCKUX yupexaeHui Poccuiickoit ®e-
nepauuu (cT. 38 OCHOB).

Hecob6mtonenue ycranosienusix 'K PO npaBun o nucbmeHHoi (opme
3aBEIaHMUs U €r0 YJOCTOBEPEHUHU BIICUET 3a COOOW HEJEHCTBUTEIBLHOCTD 3aBe-
mjanus. CocTaBieHUe 3aBEIIaHUs B MPOCTON MUCHhMEHHOW (OopMe TOMyCKAETCs
TOJBKO B BHJIE€ MCKIIIOYEHHUS B CIIydasx, IpeaycMOTpeHHbIX ctarber 1129 'K
P®.

B ciyuae, korga B coorBercTtBuu ¢ npaswiamu ['K P® nipu cocraBinenuu,
MOANUCAHNHU, YIOCTOBEPEHUH 3aBELIAHMs WM NIPU Nepeaade 3aBellaHusi HOTa-
pUyCy TPHUCYTCTBYIOT CBHJIETEIH, HE MOTYT OBITh TAKUMHU CBUACTECISIMH U HE
MOTYT MOJIMCHIBATH 3aBEIIAHNE BMECTO 3aBEILIATEISA:

1. HOTapuycC WM IPYyroe yI0CTOBEPSIOLIEE 3aBEIllaHue JIULIO;

2. JIMLO, B II0Jb3y KOTOPOI'O0 COCTABJICHO 3aBElllaHUE WIM CIEJIaH 3a-
BEIIATEJIbHBINA OTKa3, CYNPYT TAKOTO JIMIIA, €r0 IETH U POJAUTENH;

3. rpaxziaHe, He 001a/1alolIne 1eeClIOCOOHOCTHIO B ITOJIHOM 00bEME;

4. HETPaMOTHBIE;

5. rpakJaHe ¢ TaKUMU (PU3UYECKUMHU HEJOCTAaTKaMH, KOTOPHIE SIBHO
HE IMTO3BOJIAIOT UM B MOJHON MEpE OCO3HABATh CYIIECTBO MPOUCXOASALIETO;

6. JIMLA, HE BJIAJICIOIIUE B JOCTATOYHOM CTENEHU SI3bIKOM, HA KOTOPOM

COCTAaBJICHO 3aBEIIAHKE, 3a UCKIIOYCHHEM CIIydas, KOT[a COCTaBISETCS 3aKpbI-
TOE€ 3aBECIAaHUE.

B cnyuae, xorna B coorBerctBuu ¢ npasuinamu 'K P® nipu cocrasiienun,
NOANMCAHUN, yIOCTOBEPEHHMM 3aBEIIAHMS WIM IPU IEpefadye ero HOTAPUYCy
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MPUCYTCTBUE CBHUJIETENS SBJISETCS 00s3aTENbHBIM, OTCYTCTBUE CBUICTENS TMPU
COBEPIICHUU yKa3aHHBIX JIEUCTBUH BIIEYET 32 COOOW HEIEHCTBUTEIBHOCTH 3a-
BEII[aHUs, & HECOOTBETCTBUE CBHJIETENSI TPEOOBAHUSAM 3aKOHA MOXET SIBISATHCS
OCHOBaHMEM IPU3HAHUS 3aBElIaHUsl HEAEHCTBUTENbHBIM. Ha 3aBenanum gomx-
HBI OBITh YKa3aHbl MECTO U JIaTa €ro yJOCTOBEPEHHUS, 32 UCKIIOUCHUEM CIIyyas,
npeaycMoTpeHHoro crateeid 1126 'K PO.

HorapuanbHo ynoctoBepeHHOe 3aBemanue. HoTapualibHO yaoCTOBe-
pPEHHOE 3aBellaHue JOJDKHO OBITh HAllMCAHO 3aBellaTesIeM WJIM 3alHCaHO C €ro
cIOB HOoTapuycoM. [Ipw HamucaHWM WM 3alMCU 3aBEIIAHHUS MOTYT OBITH HC-
MOJIb30BaHbl TEXHUUYECKHE CPEICTBA (PJIEKTPOHHO-BBHIYMCIUTENIbHAS MAIIUHA,
MUITYIasi MalllMHKA U Jpyrue). 3aBellaHue, 3allMCaHHOe HOTApUYyCOM CO CJIOB
3aBenaTens, 0 €ro NoAMUCaHus TOJKHO OBITh MOJTHOCTHIO MPOUYMUTAHO 3aBella-
TeJIeM B MPUCYTCTBUM HOTapuyca. Ecny 3aBemiarenb HE B COCTOSHUHU JIMYHO
MPOYMUTATH 3aBEIIAHUE, €r0 TEKCT OrJIallaeTcs JAJIsl HEro HOTApUYCOM, O YEM Ha
3aBEIIAHUU JETAETCSl COOTBETCTBYIONIAS HAJMUCH C YKa3aHUEM IPUYHUH, MO KO-
TOPBIM 3aBEUIATENb HE CMOT JINYHO MPOYUTATh 3aBEIIAHUE. 3ABEIIAHUE JTOJKHO
OBbITh COOCTBEHHOPYYHO MOAMMCAHO 3aBeliaTtesnieM. Ecnu 3aBemartens B CUIY
(bU3UYECKUX HEAOCTATKOB, TSXKEIOW OOJIE3HU WJIM HETPaMOTHOCTH HE MOXKET
COOCTBEHHOPYUYHO MOJMUCATh 3aBEIIaHUE, OHO IO €ro Mpochb0e MOXKET ObITh
MOAIACAHO JIPYTUM TPaXJIaHWHOM B MPUCYTCTBHM HOTapuyca. B 3aBemanuu
JOJKHBI ObITh YKa3aHbl MPUYHUHBI, 110 KOTOPHIM 3aBelIaTeIb HE MOT MOANUCATH
3aBellaHue COOCTBEHHOPYYHO, a TakKe (paMUJIUs, UM, OTYECTBO U MECTO KU-
TENbCTBA TpakJAaHWHA, MOANUCABIIETO 3aBellaHuEe MO MpochbOe 3aBellarens, B
COOTBETCTBHUH C JIOKYMEHTOM, YAOCTOBEPSIIOIINM JIUYHOCTD 3TOr0 I'PaKIaHUHA.
IIpy cocTtaBieHUM M HOTAPUAIBHOM YJIOCTOBEPEHHUM 3aBELIAHUS 110 YKEIAHUIO
3aBEILATENS] MOXKET NMPUCYTCTBOBATh CBUIETEND. ECIIN 3aBEIIaHUE COCTABISETCSA
U yJIOCTOBEPSIETCS] B MPUCYTCTBUU CBUJETENS, OHO JTOJDKHO OBITH UM MOAMHCAHO
Y Ha 3aBEIIaHUU JIOJDKHBI OBITh yKa3aHbl (haMins, UMs, OTYECTBO U MECTO JKH-
TEIbCTBA CBUJIETENSI B COOTBETCTBHUM C JOKYMEHTOM, YIAOCTOBEPSIIOIIMM Er0
auaHocTh. HoTapuyc o0si3aH mpenynpenuTh CBUICTENS, a TaKKe Tpak/laHuHA,
MOJIMHUCHIBAIONIETO 3aBEIIaHNEe BMECTO 3aBelIaTelisd, O HEOOXOAUMOCTH COOJIIO-
nath TaiHy 3aBemanud (ctatea 1123 'K P®). [Ipu yaocToBepeHun 3aBeiiaHus
HOTapHuyc 0053aH pa3bsCHUTH 3aBeliarento cojaepxkanue cratbu 1149 'K PO u
caenatb 00 ATOM Ha 3aBEllaHUM COOTBETCTBYIONIYIO HaIAMUCh. B ciyuae, kornga
MPaBO COBEPIICHUS HOTAPUAIBHBIX JCHCTBUN MPEIOCTABICHO 3aKOHOM JOJIK-
HOCTHBIM JIMIIaM OPTaHOB MECTHOTO CaMOYIIPABJIEHUSA U JOJKHOCTHBIM JIMI[aM
KOHCYJIbCKUX yupexaeHui Poccuiickoit ®denepaiivu, 3aBellaHEe MOXET OBITh
YAOCTOBEPEHO BMECTO HOTAPUYCA COOTBETCTBYIOIIMM JOJIKHOCTHBIM JIMIIOM C
cobmoaenueM npasui 'K P o dhopme 3aBemanusi, mopsiike €ro HoTapuaabHO-
ro YJIOCTOBEPEHUS U TallHE 3aBEIIaHMUs.

3akpbiToe 3aBelaHue. 3aBelaTeNb BIIPABE COBEPUIUTH 3aBEIIAHUE, HE
MPEIOCTABIISS IPU 3TOM JPYTHUM JIMIIAM, B TOM YUCJIE HOTAPUYCY, BO3MOKHOCTHU
O03HAKOMUTBLCS C €ro COJIepKaHUuEM (3aKphITOE 3aBellaHue). 3aKphITOE 3aBella-
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HUE JOJDKHO OBITh COOCTBEHHOPYYHO HAIMCAHO M IIOJIHMCAHO 3aBEIIATEIIEM.
HecobOnronenne >TuX mpaBuil BIEYET 3a COOOM HEAEHCTBHTEIHLHOCThH 3aBella-
HUsI. 3aKpBITOE 3aBEIIAHUE B 3aKJICCHHOM KOHBEPTE IEpelacTcsi 3aBellaTeeM
HOTApUYCy B NPUCYTCTBUU JBYX CBHUIETEJECH, KOTOpPHIC CTaBAT HAa KOHBEPTE
ceou noanucu. KoHBepT, MOANMCAHHBIA CBUICTENSIMH, 3a€YaThIBACTCA B HX
MPUCYTCTBUU HOTAPUYCOM B JPYrod KOHBEPT, HA KOTOPOM HOTApUYC JECTAET
HAJIMUCh, COAEPKAILYI0 CBEACHHUS O 3aBellaresie, OT KOTOPOTro HOTapuyCcoM
MIPUHSTO 3aKPHITOE 3aBellaHue, MECTE U JaTe ero MPUHATH, pamMuiInu, 06 uMe-
HHM, OTYECTBE U O MECTE JKUTEIHCTBA Ka)KJI0ro CBUACTEIISI B COOTBETCTBUH C J[O-
KYMEHTOM, yAOCTOBEPSAIOUIMM JUYHOCTh. [0 mpeacTaBieHnn CBUAECTEIBCTBA O
CMEpTH JIMIIA, COBEPIIMBIIETO 3aKPHITOE 3aBEUIAHUE, HOTAPUYC HE MO3AHEE YEM
yepes MATHAAUATh JHEW CO JIHS MPEACTaBICHUS CBUAECTEILCTBA BCKPHIBAET KOH-
BEPT C 3aBELIAHUEM B MPUCYTCTBUM HE MEHEE YEM JBYX CBHUJECTEIICH WU IMOXKe-
JABIIMX MPU 3TOM MPUCYTCTBOBATh 3aMHTEPECOBAHHBIX JIUI] U3 YUCIIA HACIIE]-
HUKOB 10 3aKOHY. [locie BCKpBITHSI KOHBEPTA TEKCT COJAEPKAIIErocsl B HEM 3a-
BEIIAHUA Cpa3y K€ OTJIAIIAETCS HOTAPUYCOM, MOCIIE€ YEr0 HOTAPUYC COCTABIISIET
Y BMECTE CO CBHJETEISIMH IMOJIMHUCHIBAET MPOTOKOJI, YIOCTOBEPSIOIUIUNA BCKPHI-
THE KOHBEPTA C 3aBCIIAHUEM U COACPKAIIUK MOJHBIA TEKCT 3aBemianus. [log-
JIUHHUK 3aBEIIaHMUsl XpAaHUTCS y HoTapuyca. HacliegHukam BbIIAETCS HOTApH-
aJbHO yJIOCTOBEPEHHAS! KOIHUS MPOTOKOJIA.

3aBenianus, MPUPABHUBAEMbIE K HOTApHAIbHO YAOCTOBEPEHHBIM 3aBella-
HUsM. [[prpaBHUBAIOTCS K HOTAPUAIBHO YAOCTOBEPEHHBIM 3aBEIIAHUSM

1) 3aBemanus rpakaaH, HaXOAANIMXCA HA WM3JICYCHUU B OOJILHHUIIAX, TOC-
MUATAISIX, APYTUX CTAIlMOHAPHBIX JICUEOHBIX YUPEKICHUSAX WM MPOKUBAOIINX
B JOMAaX JJISl IPECTAPEIIbIX U MHBAJIU/IOB, YIOCTOBEPEHHBIE TJIABHBIMH BpayaMH,
X 3aMECTUTEISIMU 10 MEAUIMHCKOMW YacTH WM JICKYPHBIMH BpadamMy 3TUX
OOJILHHMII, TOCTIMTAICH U JPYTrUX CTAIMOHAPHBIX JICUCOHBIX YUPECKIACHUM, a TaK-
K€ HAYaJIbHUKAMH TOCIUTANICH, JUPEKTOPAMHU WJIA TJIaBHBIMH BpayaMmu JOMOB
IUIS TIPECTAPEIBIX U UHBAJIUJIOB;

2) 3aBellaHus TpakJaH, HAXOASAIIMXCA BO BpeMs IUUIaBaHUS Ha Cyjaax,
maBarmux noj I'ocynapctBeHHbIM (iiarom Poccutickoit denepanun, yaocTo-
BEPEHHBIC KAIIUTAHAMU 3TUX CYIOB;

3) 3aBemanus TpakIaH, HAXOIAIMMUXCS B PA3BEIOYHBIX, APKTHUYCCKUX WU
JIPYTUX MOJIOOHBIX AKCICAUIUAX, YIOCTOBEPEHHbIE HaYaIbHUKAMU ITUX JKCIIe-
D10Z000%07

4) 3aBelniaHus BOCHHOCIIYXAIIWX, a B MYHKTax JIUCIIOKAIIUA BOWHCKHUX
qyacTel, I7ie HET HOTapUYCOB, TAKXKE 3aBellaHus padOTaloOlMX B ATHUX YaCTAX
IrpaXJaHCKUX JIUI, YJIEHOB UX CEMEH U YJICHOB CEMEl BOCHHOCIYXXaIIUX, yA0-
CTOBEPEHHBIE KOMaHIUPAMHU BOUHCKUX YaCTEH;

5) 3aBemiaHus TpaXkJaaH, HAXOSIIUXCS B MECTaxX JUIIECHUS CBOOO/IbI, y10-
CTOBEpPEHHBIC HAaYaIbHUKAMHU MECT JIUIIEHUS] CBOOOIBI.

3aBelllaHue, TPUPABHEHHOE K HOTAPHAIBHO YJIOCTOBEPEHHOMY 3aBElla-
HUIO, JI0JKHO OBITh MOJMKUCAHO 3aBeIlaTeieM B MPUCYTCTBUU JIUIIA, YIOCTOBE-
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PSIOIIETO 3aBEIIAHUE, U CBHUJETEIS, TAKKE MOJNUCHIBAIONIETO 3aBEUlaHuE. 3a-
BEILl[AaHHE, YIOCTOBEPEHHOE B COOTBETCTBHM C HACTOSIIEH CTaTheil, AOJIKHO
OBbITh, KaK TOJBKO JJIs TOTO MPEJCTABUTCS BO3MOXKHOCTH, HAIPABIEHO JIUIIOM,
YAOCTOBEPUBIINM 3aBEIIAHUE, YEpEe3 OpPraHbl IOCTHUIMU HOTAPUYCY MO MECTY
KUTEIBCTBA 3aBewarens. Eciu nuiy, y10CTOBEpUBIIEMY 3aBEIIAHUE, U3BECTHO
MECTO KUTEIbCTBA 3aBEILATEJ, 3aBEIIAHUE HAIPABISAETCS HENMOCPEICTBEHHO
COOTBETCTBYIOILIEMY HOTApUYCY.

Ecnu B xakoM-mubo M3 cilyyaeB IpakJaHHUH, HaMEpEBAIOIIUNCS COBEP-
IIUTh 3aBEIIAHUE, BBICKA3BIBAECT JKEJAHUE MPUIIIACUTH I 3TOr0 HOTapuyca U
MMEETCA pa3yMHasi BO3MOXKHOCTbh BBIIIOJHUTH 3TO JKEJIAHUE, JIMIA, KOTOPbIM B
COOTBETCTBHUH C YKa3aHHBIM ITYHKTOM IIPEJOCTABIEHO IPABO yIOCTOBEPUTH 3a-
Bel[aHUE, 00s3aHbl IPUHATH BCE MEPHI JIJIs MPUTJIAIICHHs K 3aBELIATEN0 HOTa-
puyca.

3aBemiaTe/ibHbIC PacCHOPSIKEHUsI IPABAMHU HA JIeHEKHbIE CpPeICTBAa B
Oankax. [IpaBa Ha AEHEXHBIE CPEACTBA, BHECEHHBIE I'PAXKIAHMHOM BO BKJIAJ
WIM HaXoJdIlKecs Ha JI0OOM JPYroM cyeTe rpakJIaHvHa B OaHKe, MOTYT ObITh
[0 YCMOTPEHHIO TPakJIaHWHA 3aBELIaHbl JIMOO B MOPSAKE, MPELYCMOTPEHHOM
cratbsimMu 1124 — 1127 'K P®, n1uGo nmocpeacTBOM COBEPILICHUS 3aBEUIATENbHO-
ro pacnopspKeHus B TUCbMEHHOM opMe B ToM ¢unuane 6aHka, B KOTOPOM Ha-
XOJIUTCA 3TOT CUET. B OTHOIIEHUH CPEACTB, HAXOASIIIMXCA HA CUETE, TAKOE 3a-
BEIIATEILHOE PACHOPSIKEHUE MMEET CHIIy HOTapUaIbHO YJIOCTOBEPEHHOIO 3a-
BEILIaHMUSI.

3aBeniaTenbHOE pacopsDKEHUE MpaBaMy Ha JICHEKHBIC CPEACTBA B OaHKE
JOJIKHO ObITh COOCTBEHHOPYYHO MOAMMCAHO 3aBEIIaTeeM C YKa3aHHEM JaThl
€r0 COCTaBIICHUS W yJOCTOBEPEHO CIy)KaIlUM OaHKa, UMEIOIIUM MPaBO MPUHU-
MaTh K UCIIOTHEHUIO PAaCHIOPSKEHUS KIMEHTa B OTHOIIEHUHU CPEJICTB Ha €ro cue-
te. [lopsimok coBepleHus 3aBelaTeNbHbIX PACIOPSIKEHUI IEHE)KHBIMUA CPENICT-
BaMH B OaHkax onpezensercs [IpaButenscTBoM Poccuiickoit denepanmm.

[IpaBa Ha AeHEXHBIE CPENCTBA, B OTHOIICHHH KOTOPHIX B OaHKE COBEp-
IIEHO 3aBEIIATENIbHOE PaclopsiKEHUE, BXOASAT B COCTaB HACJIEACTBA U HACHEdy-
I0TCSI Ha OOIIMX OCHOBAaHUSX B COOTBETCTBUHU ¢ mpapmwiamu ['K PD. Otu cpen-
CTBa BBIJAIOTCA HACJIEAHUKAM HAa OCHOBAaHWM CBUJIETEIbCTBA O IMpPAaBE Ha Ha-
CJIEICTBO U B COOTBETCTBUM C HUM, 32 HUCKIIOUECHHEM CIIy4aeB, MPEIyCMOTPEH-
HbIX MYHKTOM 3 ctateu 1174 'K PO.

BrleykazanHpie ipaBujiia TPUMEHSIOTCS U K HHBIM KPEJAUTHBIM OpTaHH-
3alUsAM, KOTOPBIM IIPEAOCTABIEHO IPaBO MPUBJIEKATh BO BKJIAbl WIIM HA APYrUe
cyeTa JICHEKHBIE CPEJICTBA TPAXKIAH.

3aBemianue B 4Ype3BbIYAHMHBIX 00CTOATENLCTBAX. ['pakIaHuH, KOTO-
PBIl HAXOIUTCS B IOJIOKEHUH, SBHO YTPOXKAIOLIEM €ro U3HHW, U B CHIy CJIO-
KUBIIUXCS YPE3BBIYAWHBIX OOCTOSITENILCTB JIUIIEH BO3MOXKHOCTH COBEPIIUTH
3aBellaHuEe B COOTBETCTBUU ¢ npaBuiamu cratei 1124-1128 I'K PD, moxet us3-
JIO’KUTh TIOCJIEHIOI0 BOJIKO B OTHOLIEHWHM CBOErO MMYIIECTBA B IPOCTOM IHCH-
MEHHOU popme.
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N3noxeHne rpaxJaHUHOM IIOCJIEIHEN BOJIM B IPOCTOM MHUCHMEHHOMN
dbopMe TpHU3HAETCS €ro 3aBellaHHWeM, €ClIM 3aBellaTellb B MPHUCYTCTBUH JBYX
CBUJETENEH COOCTBEHHOPYYHO HAMUCal U MOAMKUCAN TOKYMEHT, U3 COJIEepKaHUS
KOTOPOTO CJIEAYET, UTO OH MPEACTABISIET COOOM 3aBelIaHue.

3aBelaHue 3/1eCh, yTPAYMBAET CUILY, €CJIM 3aBELIATEIb B TEUEHUE MECALA
MOCJIe TPEKpPAIICHUST ITUX OOCTOSTEIBLCTB HE BOCMOJB3YETCS BO3MOXKHOCTHIO
COBEPIINTH 3aBEIIaHUEe B KaKOW-TMO0 MHOU (hopme, MPeayCMOTPEHHOM CTaThs-
Mu 1124-1128 I'K P®. OHO MOANEKUT UCHOJHEHUIO TOJBKO MPHU YCIOBHUH MOJI-
TBEPXKJEHUS CYJIOM 10 TPEeOOBAHUIO 3aUHTEPECOBAHHBIX JHUIl (haKTa COBEpIIIE-
HUS 3aBCIIaHUS B UYPE3BBIYANMHBIX OOCTOSITEILCTBAX. YKazaHHOEe TpeOoBaHUE
JOJKHO OBITh 3asBJICHO JI0 MUCTEUCHHS CPOKa, YCTAHOBJIEHHOIO JUISl MPUHSTHUS
HaCJIEJCTBA.

OTMeHa M M3MeHeHHe 3aBellaHus. 3aBeNIaTeNlb BIIPABE OTMEHUTh WJIU
M3MEHUTh COCTaBJICHHOE MM 3aBelllaHhE B JIFOOOE BpeMs MOCIe €ro COBepile-
HUSI, HE YKa3bIBas MPU 3TOM MPUYHMHBI €70 OTMEHBI WU U3MEHEeHud. [ oTMme-
HbI WJIA U3MEHEHHUsI 3aBeIlaHusl He TpeOyeTcsl ube-Tubo coriacue, B TOM YUCTe
JIWL, Ha3HAYCHHBIX HACJEIHHKAMH B OTMEHSEMOM WJIM HW3MEHSEMOM 3aBellla-
HUH. 3aBEUIATENb BIIPABE MOCPEACTBOM HOBOT'O 3aBEIIAHUS OTMEHUTH MPEXKHEE
3aBellaHue B 1EJIOM JUOO M3MEHUTH €ro MOCPEACTBOM OTMEHBI UM U3MEHEHUS
OTJACNBHBIX COAEPXKAIIMXCA B HEM 3aBEeUIATENbHBIX pacnopspkeHui. [locne-
IyIollee 3aBellaHue, HEe cojlieprKallee MPSMbIX yKa3aHU 00 OTMEHE MPEKHETo
3aBEIIAHUS WM OTAEIIBHBIX COAEPKAIIUXCS B HEM 3aBEIIATEIbHBIX PACIIOPSIKE-
HUM, OTMEHSET 3TO MPEKHEE 3aBEIIAHUE IMOJHOCTHIO MM B YaCTH, B KOTOPOU
OHO TMPOTHUBOPEUYUT MOCIEAYIOUIEMY 3aBEUIAHUIO. 3aBellaHue, OTMEHEHHOE
MTOJTHOCTBIO WJIM YaCTUYHO MOCJIEAYIOIIMM 3aBEIIAHUEM, HE BOCCTAHABIMBAETCS,
€CJIM TMOCIIEAYIOIIEE 3aBEIIAHNE OTMEHEHO 3aBEIIATEIEM MOJHOCTBIO WM B CO-
OTBETCTBYIOIIEH 4YacTU. B ciydyae HEAEWCTBUTEIBHOCTH IOCIEAYIOIIETO 3aBe-
LIAHKS HACJIEIOBAHUE OCYIIECTBIISIETCS B COOTBETCTBUM C MPEKHUM 3aBELIAHU-
EM.

3aBenianre MOKET ObITh OTMEHEHO TaKkKe MOCPEICTBOM PACTIOPSIKEHUS O
ero orMmeHe. PacnopsikeHrne 00 OTMEHE 3aBellaHus JOJKHO OBITh COBEPILIECHO B
dbopme, yctanoBnenHor 'K P® s coBepiieHus 3aBemanus. 3aBeliaHueM, Co-
BEPIICHHBIM B YPE3BBIYAWHBIX OOCTOSITENBCTBAX, MOXKET OBITh OTMEHEHO HIIU
M3MEHEHO TOJIbKO TaKO€ >K€ 3aBelllaHue. 3aBelIaTeIbHBIM PACHOPSKEHUEM B
O0aHKe MOXET ObITh OTMEHEHO WJIM M3MEHEHO TOJBKO 3aBEIIATENIbHOE pacIops-
’KEHUE MpaBaMH Ha JIEHEKHbIE CPEJCTBA B COOTBETCTBYIOIIEM OaHKE.

HenelicteutenbHOCTh 3aBemianus. [Ipu Hapymenun nonoxenud ['K
P®, Bnekymnux 3a co00N HEACHCTBUTEIHHOCTh 3aBEIIaHUsS, B 3aBUCUMOCTH OT
OCHOBAHMSI HEJCUCTBUTEIHLHOCTH, 3aBCIIAHUE SBISETCS HEACHCTBUTEIILHBIM B
CUJIY NPU3HAHUS €70 TAKOBBIM CYJOM (OCIIOPUMOE 3aBEIaHNE) WU HE3aBUCHMO
OT TaKOTO MPU3HAHUS (HUYTOXKHOE 3aBEIlaHKE). 3aBelIaHUE MOXKET OBbITh MpH-
3HAHO CYJOM HEICHCTBUTEIILHBIM II0 UCKY JIMIIA, TPaBa WM 3aKOHHBIE MHTEpE-
Cbl KOTOPOTO HApyIIEHbl 3TUM 3aBemniaHueM. OcnapuBaHue 3aBELIAHUSI 0 OT-
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KPBITHSI HACJIEICTBA HE AoIyckaeTcs. He MOryT ciyKuTh OCHOBaHUEM HEIECHUCT-
BUTEIHHOCTH 3aBEIIAHUS ONMWCKU U JAPyrue HE3HAYUTEIbHBbIC HAPYIICHUS TO-
pSZIKa €ro COCTaBJICHMS, MOANMMCAHUS WIH YIOCTOBEPEHUS, €CIIU CYIOM yCTa-
HOBJICHO, YTO OHHU HE BJIMSIOT HA IOHMMaHUE BOJIEU3bABICHU 3aBemiarens. He-
JIEHUCTBUTENBHBIM MOXET OBITh KaK 3aBEIIaHUE B IEJIOM, TaK U OTIEJIbHBIE CO-
JepKalrecss B HeM 3aBellaTeIbHbIe pacropsikeHus. HenelcTBuTeIbHOCTh OT-
JEIBHBIX PACMOPSKEHUN, COAEpXKAIINXCsl B 3aBElIaHWM, HE 3aTparuBaeT OcC-
TaJTbHOW YacTH 3aBEIIaHMs, €CIM MOXKHO MPEAINOJIOKUTh, YTO OHA OblIa Obl
BKJIIOUEHA B 3aBEIIAaHWE W TPHU OTCYTCTBUU PACHOPSHKCHUH, SBIISIONIUXCS HE-
nercTBUTENbHBIMU. HenelicTBUTEIbHOCTh 3aBellaHusl He JIUIIAEeT JUIl, YKa3aH-
HBIX B HEM B Kaue€CTBE HACIIECTHUKOB WJIM OTKA30IOJydaTesiel, mpaBa Haciema0-
BaTh M0 3aKOHY WJIM HA OCHOBAaHUHU JIPYTOT0, NeUCTBUTEIHHOTO, 3aBEIIaHNUs.

ToakoBanue 3aBemanus. [Ipu TONKOBaHUM 3aBElIaHUS HOTAPUYCOM,
WCIIOJTHUTEJIEM 3aBEIlaHUs U CYJIOM NMPUHUMAETCS BO BHUMaHUE OYKBaJIbHbIN
CMBICJT COJEpKaIIuXCsl B HEM CJIOB U BbIpakeHUU. B ciydae HesicHOCTH OyK-
BAJILHOTO CMBbICJIa KAaKOTO-JTUOO TMOJOKEHUS 3aBEllaHWs OH YyCTaHaBIMBAETCS
MyTEM COIMOCTABJICHUS TOT'0 MOJIOKEHUSI C IPYTUMHU MOJTOKEHUSIMUA U CMBICIIOM
3aBeniaHus B 1eaoM. [lpu 3ToM MOMKHO OBITH OoOecreueHo Haubolsiee MOJHOE
OCYIIECTBIICHHE MPEANoIaracéMoi BOIU 3aBeliaTersl.

Ucnoanenue 3aBemanns. Ucnoanurenb 3aBemanus. B cooTBeTcTBUM
coct. 1133 - 1134 I'K PD, ecnm 3aBemaTenb HE Ha3HAYMI MCHOJHUTEIS 3aBeE-
[[aHUA, 3aBellaTeNIbHbIE PACHOPSHKEHUS JTOJKHBI UCIOIHATCA HACIEIHUKAMU.
3aBelaTenb MOKET NOPYYUTh UCIIOTHEHUE 3aBEUIaHUs YKa3aHHOMY UM B 3aBe-
U[AHUU TPAXKJIAHUHY - AYNICTPUKA3UUKY (MCIOJHUTEINO 3aBEIIaHus) HE3aBUCH-
MO OT TOTO, SIBJIIETCSI JIU ATOT rpa)KAaHWH HacieAHUKOM. [lo ucnonHeHuu 3a-
BEILIaHMsI HACJIEHUKHU BIpaBe TPeOOBATh OTYET O €ro ucnonHeHuu McmonHu-
TEJb BOJM 3aBEIIAHUS SIBJISETCS MOMOIIHUKOM HACIEIHUKOB B OCYIIECTBICHUU
3aBeIllaHusl, ero MpaBa U OO0S3aHHOCTH JOJKHBI OMPENETATHCA COAECpPHKAHUEM
3apemanus. [Ipu ynocToBepeHnn 3aBellanusi, KOTJa Ha3HAYaeTCs] UCTIOTHUTEIb
BOJIM 3aBelIaTelNsl, HEOOX0MMO, YTOOBl HOTAPUYC WM MHOE JTOJKHOCTHOE JIW-
110, TTOJTHOMOYHOE YI0CTOBEPATH 3aBEIIaHus, MOAPOOHO BBISICHSIIM JKEeJIaHus 3a-
BEIIATEJS, KPYT MPaB U 00513aHHOCTEH, BO3JIaraéMbIX UM Ha UCTIOTHUTEIIS.

Cornacue rpakJaHWHa OBbITh HCIOJHUTENIEM 3aBEUIaHUS BbIpaKaeTCs
ATUM TPaXJTaHUHOM B €ro COOCTBEHHOPYYHOW HAJIMKMCH HA CaMOM 3aBEIlaHUU,
WU B 3asBJICHUH, NMPUJIOKEHHOM K 3aBCIIAaHUIO, WIM B 3asBICHUH, TTOJAHHOM
HOTapHyCy B TE€UCHHE MeCsIa CO JHS OTKPBITHS HAcleACTBa. | pakJaHUH MpU-
3HAETCSl TAKXKE JIaBIIMM COTJIaCHE OBbITh UCIIOJHUTEIEM 3aBEIaHus, €CIM OH B
TEUEHHE MeCsIa CO JIHS OTKPBITUS HAcCHeJCTBAa (PAaKTUUECKH MPUCTYMHI K HC-
MOJIHEHUIO 3aBemanus. [lociie OTKpBITHS HACIEACTBA CyJ MOXET OCBOOOIUTH
WCIIOJTHUTEIS 3aBEIllaHus OT €ro 00s13aHHOCTEH, Kak Mo MPochbe caMOro MCIoJ-
HUTENSl 3aBelIaHUs, TaK U IO MPOChOE HACIEIHUKOB MPU HAIMYUH OOCTOSI-
TEJbCTB, MPEMSITCTBYIOMIMNX UCTIOTHEHUIO TPAXKIAHUHOM 3THX 00s13aHHOCTEH.
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IHotHOMOYMSA HCHOJHHUTEIA 3aBellaHusA. [lodTHOMOYMSA HCHOJHUTENS
3aBeIllaHMs] OCHOBBIBAIOTCS Ha 3aBEIIAHHH, KOTOPHIM OH Ha3HAYEH WCIIOJIHUTE-
JeM, U YIOCTOBEPSIOTCS CBHUJIETEIHLCTBOM, BbIAaBaeMbIM HoTapuycoMm. Eciu B
3aBEIIaHUM HE MPETyCMOTPEHO MHOE, MCIIOJHUTEIh 3aBEIIaHMs JOJHKEH MpH-
HSATh HEOOXOAUMBIE TSI HCTIOJTHEHUS 3aBEIlIaHus MEPbI, B TOM YHUCIIE:

1) obecrieunTh MEpeXo ] K HACIEAHUKAM MPUYUTAIONIETOCS UM HACJIEACT-
BEHHOT'O MMYIIECTBA B COOTBETCTBUM C BBIPAXKCHHOW B 3aBEIIAHMM BOJICH Ha-
clie10/1aTeNisl U 3aKOHOM;

2) MPUHSATHL CAMOCTOSITEILHO WJIM Yepe3 HOTapuyca MEphI 10 OXpaHe Ha-
CJIE/ICTBA U YIPABJICHUIO UM B UHTEpPECaX HACIICIHUKOB;

3) MOAyYUTh TPUYMTAIONIMECS HACJIENO0JIaTeNl0 JCHEXKHBIE CPEICTBA U
MHOE MMYIIECTBO IJis Tepefayd MX HacCJeIHUKaM, €CIU 3TO HMMYIIECTBO HE
MOJJICKUT Tepelaue IPYruM JUlaM;

4) UCTIOTHUTH 3aBellaTeIbHOE BO3JI0KEHUE JIMOO TpeOoBaTh OT HaCie-
HUKOB MCIIOJIHEHUS 3aBEIIATEIbHOI0 OTKa3a WK 3aBEIIATEIbHOTO BO3JIOKECHHUS.

HcnonnuTens 3aBelianus BpaBe OT CBOETO UMEHH BECTHU Jiefia, CBSI3aH-
HbIE C UCTIOJIHEHUEM 3aBEIllaHUs], B TOM YHCIIE B CyJIe, IPYTUX TOCYJapCTBEHHBIX
OpraHax ¥ roCcyJapCTBEHHBIX YUPEKICHUSIX.

Bosmenienue pacxoioB, CBSI3aHHBIX C UCIOJHEHUEM 3aBeianus. Mcnon-
HUTEJb 3aBEIllaHKs] UMEET MPABO HAa BO3MEILEHHUE 3a CUET HAClIeICTBA HEOOXO-
JTMMBIX PAaCcXOJIOB, CBSI3aHHBIX C MCIIOJTHCHUEM 3aBEIaHUs, a TAKKE HA TOJTyde-
HUE CBEPX PACXOJOB BO3HATPAXKICHUS 3a CUET HACIEJCTBA, €CIU ATO Ipeay-
CMOTPEHO 3aBEIlIaHUEM.

3aBemare/ibHbIH 0TKa3. PacrpocTpaHEHHBIM BHUAOM 3aBELIATEIBLHOIO
pacropsiKeHusl SIBJISIETCSl 3aBellaTeNbHbIM OTKa3 (Jerar). 3aBeniaTenb BIIpaBe
BO3JIOKUTh Ha OJHOTO WJIM HECKOJIbKUX HACIEJHUKOB MO 3aBEUIAHUIO WIH IO
3aKOHY HCIIOJIHEHHE 3a CUET HACJIe/ICTBA KaKOW-IMOO O0S3aHHOCTH WMYIIIECT-
BEHHOTO XapakTepa B IMOJIb3y OAHOI'O WM HECKOJIbKHUX JIHIl (0TKa30moyJare-
Jieit), KOTopble TPHOOPETAIOT PaBO TPeOOBATh UCIIOJHEHHUS 3TOM 00sS3aHHOCTH
(3aBemaTenbHBIA OTKa3). 3aBelniaTeIbHbIH OTKa3 JOJKEH ObITh YCTAHOBJICH B
3apemannn. CojepikaHue 3aBelIaHUsl MOKET MCUEPIBIBATHCSA 3aBelaTeNIbHBIM
otkazoM (4. 1 ct. 1137 'K PD).

[IpeameTom 3aBelIaTeIbHOI0 0TKAa3a MOXKET OBITh Mepeaadya 0TKa30Io-
Jy4aTesiro B COOCTBEHHOCTh, BO BJIQJICHUE HA MHOM BEIIIHOM IIPaBe WJIM B TOJIb-
30BaHUE BEIIM, BXOJSIIICH B COCTaB HACIENCTBA, Nepeaadya OTKa30MOIyqdaTeIro
BXOJISIIIIETO B COCTAaB HACJIECTBA MMYIIECTBEHHOrO IpaBa, MPUOOpPETCHUE s
OTKA30I0JydaTesisa U nepejada eMy MHOTO MMYIIECTBA, BHITIOJHEHHUE ISl HETO
onpeieIeHHON pabOThl WM OKa3aHWE €My OMPENIeICHHON yCIIyTH JIMOO ocylie-
CTBJIEHHE B TI0JIb3Yy OTKA30IOJIydaTessi MEPUOJAMUECKUX IUIATEKEH U TOMY TIO-
noOHoe. B ywacTHOCTH, Ha HACIEIHHKA, K KOTOPOMY MEPEXOIUT KUIOH JIOM,
KBapTUpa WIM MHOE JKWJIOE MOMEIIEHHE, 3aBeIIaTellb MOXET BO3JIOXKUTH 00s-
3aHHOCTH MPEJOCTAaBUTH APYTroOMY JIHUILy Ha MEPHUOJ KM3HU 3TOTO JHUIA WK Ha
MHOM CPOK MPaBO MOJIB30BaHUS ATUM MOMEIEHUEM WIH €0 ONpeeIeHHON Ya-
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cteio. [lpu mocnmemyromem mnepexojie mpaBa COOCTBEHHOCTH Ha MMYIIECTBO,
BXOJMBILIEE B COCTAaB HACIEJCTBA, K JPYromMy JIMIy MPABO MOJIB30BAHUS 3TUM
MMYILECTBOM, IPEIOCTABICHHOE T10 3aBELIATEIIbBHOMY OTKa3y, COXPaHSIET CUILY.

K oTHomIeHHSIM MeEXAy OTKa3zomojydaresieM (KpeIuTOpOM) M HACIIeIHH-
KOM, Ha KOTOPOT'0 BO3JIOKEH 3aBEUIATEIbHbINA OTKA3 (JOJKHUKOM ), IPUMEHSIOT-
cst mosioxkeHuss ['K P® o6 obsizarenbeTBax, €ciiv U3 MpaBUJl HACTOSIIETO pa3fie-
Jla ¥ CyIIECTBA 3aBEIIATEIBHOTO OTKA3a HE CIEAYET UHOE.

[IpaBoO Ha MoNyYeHHE 3aBEMIATEIBHOTO OTKAa3a JICHUCTBYET B TEUCHUE TPEX
JIET CO JIHS OTKPBITUSI HACIEJCTBA M HE MEPEXOJAUT K ApyruM jaunam. OmHako
OTKA30I0Jy4aTeII0 B 3aBEIIAHUU MOXKET ObITh MOJHA3HAYEH JIPYroll OTKAa30I0-
Jly4yaTellb Ha CIly4yal, €CJIM Ha3HAYEHHBIM B 3aBEIIaHUU OTKA30II0JYy4YaTellb yM-
PET 10 OTKPBITHS HACIIEICTBA WJIM OJHOBPEMEHHO C HaclieaoareseM, Jubo oT-
KaXeTCs OT NMPUHATHS 3aBELIATEIBHOTO OTKA3a WJIM HE BOCIOJB3YETCS CBOUM
MpaBOM Ha IMOJyYeHHE 3aBelIaTeIbHOI0 0TKa3a, JTUOO0 JUIIUTCS MpaBa HA MOJTY-
YEHHUE 3aBEIIATEIILHOIO OTKa3a B COOTBETCTBUM C MPABUJIAMM IIYHKTA 5 CTATbU
1117 TK PO.

HcnosHeHue 3aBelIaTe/ibHOI0 0TKa3a. HacieqHuk, Ha KOTOPOro 3aBe-
1IATEJIEM BO3JIOKEH 3aBENIATEIbHBIN OTKA3, NOJKEH UCIIOJHUTH €Tr0 B MpeIeiax
CTOMMOCTH TMEPEMIEAIIEr0 K HEMY HACJIEACTBA 32 BBIUETOM IMPUXOIAIIMXCS Ha
HEro JOJNTOB 3aBemarens. ECiM HacllelHUWK, Ha KOTOPOTO BO3JIOKEH 3aBella-
TEIbHBIA OTKa3, UMEET MPaBoO Ha 00A3aTEIbHYIO JOJIO0 B HACIEICTBE, €ro 00s-
3aHHOCTb MCIIOJHHUTH OTKAa3 OTPAHUYMBAECTCA CTOMMOCTBIO MEPEUIEAIIEr0 K He-
My HacCJIeJICTBa, KOTOpas MPEBBIIIAET pa3Mmep ero ods3arenpbHol nonu. Ecnu 3a-
BEIATEIBHBIA OTKa3 BO3JIOKEH HAa HECKOJBKUX HACIEIHUKOB, TAKOW OTKa3 00-
PEMEHSIET MPAaBO Ka)XJOT0 M3 HUX HA HACJIEACTBO COPa3MEPHO €ro J0JI€ B Ha-
CIEACTBE MOCTOJIbKY, MOCKOJIBKY 3aBEUIaHUEM HE IMPEIyCMOTpPEeHO MHoe. Eciu
OTKAa30I0JIy4aTesb YMEP 10 OTKPBHITHS HACJEACTBA WM OJHOBPEMEHHO C 3aBe-
niaTeneM, Ju00 OTKa3alcs OT MOJyYeHHUs 3aBEHIAaTEIHbHOTO OTKa3a WM HE BOC-
IIOJIB30BAJICA CBOMM IIPAaBOM Ha IOJYYEHUE 3aBELIATEIIBHOTO OTKa3a B TCUCHUE
TpeX JIET CO JIHS OTKPBITHS HACJEACTBA, JUOO JIMIIWJICS MpaBa Ha MOJYYCHUE
3aBeIIaTEeIbHOTO OTKa3a, 00S3aHHBIN MCIIOJHHUTH 3aBEIIaTeNbHbIN 0TKa3, OCBO-
00X maeTcst OT ATOW 00S3aHHOCTH, 32 UCKIIFOUEHHUEM CIydasi, KOrjia OTKa30MoJly-
4yaTesro MOJHA3HAYEH JPYTOW OTKA30I0Iy4daTelb.

3aBemaTe/ibHOE BO3JIOJKE€HHE. 3aBEIIATENIb MOXKET B 3aBEIIAHUU BO3JIO-
YKUTHh HA OJTHOTO WJIM HECKOJBKHX HACJIEAHUKOB 110 3aBEIIAHUIO WIH 110 3aKOHY
00s13aHHOCTh COBEPIIUTh KaKoe-IN0O0 JIeHCTBHE MMYIIECTBEHHOTO WU HEUMY-
IIIECTBEHHOTO XapaKTepa, HAMpaBJICHHOE Ha OCYIIECTBIICHHE OOIIENOJIe3HON
ey (3aBemaTeabHOE BO3okeHNe). Takas ke 00S3aHHOCTh MOXKET OBITH BO3-
JIOK€HA Ha MCIIOJHUTEIS 3aBELIAHUS IMPU YCIOBUU BBIICJIECHHUS B 3aBCILIAHUU
YaCTU HACJEICTBEHHOTO MMYILECTBA ISl UCIIOJHEHUS 3aBELIATEILHOIO BO3JIO-
KEHHMs. 3aBellaTeNb BOPABE TAKKE BO3JOXKUTH HA OJHOTO MJIU HECKOJBKUX Ha-
CJICIHUKOB OOS3aHHOCTh COJIEp>KaTh MPUHAJJICKAIIUX 3aBEIIaTeNII0 JIOMAIIHUX
JKUBOTHBIX, & TAKXKE OCYIIECTBISATh HEOOXOAUMBIM HAA30pP U YXOJI 32 HUMHU.
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3amHTEpECOBAaHHBIC JIMIA, UCIIOJIHUTEh 3aBEIIaHUs U JIFOOOW M3 Hace-
HUKOB BIIpaBe TpeOOBaTh MCIOJHEHHS 3aBEIIaTSIIHbHOTO BO3JI0KEHHUS B Cy/e0-
HOM TOPSJIKE, €CJIM 3aBEUIaHUEM HE TPEAYCMOTPEHO UHOE.

[lepexon kK apyruM HacjaeAHUKAM OOS3aHHOCTH WCIIOJHHUTDH 3aBellaTellb-
HBIM OTKa3 WJIN 3aBellaTelIbHOEe Bo3JIokeHue. Eciau BeaencTBrue o0CTOSITENILCTB,
npenycMotperHbix ['K PO, gons HacnencTBa, mpuyuTaBIIascs HACICIHUKY, Ha
KOTOPOTo OblJIa BO3JI0’KEHA 00SI3aHHOCTh MCITOJIHUTH 3aBelIaTeIbHbINA O0TKA3 WU
3aBEILIATEIbHOE BO3JIOKEHUE, NEPEXOAUT K IPYTHUM HACIEIHUKAM, MOCIIECIHUE,
MOCTOJIbKY, MOCKOJIBKY M3 3aBEIaHMS WJIM 3aKOHA HE CIIelyeT MHOE, 00s3aHbI
HCITOJTHUTH TaKOM OTKa3 MJIM TaKOE BO3JI0KEHUE.
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I'naBa Ne 34. HacjienoBanue no 3aKkoHy

§ 1. O0mue MoJI0KEeHUS 0 HACTEJOBAHUM 110 3AKOHY

HacnenoBanue mo 3akoHy UMEET MECTO, KOT/Ia M MOCKOJIbKY OHO HE U3-
MEHEHO 3aBEIIaHHUEM

1) ecnu HaciemoAaTeNb HE OCTaBWJI 3aBEIIaHUS WM €CIIU €T0 3aBellaHue
MPU3BAHO MOJTHOCTHIO HEJIEHCTBUTEIBHBIM;

2) ecnu 3aBeliaHa TOJBKO YacTh MMYIIECTBA WM 3aBEIIaHHE NMPU3HAHO
HEJCHCTBUTEIBHBIM B OIPE/ICIICHHON YacTH;

3) ecnau Ha3HAYEHHBIM B 3aBEIIAHUM HACIEIHUK YMEp PAaHEE OTKPBITHUS
HaCJIeICTBa MJIM OTKA3aJiCsl OT MPUHSATHS HACIEICTBA.

B npenenax kaxxaoil ouepenu HACIEIHUKH IO 3aKOHY MPHU3BIBAIOTCS OJ1-
HOBPEMEHHO U JEJST HACIEICTBO MEXAY cCOO0H TOPOBHY.

HeoOxonuMo o0patuTh BHUMaHUE HA TO, YTO HACJIEIHHUKH MOCIEYIOIEH
ouepenH JOMYCKAIOTCs K HACIEOBaHUIO:

a) MpU OTCYTCTBUHU HACIEAHUKOB IIEPBBIX OUepeei;

0) B ciIyyae HENPUHATUS UMU HACJIE/ICTBA;

B) KOTJla BCE€ HACJIEIHUKHU MEPBOW Ouepeau JIMIICHBI 3aBellaTesieM MpaBa
HacJIeI0BaHUs JIMOO HE UMEIOT MpaBa HACIEI0BaTh N0 OCHOBAHUSIM, YKa3aHHBIM
B 3aKOHE.

Bce HacnegHuku TOM ouepeau, KOTopas MpU3BaHa K HACJIEIOBaHUIO, Ha-
CJIIEIYIOT B PABHBIX JOJSAX. DTO 3HAYUT, UTO UMYLIECTBO JEIUTCS MEXIY HUMHU
MOPOBHY (32 UCKIIOUYEHHEM HACIIEyEMBIX MPEAMETOB OOBIYHOM JOoMalIHel 00-
CTaHOBKHM U obuxoxaa). Kpome Toro, eciam K HacjleJOBAaHUIO BMECTE C APYTHMMHU
POJICTBEHHUKAaMU MPU3bIBAETCA MEPEKUBLINI CYNpYT, TO CHayajaa ONpeAeIIseT-
Csl pa3Mep €ro J0JIM B COBMECTHO HaKUTOM BO Bpemsi Opaka UMYIIECTBE, a 3a-
TE€M OCTaBLIAsICSA YacCTh MMYIIECTBA JEJIMUTCS CPEIH HACIEIHUKOB II0 3aKOHY, B
YKCIJIO KOTOPBIX BXOJUT U NMEPEKUBIINAM CYIIPYT.

Hacnennuku 1o 3akOHY NMPHU3BIBAIOTCS K HACIEIOBAHHUIO B MOPSIIKE OUe-
peaHocTH, penycMoTpeHHon ctathamu 1142-1145 u 1148 TK P®. Hacnenuu-
KU KaXJ0W MOCJeAYIoNeld oYeped HACIeayI0T, €CIM HET HACJIEeIHUKOB Tpe.i-
HIECTBYIOIINX OYEPENieid, TO €CTh €CIM HACJICIHUKHU IMPEANIECTBYIOMUX OYepe-
7€l OTCYTCTBYIOT, TMOO HUKTO M3 HUX HE MMEET IpaBa Hacle[oBaTh, MO0 BCE
OHM OTCTPAHEHBI OT HACJIEIOBaHUA, OO JHIIIEHbI HACIECTBA, JINOO HUKTO U3
HUX HE MPUHSJ HACIEeACTBa, JM00 BCE OHU OTKa3aJIUCh OT HaciencTa. Hacnen-
HUKH OJTHOM OuYepenH HACIEIYIOT B PABHBIX JOJSAX, 32 UCKIIFOUEHUEM HaclIe/THU-
KOB, HACJIEAYIOIIUX 10 MPaBy NpeCTaBICHUS.

HacJsienoBanue BHIMOPOYHOr0 UMyllecTBa. B ciyyae eciiu OTCyTCTBY-
10T HAaCJIEIHUKH, KaK MO 3aKOHY, TaK U MO 3aBEUIaHUIO, JIMOO HUKTO U3 HACHe/-
HUKOB HE MMEET IpaBa HACIeJ0BaTh WIM BCE HACIEIHUKHU OTCTPaHEHBI OT Ha-
ClIeIOBaHusl, MO0 HUKTO U3 HACJIEAHUKOB HE MPUHSJ HACJIEICTBa, JINOO BCE Ha-
CJIEIHUKH OTKA3aJIMCh OT HACJIEJICTBA U MPHU 3TOM HUKTO M3 HUX HE yKa3all, 4To
OTKa3bIBAETCS B MOJIB3Y APYroro HacIEJHUKA, UMYIIECTBO YMEPIIETO CUUTAETCS
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BBIMOPOYHBIM. BEIMOpOYHOE MMYIIIECTBO MEPEXOAUT B MOPSAJIKE HACIEIOBAHUS
10 3aKOHY B coOcTBeHHOCTh Poccwmiickoit denepamnmu. [lopsanok HaciemoBaHus
M ydeTa BBIMOPOYHOI'O0 MMYIIECTBA, a TaKXe MOPSAJOK Mepeaadd ero B coOCT-
BEHHOCTh CyOBeKTOB Poccuiickoit denepanuu uin B COOCTBEHHOCTh MYHUIIU-
MaJbHbIX 00pa30BaHUMN OMPEEIISICTCS 3aKOHOM.

§ 2. OuepeaHoOCTH HACIEIOBAHUS

Hacaennuku nepBoii ouepean. HacnegHukamu nepBoM ouepenu 1o 3a-
KOHY SIBJISIFOTCSI JIETH, CYNIPYr WU POAUTENW Haclenojarens. BHyku Hacienona-
TeJIA U UX NOTOMKH HACJIEIYIOT 1O MPaBy MPEACTABICHUS.

Hacyiennuku BTOpOM o4yepeaM. Eciii HET HAcIEIHUKOB IIEPBOM Ouyepe-
I, HaCJIEQHUKAMH BTOPOM OYEpEOU MO 3aKOHY ABJISIOTCA MOJHOPOJHBIE U HE-
MOJIHOPOJ/IHBIE OpaThsl U CECTPHI HAclenoAaTeNs, €ro Aeaylika u 6adyiika, KaK
CO CTOPOHBI OTIIA, TAK U CO CTOPOHBI MaTepu. [[eTh MOJIHOPOAHBIX U HEMOJIHO-
POJIHBIX OpaThEB U cecTep HacieaoaaTesns (MIEMSHHUKH U IUIEMSHHUIIBI HAacJie-
70Jatens) HacAeayloT MO MpaBy NpPeCTaBICHUS.

Haciennuku Tperbeid ouyepeau. Eciii HET HACIEAHUKOB MEPBOM U BTO-
POl ouepenu, HACIECIHUKAMU TPEThEH OYEpPEIH IO 3aKOHY SIBIISIFOTCS MOJIHO-
POJIHBIE U HETIOJHOPOJIHBIE OpaThs U CECTPhl POAUTENCH HaciaegoaaTens (Iau
U TETU Haclienojatens). J(BoropoaHbie OpaThsi U CECTPbl HACIEAOAATEIIS HAcle-
IYIOT 1O MPaBY MPE/ICTABICHUSI.

Haciennuku nocjieymux ouepeaeii. Eciiv HeT HaClIE€HUKOB MEPBOU,
BTOPOM M TPETHEUW OYEPENW, MPABO HACIEAOBATh IO 3aKOHY MOJIYYarOT POJCT-
BEHHUKHU HACIIEIOJATeIsl TPEThEH, YETBEPTOU U MATOM CTEIEHU POJICTBA, HE OT-
HOCSIIMECS] K HACIIeHMKaM MpeallecTBYomuX ovepeneil. CreneHb pojicTBa
ONPEAEIACTCS YHMCIOM POXKICHUHM, OTACISIIOIMNX POJACTBEHHHUKOB OIHOTO OT
npyroro. PoxaeHue camoro HaclieioaTessl B 3TO YUCIO HEe BXOJIUT. B cooTBet-
CTBUU C 3TUM MPU3BIBAIOTCS K HACJIETOBAHUIO:

® B KauecTBEe HACIICIHUKOB YETBEPTO OYEpeNU POICTBEHHUKH TPETHEi
CTEINEHHU POJICTBA - MPaeAYIIKHN U MpadaOyIKu HACIeN01aTeNs;

B KAue€CTBE HACJIEIHUKOB IISITOM O4YEpEeIH POACTBEHHUKH YETBEPTOU
CTENEHU POJICTBA - JETU POAHBIX IJIEMSHHUKOB U IUIEMSHHHI] HACJI€I0JaTeNs
(I1BOIOPOJIHBIE BHYKH M BHYYKH) U POAHBIE OpaThsi U CECTPHI €ro AeAylIeK u 0a-
Oy1ieK (IBOIOPOJIHBIE JEAYIIKH U 0a0YIIKH);

® B KayecTBe HACJIEIHUKOB LIECTON OYepead POACTBEHHHUKH ISTOH cTe-
MIEHU POJCTBA - JIETH JIBOIOPOJHBIX BHYKOB M BHYYEK Hacienonatens (ABoro-
pOJIHBIC TIPAaBHYKH W TPABHYYKH), JETH €0 JTBOIOPOJHBIX OpaTheB U CECTEP
(IBOIOPOJIHBIE TUIEMSIHHUKYU U TUIEMSIHHUIBI) U JIETU €r0 JABOIOPOJHBIX JEIYIICK
1 6a0y1IeK (JIBOIOPOIHBIC JISIH U TCTH).

Ecnu HeT HacineAHUKOB MPEAUIECTBYIOIINX OUepee, K HaclIeI0BaHUIO B
KaueCcTBE HACJIEAHUKOB CEIbMOI Ouepeau MO 3aKOHY IMPU3BIBAIOTCS IMMACBIHKU,
MaJyepullbl, OTYUM U MaueXxa Haciaea0AaTensl.
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HacnenoBanue mo nmpaBy npejacrabieHusi. (o1 HacleHUKA 0 3aKO-
HY, YMEPILIEro 10 OTKPBITUS HACIEICTBA WJIM OJJHOBPEMEHHO C HACIIEI0AATENEM,
MEPEXOUT 10 NPaBy MPEJCTABICHUS K €r0 COOTBETCTBYIOUIUM IIOTOMKAaM U Jie-
JUTCS MEXKIy HUMH NMOpoBHY. He HacienyroT 1o npaBy NpeacTaBIeHUsI TOTOM-
KM HacJIEIHMKa IO 3aKOHY, JIMIIEHHOTO Hacje[oJaTelieM HacieacTBa. He Ha-
CJIEAYIOT TIO TIpaBy MpPECTaBJICHHS MOTOMKH HAaCJEIHWKA, KOTOPBIA yMep 10
OTKPBITHSI HACIEJCTBA WJIM OJHOBPEMEHHO C HAaclieoJaTeseM U KOTOPHIA HE
uMe Obl TpaBa Haclle0BaTh.

HacnenoBanue yChbIHOBJIEHHBIMHM M YChbIHOBUTeJdssMHU. [Ipu Hacnesmo-
BaHHM T10 3aKOHY YCHIHOBJICHHBIN U €r0 MOTOMCTBO C OJTHOM CTOPOHBI U YCBHIHO-
BUTEIIb, U €r0 POACTBEHHUKH - C IPYroi MPUPABHUBAIOTCS K POJICTBEHHUKAM I10
MPOUCXOXKICHUIO (KPOBHBIM POJICTBEHHUKAaM). Y CHIHOBJICHHBIA U €r0 MOTOMCT-
BO HE HACJEAYIOT MO 3aKOHY MOCJE€ CMEPTU POJUTENICH YCHIHOBIEHHOTO U JPY-
TMX €r0 POJICTBEHHUKOB MO MPOUCXOXKIACHUIO, & POJUTEIN YCHIHOBICHHOTO U
ApyTHE €r0 POACTBEHHUKH 10 MPOUCXOXKICHHUIO HE HACIEAYIOT IO 3aKOHY T0CIe
CMEPTH YCHIHOBJIIEHHOI'O M €ro MOTOMCTBA, 32 UCKIFOUEHHEM CIIEYIOLIUX CIIy-
yaeB. B cnydae, korga B coorBercTBUM ¢ CeMeMHBIM KoAeKkcoMm Poccuiickon
denepaliiu YCHIHOBICHHBIN COXPAHSIET MO PEIICHUIO CyAa OTHOIICHUS C OJTHUM
U3 pOAUTEIEH WU NPYTMMH POJICTBEHHUKAMU MO MPOUCXOXKICHUIO, YCHIHOB-
JICHHBIN U €ro MOTOMCTBO HACIEAYIOT MO 3aKOHY IMOCJI€ CMEPTHU 3TUX POJCTBEH-
HUKOB, a TMOCJEJHUE HACIEAYIOT MO 3aKOHY MOCIE CMEPTH YCHIHOBJIEHHOTO U
ero noromctBa. HacnenoBanue B COOTBETCTBUU C HACTOSIIIMM ITYHKTOM HE HC-
KJIFOYaeT.

HacnenoBanue HeTpyA0CHOCOOHBIMU MKIVMBEHIIAMH HACJEN0aTeJIs.
['paxxane, oTHOcsIMECSd K HAcleIHUKaM [0 3aKOHY, YKa3aHHBIM B CTaThAX
1143-1145 TK P®, HetpynocnocoOHbIE KO AHIO OTKPBHITHS HACJIEACTBA, HO HE
BXOJISIIIME B KPYT HACIIEIHUKOB TOW OYepeau, KOTOpasi MPU3bIBAETCS K HACIE0-
BAaHUIO, HACJIEAYIOT 10 3aKOHY BMECTE M HapaBHE C HACJIEIHUKAMU 3TOW ouepe-
1Y, €CIIM HE MEHEe rofa A0 CMEPTH HAcJIeN0JaTelsl HaXOAWINCh HA €ro WKJIU-
BEHHH, HE3aBUCHUMO OT TOTO, MPOXKUBAJIIM OHU COBMECTHO C HACleI0JaTeseM
niu HeT. K HacienHruKaM Mo 3aKOHY OTHOCSITCSI TPaXk/1aHe, KOTOPhIE HE BXOMST B
KpYr' HacJEIHUKOB, YKa3aHHbIX B cTarbsix 1142-1145 'K P®, HO kO gHIO OT-
KPBITHSI HAacTEACTBA SIBJSUTMCh HETPYIOCTIOCOOHBIMU U HE MEHee rojia 10 CMep-
TH HacleoAaTeNsl HaXOIUJIUCh Ha €r0 WXKIWBEHUU U TPOKUBAIU COBMECTHO C
HuM. [Ipy HaTU4YUU APYrux HACJIETHUKOB IO 3aKOHY OHM HACIEIYIOT BMECTE U
HapaBHE C HACJEIHUKAMU TOW OYEepeaH, KOTOpas MPHU3BIBACTCS K HACIEI0Ba-
Huto. [lpu oTCyTCTBUM ApYyrMX HACIEIHUKOB IO 3aKOHY HETPYIOCTOCOOHBIE
VOKIMBEHIIbl HACNE0/1aTeNsl HACIEAYIOT CaMOCTOSITEIbHO B KayecTBE HaCIe-
HHUKOB BOCBMOM OYEPEH.
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§ 3. IIpaBo Ha oOsi3aTesibHYIO 100 B Hacjencrse. [IpaBa cympyra
NPHU HACJIeTOBAHUM

IIpaBo Ha 00s13aTeJIbHYIO 10110 B HacjeacTBe. HecoBeplieHHONeTHHE
WM HEeTPYAOCTOCOOHBIE JIETH HACIIENOATEeNs, €r0 HeTPYAOCIIOCOOHBIE CYIPYT
U POJIMTEININ, a TAKXKE HETPYIOCIOCOOHBIC VXKIMBEHIIBI HAcHeI0AaTeNs, MoIe-
Kalllie MPU3BAHUIO K HACJIEJOBAHUIO HA OCHOBAHMM MYHKTOB 1 u 2 cratbu 1148
I'K P®, HacienyroT HE3aBUCUMO OT COAEP KaHUS 3aBEIaHUs HE MEHEE MOJIOBU-
HBI JI0JIU, KOTOpas MPUIUTANIACh Obl KOKJIOMY U3 HUX MPU HACJICTOBAHUU IO 3a-
KOHY (00s13aTepHast J0J1s).

[IpaBo Ha 00s3aTeNbHYIO OO B HACIEICTBE YIOBJIETBOPSETCS W3 OC-
TaBUIEHCS HE3aBEIIAHHOW YaCTH HACJIEACTBEHHOIO MMYILECTBA, AAXE €CIIH ITO
MPUBEAET K YMEHBUICHHUIO MPaB JIPYrUX HACJIEAHUKOB IO 3aKOHY Ha 3Ty 4acTh
MMYIIECTBA, a MPU HEAOCTATOYHOCTHM HE3aBEUIAHHOW YacTh HMMYIIECTBA IS
OCYIIECTBJICHHS MpaBa Ha 00s13aTENbHYIO OO - U3 TOM 4aCcTU UMYIIECTBA, KO-
TOpas 3aBelllaHa.

B o006s3aTenbHy10 700 3aCUUTHIBACTCS BCE, YTO HACIEIHUK, UMEIOIIUM
MpaBo Ha TaKylo JIOJII0, MOJIy4aeT U3 HACIENICTBA MO KaKOMY-JIHMOO OCHOBAHUIO,
B TOM YHUCJIE CTOMMOCTh YCTAHOBJICHHOTO B MOJIb3Yy TAKOI'0 HACJEIHHUKA 3aBEIlla-
TEJIBHOI'0 OTKa3a.

Ecnm ocymiecTBieHnue npaBa Ha 00sI3aTE€NbHYIO JIOJIO0 B HACJIEACTBE IO-
BJIEUET 3a COOOM HEBO3MOXKHOCTH IepeaaTh HACICIHUKY IO 3aBEIIaHUI0 UMY-
IIECTBO, KOTOPHIM HACJEIHUK, UMCIOIIUN MPaBO Ha 00s3aTEIbHYIO JIOJI0, TIPH
’KM3HM HacjedoJaTens He MOJb30BajICs, a HAaCICAHUK MO 3aBEIIaHUIO0 MOJIb30-
BaJICS JIJI TIPOKUBaHUS (PKUJION IOM, KBapTHpa, HHOE KUJI0€ MMOMEIIEHHE, Jada
1 TOMY ITOJ00HOE) MJIM HCIIOJIb30Baj B KAYECTBE OCHOBHOTO MCTOYHHKA ITOJTY-
YeHUsI CPEACTB K CYIECTBOBaHUIO (OpyAusi Tpyda, TBOpUECKas MacTepckas u
TOMY TOA00HOE), CYJ MOXET C YYeTOM HMMYIIECTBEHHOTO ITOJIOKCHUS HaCIIe/I-
HUKOB, MMCIOIIUX IPaBO Ha 00s3aTEIBHYIO JIOJI0, YMEHBIIUTh pa3Mep 00s3a-
TEJIbHOM JI0JIM WJIM OTKa3aTh B €€ MPUCYKICHUU.

IIpaBa cynpyra npu HaciaenoBanum. [IpunHajiexaniee nepexvuBIIEMY
CyHpyTry HaclieloJaTelisi B CUJY 3aBElIaHMUsl WM 3aKOHA MPaBO HACJEIOBaHUS
HE yMaJjsieT ero Mpapa Ha 4acTh MMYIIECTBA, HAXKUTOTO BO BpeMs Opaka C Ha-
cienoiaTesieM M SBISIIONIETOCsS MX COBMECTHOW COOCTBEHHOCTHIO. Jloyist ymep-
1IEro Cympyra B 3TOM HUMYIIECTBE, ompejaeisieMas B COOTBETCTBUU CO CTaThei
256 'K P®, BXOOUT B COCTaB HACJIEACTBA U MEPEXOAUT K HACIEIHUKAM B COOT-
BETCTBMH C ITpaBWiIaMu, ycTaHOBJIeHHbIMU ['K PO.
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I'maBa Ne 35. IlpuoOpeTeHue HacJieCcTBA

§ 1. O0mue MoJI0KeHUsI 0 MPUOOPETEHNH HACTECTBA

['paxkgaHckoe 3aKOHOAATENILCTBO YCTAHABIMBAET JIBa CIIOCOOA MPUHATHUS
HacyencTBa: (paKTUYECKOe BCTYIUICHHE BO BJIaJICHHE HACIEACTBEHHBIM MMYIIE-
CTBOM U TMOJjaya HOTapUajJIbHOMY OpraHy M0 MeCTy OTKPBITHUS HACJIEICTBA 3asiB-
JICHUS O MIPUHSATUN HACJIE/ICTBA.

[Tox pakTrueckuM BCTYIJIEHHEM BO BIIaJICHHE HACIICICTBEHHBIM MUMYIIIC-
CTBOM IMOHHUMAIOTCS JCHUCTBUS TI0 YIPABICHUIO, PACTIOPSIKEHUIO U TMOJIb30Ba-
HUIO HACJICICTBEHHBIM HMYIIECTBOM, MOJJIEPKaHUIO €TI0 B HaJJISKaIleM CO-
CTOSIHUH, yIUIaTe HAJIOTOB U BHECEHUIO UHBIX TIJIATEKEH.

HacnenctBeHHOE€ MMYIIIECTBO OXpaHSAETCS 10 MPUHSATUS HACJIEICTBA BCe-
MU HaCJICIHUKAMH, a €CJIM OHO HE MPUHSTO - O UCTEUEHHUs CPOKa, YCTAHOBJICH-
HOTO JIJI IPUHSATUS HAcleACTBAa. Mephl OXpaHbl 3aKJII0YAIOTCS B OMMCHU HACIIEI-
CTBEHHOI'0 MMYIIECTBA U MEpe1aue ero Ha XpaHEeHUe HACIeIHUKAM WK IPYruM
JIULAM.

[Tony4yeHue CBUAETENBLCTBA O MIPaBEe HAa HACIEICTBO - IPaBoO, a HE 00s3aH-
HOCTh HacyenHuka. Camo mo ce0e CBUAETENBCTBO TOIBKO (DUKCUPYET Ompese-
JeHHbIe (DaKThl U HE MOXKET CO3/aBaTh UJIM MPEKPAIIaTh MIPABO HACJIECIOBAHUSI.

Jnst Toro yToOBI MOMYYUThH CBUIETEIBCTBO O MPABE HA HACIEACTBO, HYX-
HO MOJaTh B HOTapUAIbHYIO KOHTOPY IO MECTY OTKPBITHUSI HACIENICTBA CO-
OTBETCTBYIOIIEE 3asiBieHHe. CBUIETENLCTBO O MpaBe Ha HACIEJCTBO BBIIACTCS
BCEM HacJIeHUKAM BMECTE WJIH Ka)KJJOMYy U3 HUX B OTJIEIbHOCTU B 3aBUCUMOCTHU
OT UX KeJIaHUsl.

Hacnegnuk 1o 3akoHy U MO 3aBEHIAHUIO B T€UEHUE IIECTU MECSAIIEB C OT-
KpBITUSl HACJEJCTBa BIpaBe OTKa3aTbCs OT HaciencTBa. OTKa3 OT HacieAcTBa
MOXKET OBbITh (PAKTUYECKHUM, KOTJla B TEUCHUE IIECTH MECSILEB CO JHS OTKPBITHUS
HACJIEJICTBA MPU3BAHHBIA K HACJIEAOBAaHUIO HACJIEIHUK HE COBEpIIAET JEUCT-
BUM, U3 KOTOPBIX MOXHO OBl CyJIUTh O €r0 HAMEPEHWH TMPUHATH HACIEICTBO.
OpnHako HaclIeIHUK MOXKET OTKA3aThCsl OT HACIIE/ICTBA YCTAHOBIEHHOW 3aKOHOM
dbopme - myTeM Mmojavyu HOTaApUaJIbHON KOHTOPE MO MECTY OTKPBITHSI HACIIECT-
Ba 3asBieHUs 00 OoTKa3e oT HacieacTtBa. OTKa3 rocygapcTBa HEAOMYCTUM HU
MPYU KAaKUX yCIOBHUAX.

OTka3 OT HacleACTBa BO3MOXEH B TOJIb3Y JIOOOr0 HACIEIHUKA, KpOME
HEJOCTOMHOTO M JIMIIEHHOTO IpaBa HACJEIOBaHUA MyTEM yKa3aHHUs Ha 9TO B
TEKCTe 3aBelaHus. Takod 0Tka3 MOXET ObITh 00KalloBaH APYTMMU HACJICIHU-
kamu B cyze. OTKa3 OT Haclle[ICTBA - CAeKa, KOTOpask MOKET ObITh COBEpIICHA
TOJIBKO JIEECTIOCOOHBIM TpaxkIaHUHOM. OTpaHUYEHO J€eCOCOOHbBIE JINA MOTYT
0TKa3aTbCs OT HACJEACTBA C COTJIACHUs MOIMEUUTENEH, 38 HEEECIIOCOOHBIX IPaXK-
JlaH BIIpaBe OTKa3aTbCs OT HACJIENICTBA TOJBKO ONEKyHbl. HacnenHuk, oTka3aB-
IIUICS OT HACIE/CTBa, HE BIPABE BIOCIEICTBUM MPETEHIOBATh HA €ro Mojyue-
HUE; OTKa3 OT HACJIeJICTBA OECIIOBOPOTEH.
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§ 2. lIpunsiTHe HACTEACTBA M OTKA3 OT HEro

IlpunsaTue HacjeacTBa. J[nsg mpuoOpeTeHHs HACIEACTBAa HACIEIHUK
JOJKEH ero MpuHATh. [ npuoOpeTeHrs BEIMOPOYHOTO UMYINIECTBA MIPUHSATHE
HaciencTa He Tpedyercs. [IpuHaTHe HacTeTHUKOM YacTH HACJIe/ICTBAa O3HAYAET
MPUHSITHE BCErO MPUYUTAIOLIETOCS €My HaclIeJICTBA, B UeM Obl OHO HU 3aKJI0Ya-
JI0Ch U Tie Obl OHO HU HaXoAWJoChk. [Ipy mpu3BaHMU HaCleIHUKA K HACJIea0Ba-
HUIO OJHOBPEMEHHO IO HECKOJIBKMM OCHOBAHMAM (MO 3aBELIAHUIO U IO 3aKOHY
WM B TOPSAJIKE HACJIEACTBEHHOM TPAHCMHUCCUU U B pe3yJIbTAaTe€ OTKPBITUSI Ha-
CJIEICTBA U TOMY MOJIOOHOE) HACIEIHUK MOXXET MPUHATH HACIIEICTBO, MPUYH-
TaroLIEECs] €EMYy 10 OAHOMY M3 dTUX OCHOBAHUM, IO HECKOJBKUM U3 HUX WU MO
BCEM OCHOBaHUsIM. He momyckaercst MpUHSATHE HACIEICTBA MO YCIIOBUEM WU C
oroBopkaMu. [IpuHsTHE HaAclenCTBA OAHUM WIM HECKOJBbKUMH HACICIHUKAMU
HE O3HAYaeT MPUHATHUS HACIEJICTBA OCTAJIbHBIMU HaciaeqHUKaMu. [IpuHaroe Ha-
CJIEACTBO MPU3HAETCS MPUHAMICKAIIUM HACIEAHUKY CO JHS OTKPBITHUSI HACTIEI-
CTBa HE3aBUCHUMO OT BPEMEHHU €ro (PaKTUUECKOro MPUHATHS, a TAKKE HE3aBUCH-
MO OT MOMEHTa rOCYyIapCTBEHHON PErMCTPALIMU IpaBa HACIECIHUKA HA HACIIE/-
CTBEHHOE MMYIIECTBO, KOTJa TAKOE MPABO MOJIEKUT rOCYJAPCTBEHHON PETUCT-
pauuu.

Cnoco0bl npuHATHA HacJeacTBa. [IpuHarue HacneacTBa OCyIIECTBIIS-
€TCA MoAAYer MO MECTY OTKPBITHSI HACIIEACTBA HOTAPUYCY WIIM YIOJTHOMOYEH-
HOMY B COOTBETCTBHM C 3aKOHOM BBIJABATh CBUJAETEIbCTBA O MPABE HA HACIIEI-
CTBO JOJDKHOCTHOMY JIMIY 3asIBJICHUS HACJEAHHUKA O MPUHATUM HACJIEACTBA JIU-
00 3asiBJICHHs] HACJEIHUKA O BbIJaye CBHUJICTEJILCTBA O MpaBE HA HACIEICTBO.
Ecnu 3asBiieHNEe HaCIEeIHUKA MEPENACTCS HOTAPUYCY IPYTUM JIMLIOM WJIU Tepe-
CBIJIAETCS TI0 TI0YTe, MOAMKUCH HACIEIHUKA Ha 3asiBICHUM JOJKHA OBITH 3aCBU-
JETEIbCTBOBAHA HOTAPUYCOM, JOJDKHOCTHBIM JIMIIOM, YIIOJHOMOYEHHBIM CO-
BEPIIATh HOTAPUAJIBHBIE NEUCTBUSA, WIM JUILOM, YIOJHOMOYEHHBIM YIOCTOBE-
PATH JOBEPEHHOCTHU B COOTBETCTBUM ¢ MyHKTOM 3 ctatbu 185 I'K P®. Ilpuns-
TH€ HACJIEACTBA Yepe3 MPEACTABUTEINSI BO3MOXKHO, €CJIM B JIOBEPEHHOCTH CIELIH-
aJbHO MPEAYCMOTPEHO MOJIHOMOYME Ha MpPUHATUE HacieacTBa. Jlisl nmpuHATHS
HACJIeICTBAa 3aKOHHBIM TPE/ICTABUTENIEM JOBEPEHHOCTh HE Tpebyercs. [Ipusna-
€TCsl, MOKa HE JOKa3aHO MHOE, YTO HACIEAHUK IMPUHSI HACIEICTBO, €CJIM OH CO-
BEPIIWII JICUCTBUSI, CBUJETEIBCTBYIOMIME O (HaKTHUECKOM MPHUHITHU HACIEICT-
Ba, B YaCTHOCTHU €CJIM HACIIEIHUK:

® BCTYIMUI BO BIajieHHE WM B YIIPABJIEHHE HACIEICTBEHHBIM HMYIIECT-
BOM;

® pUHAT MEPHI 110 COXPAHEHMIO HACIEICTBEHHOIO UMYIIECTBA, 3aIUTe
€ro OT MOCATaTEeNbCTB WU MPUTA3AHUNA TPETHUX JIULL;

® npousBen 3a CBOH cUeT pacXoibl Ha COjEp/KaHHE HACIEICTBEHHOIO
MMYIIECTBA;

™ ontaTHII 3a CBOM CUET JOJITM HACIENOAATENs UK TIOTYyYMII OT TPETHUX
JUL TPUYUTABIINECS HACIEA01aTeII0 ICHEKHbIE CPEICTBA.
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Cpok npuHsiTHsI HacJaeacTBa. HacimencTtBo MOXXET OBITh IPUHATO B Te-
YEHHE IIECTH MECSIEB CO JIHS OTKPBITHS HAcleAcTBa. B ciiydae OTKphITHS Ha-
CJIeJICTBA B JICHb IPEAIOJIaraeMoi THOENIH TpakIaHWHA HACJIEICTBO MOXKET
OBITh MPHUHATO B TCUCHHE IIIECTH MECSIIEB CO JHS BCTYIUICHHS B 3aKOHHYIO CHUITY
perieHus cyaa 06 oOBbsSBICHUU ero yMepiiuM. Eciu npaBo HaclieloBaHUS BO3-
HUKAET JJIsl APYTUX JIUI] BCIEACTBUE OTKAa3a HACJIEAHUKA OT HACJIEACTBA UJIU OT-
CTpaHEHMS HACJIEJHUKA 110 OCHOBAHUSIM, YCTaHOBJIEHHBIM cTatherd 1117 'K PO,
TaKW€ JUIa MOTYT MPUHATH HACJIEACTBO B TEUCHHUE IIECTHU MECSIEB CO JHSA BO3-
HUKHOBEHHUS y HUX MpaBa HACJIEIOBAHUSI.

JIuua, 171 KOTOPBIX MpaBO HACIEIOBaHUS BO3HUKAET TOJIBKO BCIIEJICTBUE
HETIPUHSTUS HACIEACTBA JPYTUM HACIECIHUKOM, MOTYT MPUHATH HACIEIACTBO B
TEUECHHUE TPEX MECSLEB CO AHS OKOHYAHUA IECTUMECSIYHOIO CPOKA.

IIpuHsTHE HAC/IEACTBA M0 UCTEYEHUHN YCTAHOBJIEHHOro cpoka. Ilo 3a-
SABJICHUIO HACJEIHHMKA, MPOMYCTUBIIETO CPOK, YCTAHOBIICHHBIN NI MPUHITUA
HACJIEICTBA, CYJ MOET BOCCTAHOBUTH 3TOT CPOK M MPU3HATH HACIEIHUKA MPH-
HSIBIITUM HACJIEACTBO, €CIIM HACJIEAHUK HE 3HAJ M HE JOJDKEH ObLI 3HATh 00 OT-
KPBITUM HACJIEICTBA WM MPOIMYCTHI 3TOT CPOK IO JIPYIUM YBaXKUTEIbHBIM
MPUYMHAM U TIPU YCJIOBUH, YTO HACIEIHUK, MPOMYCTUBIINN CPOK, YCTAHOBJICH-
HBIWA U1l TIPUHSATHS HACJIEACTBa, OOpAaTHIICS B CyJ B TCUCHHUE IIIECTH MECAIICB
MOCJIE TOr0, KaK MPUYHUHBI MPOMYyCKa 3TOTr0 cpoka otnanu. [lo mpu3HaHuu Ha-
CJI€IHMKA TPUHSBIIAM HACJIEJACTBO CY]l OMPEAECISIET T0JIU BCEX HACICIHUKOB B
HACJIEJICTBEHHOM HUMYIIECTBE W MPH HEOOXOAUMOCTH OIpeesseT Mephl Mo 3a-
IIATE MPaB HOBOI'O HACJIIEJHUKA HA MOJYYECHHUE MPUUYUTAIONMICHCS €My JOJIM Ha-
ciencTBa. Panee BbIJaHHBIE CBUJIETEIBLCTBA O MIPABE HA HACIIEACTBO MPU3HAIOTCS
CyJOM HEJCUCTBUTEIbHBIMH.

HacnenctBo MokeT ObITh MPUHATO HACIEIHUKOM MO MCTEYEHUHM CPOKa,
YCTaHOBJICHHOT'O JJIsI €0 MPUHATH, 0e3 oOpalieHus B CyJl IPH yCIIOBUH COTJIa-
cusl B MMUCbMEHHOW (hOpME Ha 3TO BCEX OCTAIBHBIX HACIICIHHUKOB, MPUHIBIIAX
HacnencTBo. Ecinu Takoe coriacue B MMChbMEHHOH (hopMe maeTcs HacleTHUKaMU
HE B IPUCYTCTBUU HOTApPUYCa, UX MOJAMUCH HA JOKYMEHTAX O COIVIACHH JIOJIKHBI
OBITH 3aCBUJICTEIILCTBOBAHBI B TIOPSJIKE, YKa3aHHOM B a03aiie BTOPOM IyHKTa 1
cratbu 1153 I'K P®. Cornacue HaCJI€THUKOB SIBJISICTCS OCHOBAHUEM aHHYJIUPO-
BaHUsI HOTAPUYCOM PaHEE BBIJAHHOT'O CBHUAECTEIIHLCTBA O MPABE HA HACIECACTBO U
OCHOBAHHMEM BBIJJa4d HOBOT'O CBHU/JICTEILCTBA.

Ecnm Ha ocHOBaHHMM paHee BBIJAHHOTO CBHUJICTEIHCTBA ObLIa OCYIIECTB-
JIEHAa TOCyAapCTBEHHAsl perucTpaius MnpaB Ha HEIBUKUMOE MUMYIIECTBO, MOCTA-
HOBJIEHHWE HOTapuyca o0 aHHYJWPOBAHUM pPaHEE BBIAAHHOTO CBHUJICTEIIHCTBA U
HOBOE€ CBUJIETEIILCTBO SIBJISIIOTCSI OCHOBAHUEM BHECEHHUSI COOTBETCTBYIOIIUX H3-
MEHEHUM B 3allUCh O TOCYJAPCTBEHHOW peructpauuu. HacimenHuk, npuHABIINN
HACJIEJICTBO MOCJIE UCTEUCHHS] YCTAHOBIEHHOTO CPOKa C COOJIOJICHUEM TPaBUII
HACTOSIIIEH CTaThbH, UMEET MPABO HA MOJYYECHHUE MPUUUTAIONIETOCS €My Hacle-
CTBa B cOOTBETCTBUU ¢ npaBuiamu ctater 1104, 1105, 1107 u 1108 I'K PO, ko-
TOpBIE B CIy4ae, YKa3aHHOM BBIIIE, TPUMEHSIOTCSA MOCTOJIbKY, TTOCKOJIbKY 3a-
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KIIFOUEHHBIM B MHUCHMEHHOW (opMme corialieHueM MEXIy HacleIHUKaMHU He
MPEAYCMOTPEHO UHOE.

Ilepexon mpaBa Ha NMPUHATHE HACJAEACTBA (HACJEICTBEHHAs] TPAHC-
muccusi). Eciu HaciaeIHUK, MPU3BAHHBIA K HACJEIOBAHUIO O 3aBEIIAHUIO WIIH
[0 3aKOHY, YMEp MOcJie OTKPBITUSI HACJIEACTBA, HE YCIEB €ro MPUHATH B yCTa-
HOBJIEHHBIN CPOK, MPaBO HA MPUHATHE MPUYUTABIIETOCA €MY HACJEICTBA Iepe-
XOJIUT K €ro HacJIEJHUKaM MO 3aKOHY, a €CJIM BCE HACJIEJCTBEHHOE UMYIIECTBO
OBLJIO 3aBEIIaHO - K €r0 HacJeJHUKaM 10 3aBeIIaHui0 (HACIeACTBEHHAs! TpaHC-
muccusi). [IpaBo Ha mpuHSATHE HACJIEACTBA B MOPSJKE HACIEICTBEHHON TpaHC-
MHCCHUU HE BXOJIUT B COCTaB HACJEACTBA, OTKPBIBIIETOCS MOCJIE CMEPTU TAKOTO
HaciienHuka. [IpaBo Ha NpUHSATHE HACIEICTBA, MPUHAJICKABILIECE yMEPIIEMY
HACJIEJTHUKY, MOXKET OBITh OCYIIECTBJICHO €r0 HACJIEIHUKAMU Ha OOIIUX OCHO-
BaHusAX. Ecnu ocTaBmasgcs mociae CMEpPTH HacleIHUKA 4acTh CPOKa, YCTAHOB-
JIEHHOTO JUIsl IPUHSTHS HACIIEJICTBA, COCTABIISIET MEHEE TPEX MECSIEB, OHA Y-
JUHSETCA 10 Tpex MecdleB. [1o ucreyeHnn cpoka, yCTaHOBIEHHOTO JJIs1 TPUHS-
TUS HACJEACTBA, HACICAHUKH yYMEPIIETO HACJIeIHUKAa MOTYT ObITh MpPHU3HAHBI
CyJIOM NPUHSBIIAMH HACJIEICTBO B COOTBETCTBUU cO ctaThel 1155 'K PO, ecnu
Cyl HaUJET yBAXKUTEIbHBIMU MMPUYUHBI IPOMYCKa UMU 3TOro cpoka. IIpaBo Ha-
CJIe/IHMKA MPUHATH YaCTh HACIIE/ICTBA B KaueCcTBE 00sA3aTEIbHON J0JU HE Mepe-
XOJIUT K €T0 HACIIETHUKAM.

IIpaBo oTrka3a or HacuaeacTBa. HacnegHuk BmpaBe OTKas3aTbCsl OT Ha-
CJIEICTBA B MOJIb3Y APYTUX JIMI[ WIK 0€3 YKa3aHWs JUIl, B MOJb3y KOTOPBIX OH
OTKAa3bIBAETCS OT HACIEICTBEHHOTO MMyllecTBa. [Ipu HacoemoBaHuHM BRIMOPOU-
HOI'0 MMYIIIECTBA OTKAa3 OT HACJIEACTBA He Jomnyckaercs. Hacnennuk Brnpase oT-
Ka3aTbCs OT HACJEJICTBA B TEUCHHUE CPOKA, YCTAHOBJIEHHOIO ISl MPUHATHS Ha-
CJIEACTBA, B TOM YHCIIE B CIy4ae, KOTJa OH YK€ ITPUHSI HACIEICTBO.

Ecnu HacnmeqHuK coBepIImII MEHCTBUS, CBUACTEILCTBYIOMMNE O (haKTHdIe-
CKOM IIPUHSTUH HACJIEJICTBA, CYJl MOXKET MO 3asBJIICHUIO 3TOI'0 HACIICIHUKA IIPHU-
3HAaTh €r0 OTKA3aBIIMMCS OT HACJIEICTBA U MO UCTEUYEHUH YCTAHOBJIEHHOI'O CPO-
Ka, €CJIM HalJeT MPUYUHBI NPOIYCKa CPOKa yBaKUTENbHbIMM. (TKa3 OT Ha-
CJIEJICTBAa HE MOKET OBITh BIOCIEJCTBUM U3MEHEH WM B3AT oOpaTHO. OTKa3 OT
HACJEJCTBA B CJydae, KOIJa HACIEAHUKOM SBISIETCS HECOBEPUICHHOJIETHUM,
HEJEECIIOCOOHBIN MIIM OTPAHUYEHHO JIEeCITOCOOHBIN TpaXKIaHUH, JOITYCKAEeTCs C
MIPEABAPUTEIBHOIO Pa3pEIICHHs OpraHa ONEKU U NONEYUTEIHCTBA.

OTka3 OT HacJlEeACTBA B MOJIb3Y APYTHUX JIMIl U OTKAa3 OT YaCTH HACJIEACTBA.
Hacnennuk BnpaBe OTKazaTbCsl OT HACJIEACTBA B MOJb3Y APYTUX JIMI] U3 YUCIIA
HACJICJTHUKOB IO 3aBENIaHUI0 WM HACIETHUKOB MO 3aKOHY JI000W ouepenu, He
JMIICHHBIX HACIE/ICTBA, B TOM YHUCJE B IOJIb3Yy TE€X, KOTOPhIC MPU3BAHBI K Ha-
CJI€IOBAHMIO M0 MPaBY MPEACTABICHUS WU B MOPAIKE HACIECACTBEHHON TpaHC-
muccuu. He gomyckaercs 0Tka3 B MOJIb3y KAaKOT0-IM0O0 U3 YKa3aHHBIX JIMIL;

= OT MMYyILIECTBA, HACIEIYEMOIO 10 3aBEIAHHIO, E€CIM BCE MMYIIECTBO

HacJe0/4aTelsl 3aBelllaHO HA3HAUYE€HHBIM UM HacJleTHUKAM;

= 0T 0053aTENBHOM T0JM B HACIICACTBE;
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% CCJIM HACJICAHUKY IMOJHA3HAYCH HACJIICAHUK.

OTka3 OT HacyieACTBa B MOJIb3Yy IPYTHUX JUIl HE aonyckaercs. He momyc-
KAaeTCs TaK)K€ OTKa3 OT HAcleJCTBa C OTOBOPKaMU WK MoJl yciaoBueM. OTka3 ot
YaCTU NPUYMTAIOLIEr0oCsl HACIEAHUKY HaclielcTBa He aomnyckaeTcsa. OqHako ec-
JY HACJIEIHUK MPU3bIBAETCSA K HACIEJOBAHHMIO OJIHOBPEMEHHO IO HECKOJBKUM
OCHOBaHUSAM (IO 3aBEIIAHUIO U TI0 3aKOHY WM B TOPSAKE HACIEICTBEHHOMN
TPAHCMHUCCUU M B PE3yJbTaTe OTKPBHITUS HACJIEJCTBA U TOMY IOAOOHOE), OH
BIPABE OTKA3aTbCsl OT HACJIEACTBA, IPUUUTAIONIETOCS €EMY MO OJHOMY U3 ATHUX
OCHOBaHUH, 10 HECKOJBKUM W3 HUX HJIUA 110 BCEM OCHOBAHUSIM.

Cnoco0bl 0oTKa3a oT HacjeacTBa. OTka3 OT HACIEACTBA COBEPIIACTCS
mojaveil Mo MecTy OTKPBITUSI HACJIEACTBA HOTAPUYCY WM YIIOJTHOMOUYECHHOMY B
COOTBETCTBUM C 3aKOHOM BBIJIaBaTh CBHUJETEIbCTBA O IPABE HA HACIEICTBO
JOJDKHOCTHOMY JIMITY 3asiBJIGHUSI HACIIEIHUKA 00 OTKa3e OT HacliencTBa. B ciy-
yae, Korja 3asBjeHue 00 0TKa3e OT HACIeCTBa MOJAeTCa HOTapUyCy HE CaMuM
HACJIETHUKOM, a APYTUM JHUILIOM WM MEPECHUIAETCA IO MOYTe, TOANUCH HACIIE -
HUKa Ha TaKOM 3asiBJICHUU JOJKHA OBITh 3aCBUJECTEILCTBOBAHA B MOPSJIKE, YC-
TaHOBJIEHHOM a03aueM BTOpbIM nyHkTa 1 crateu 1153 I'K P®. Otka3z or Ha-
CIEACTBA 4Yepe3 MPEJICTABUTENST BO3MOXKEH, €CIU B JJOBEPEHHOCTH CIIEIMAIBHO
MPEYCMOTPEHO MOJHOMOYHE HA TAKOW OTKa3. /[ 0TKa3a 3aKOHHOTO IMpeaCTa-
BUTEJISL OT HACJIEJCTBA IOBEPEHHOCTh HE TpeOyeTcs.

IIpaBo oTka3a OT MoJyYeHHA 3aBelIATEJBLHOr0 0TKa3a. OTKa3omnomny-
yaTesb BIPaBe OTKA3aThCsl OT IMOJYYEHHMs 3aBellaTesibHOro otkasa. llpu stom
OTKa3 B MOJIb3Y JAPYTOro JIMIa, OTKa3 ¢ OrOBOPKAMU WJIM MOJ YCJIOBUEM HE JI0-
nyckaercsi. B ciyuae, korja oTka3zonoiydareib SIBISETCS OJHOBPEMEHHO Ha-
CJIEZIHUKOM, €ro MpaBo, HE 3aBUCUT OT €ro MpaBa NPUHITH HACIEACTBO WM OT-
Ka3aTbCsl OT HETO.

IIpupamenue HacjeICTBEHHbIX [0Jield. Eciu HacllenHUK HE NpUMET
HACJIEJICTBO, OTKAXKETCS OT HACJIE/ICTBA, HE YKa3aB IPU 3TOM, YTO OTKa3bIBAETCS
B TOJIb3Y JPYTOT0 HACJEIHHUKA, He OYJET UMETh MpaBa HacJIeI0BaTh WK OyJeT
OTCTpPaHEH OT HACJIEJIOBaHUS MO OCHOBAaHMSIM, YCTaHOBJICHHBIM cTtaThen 1117
I'K P®, nubo BciaencTBue HeIEHCTBUTEILHOCTH 3aBENaHUs, YaCTh HACIEICTBA,
KOTOpasi MpUYHTaach Obl TAKOMY OTMABIIEMY HACIEAHUKY, MEPEXOJIUT K Ha-
CJIEJHUKAaM IO 3aKOHY, IPU3BaHHBIM K HACJIEIOBAHUIO, MPOMOPLHOHAIBHO HX
HacJIeICTBEHHBIM J10J1sM. OIHAKO B ciydae, KOrja HacjiaeqoAaTelb 3aBelial BCe
MMYIIIECTBO HA3HAYCHHBIM UM HACJICIHUKAM, YacTh HACJIEACTBA, MPUYUTABIIIAS-
Csl HACJICAHUKY, OTKA3aBIIEMYCsl OT HACJECTBA WU OTIABIIEMY [0 UHBIM YyKa-
3aHHBIM OCHOBAHUSM, MEPEXOIUT K OCTAJbHBIM HACIEIHUKAM IO 3aBEHIaHUIO
MPONOPIMOHAIBHO MX HACJIEACTBEHHBIM JOJAM, €CJIM TOJBKO 3aBEIIaHUEM HE
MPEyCMOTPEHO UHOE pAacIpeaeICHUE 3TOM YacTu HaclencTBa. JaHHbie npaBu-
Ja, HE TPUMEHSIOTCA, €CIM HACJIEOHUKY, OTKa3aBIIEMYCS OT HACIEICTBA WIIH
OTMAaBIIEMY IO UHBIM OCHOBAHUSM, MOJIHA3HAYEH HACIICTHUK.

CBueTe/IbCTBO 0 MpaBe Ha HacJeaAcTBO. CBUIETEIBCTBO O MPABE Ha
HACJIEICTBO BBIJAETCS MO MECTY OTKPBITHSI HACJIEACTBA HOTAPUYCOM WU yIOJI-
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HOMOYEHHBIM B COOTBETCTBHU C 3aKOHOM COBEPILIATh TAKOE HOTAPUAIBHOE JEH-
CTBUE JOJIKHOCTHBIM JIMIIOM. CBUIETENBCTBO BBIAAETCA IO 3aSBJICHUIO HACTE-
Huka. [lo emaHuio HacIeAHUKOB CBHUJETEILCTBO MOXKET OBITH BBIJAHO BCEM
HAcJIEJHUKaM BMECTE WM Ka)XXJOMYy HACIEOHUKY B OTAEIBHOCTH, HA BCE Ha-
CJIEICTBEHHOE UMYIIECTBO B LIEJIOM WJIA HA €ro OTAEIbHbIE YacTU. B Takom xe
MOPSIIKE BBIJIAETCSI CBUJICTEIIBCTBO M TIPH TIEPEX0/Ie BBIMOPOYHOTO UMYIIECTBA B
nopsaake Hacienoanus K Poccuiickont @enepanuu. B ciyyae BbISIBICHUS T1OCIIE
BBIJJaYM CBUJICTEJILCTBA O IMPaBE Ha HACIEJICTBO HACJICJICTBEHHOI'O MMYIIECTBA,
Ha KOTOPOE TaKoe CBUJICTEIIHLCTBO HE OBLJIO BBIJIAHO, BBIJIACTCS JOTIOJHUTEIBHOE
CBUJICTEIILCTBO O TIPaBe HA HACJIEICTRO.

Cpoku BbIIa4Yd CBH/IETEJbCTBA 0 NMpaBe HA HacjaeaAcTBO. CBUICTEIb-
CTBO O IMpaBe Ha HACJIEJICTBO BBIJIA€TCSI HACJIEAHUKAM B JIFOOOE BpEeMs IO HCTe-
YEHUU IIECTHU MECSIIEB CO JHS OTKPBITUS HACJIEACTBA, 32 UCKIIOUCHHUEM ClTyda-
eB, npeaycMorpeHHsix ['K P®. Ilpu HaciegoBanuu, Kak mo 3aKOHY, TaK U IO
3aBEIIaHUIO CBUJIETEIIHCTBO O MPABE HA HACJIEACTBO MOXET OBITh BBIAAHO /10 HC-
TEUEHHUS IIECTH MECSIIEB CO JIHS OTKPBITHS HACIECTBA, €CIIM UMEIOTCS JIOCTO-
BEpHBIE JTAHHBIE O TOM, YTO KpOME JIUI], OOPAaTUBIIMXCS 3a BbIJlauei CBUJICTEIb-
CTBa, MHBIX HACJIEAHUKOB, UMEIOLIMX MPABO HA HACIEACTBO WJIU €r0 COOTBETCT-
BYIOIIIYIO 4acTb, HE UMeeTcs. Bhiaua cBHUETENbCTBA O MpaBe Ha HACJIEACTBO
MPUOCTAHABIMBACTCS MO PEUICHUIO CYyJla, a TaK)Ke MPU HAIMYHUM 3a4aTOr0, HO
€Il HE POJIUBILIETOCS HACIICIHUKA.

O0mas co0CTBEHHOCTh HacJeAHMKOB. [Ipu HaciienoBaHWM MO 3aKOHY,
€CJIM HACJIEJCTBEHHOE UMYIIECTBO MEPEXOAUT K IByM MJIM HECKOJIBKUM HaCe[-
HUKaM, U MPU HACJIEIOBAHUU T10 3aBEUIAHUIO, €CIIU OHO 3aBEIIaHO JABYM WJIU He-
CKOJIBKMM HaclIeIHUKaM 0e3 yKa3aHus, HacleAyeMoro KaxAblM W3 HHUX KOH-
KPETHOT'O0 MMYIIECTBA, HACIEICTBEHHOE UMYIIECTBO MOCTYMAET CO AHS OTKPbI-
THS HAClIeJICTBa B OONIYIO JOJIEBYIO COOCTBEHHOCTHh HaciaeAHHKOB. K oOmeit
COOCTBEHHOCTH HACJICIHUKOB Ha HACIEICTBEHHOE WMYIIECTBO MPUMEHSIOTCS
nosiokeHust TiaBbl 16 'K P® 06 o6mieit 1oneBoit cOOCTBEHHOCTH C y4e€TOM
npaBui crareit 1165-1170 'K P®. Ongnako npu pasnene HacleICTBEHHOTO
nmyiectBa npaBuiia ctare 1168-1170 'K PO npumMeHsitoTcs B T€UEHUE TPEX
JIET CO IHS OTKPBITHS HACJIEACTBA.

Pa3ges HaciieacTBa Mo COryialmieHMI0 Me:K1y Haciaeanukamu. Hacnen-
CTBEHHOE HMMYIIECTBO, KOTOPOE HAXOJIUTCS B OOIIEH HOJIEBOM COOCTBEHHOCTH
JBYX WJIM HECKOJIbKUX HACJEIHUKOB, MOXKET OBITh Pa3/ejeHO IO COTJIAIICHHUIO
Mexay HuUMU. K cormnamienuto o pasjene HacieacTBa npuMeHstores npasuia ['K
P® o dopme caenok u popme moropopos. CornamieHue o pasjese HacleICcTBa,
B COCTaB KOTOPOT'O BXOJIUT HEJBMKMUMOE UMYIIIECTBO, B TOM UKCIIC COTJIAIICHUE
O BBIJICICHUM W3 HACJIEJCTBA JIOJIM OJTHOTO WJIM HECKOJIbKHX HACIECIHUKOB, MO-
KET OBITh 3aKJIIOUCHO HACIETHUKAMHU TIOCJI€ BbIAaYl UM CBUJETEILCTBA O MpPaBe
Ha HacieAcTBO. ['ocynapcTBeHHas perucTpaiusi IpaB HACIECIHUKOB Ha HEJBU-
KUMOE UMYIIECTBO, B OTHOIIIEHUU KOTOPOTO 3aKJIFOUEHO COTJIAIlIEHUE O pasjielie
HACJIEJICTBA, OCYLIECTBIISICTCSI HA OCHOBAaHUM COTJIAIIEHUS O pa3felie HACIEeACTBA
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Y paHee BBIJAHHOT'O CBHUJICTEILCTBA O MIPaBE Ha HACIENCTBO, a B ciydae, Korjaa
rocyJIapCTBEHHAsl pEerUCTpallysl MPaB HACJIEIHUKOB Ha HEJIBUKUMOE UMYIIIECTBO
OblJIa OCYIIIECTBJIEHA JI0 3aKJIIOUCHHMS UMU COTJIAIIEHUS O pasjiesiec HacJeACTBa,
Ha OCHOBAaHWM COTJALICHUs O pa3lesie HacieacTBa. HecooTBeTcTBue paszjena
HACJIEICTBA, OCYIIIECTBICHHOTO HACJIEIHUKAMHU B 3aKJIIOUYEHHOM MMH COTJiallie-
HUM, TPUYUTAIOMIMMCS HACJIEJHUKAM JOJAM, YKa3aHHBIM B CBHUJIETEIILCTBE O
MpaBe Ha HACJEJCTBO, HE MOXKET IMOBJIEYh 3a COOOM OTKa3 B roCyAapCTBEHHOMN
pPErUCTpallMU UX MPAB HA HEABMXKMMOE MUMYIIECTBO, MOJYYCHHOE B PE3yJIbTaTe
pasjena HacleICTBa.

OxpaHa uHTepecoB pedeHKa NMpPH pasaese HacjaeacTsa. [Ipy Hanuuuu
3a4aToro, HO €II€ HE POJMBIIErOCS HACIEIHHMKA pa3fell HacIEeACTBa MOXKET
OBITH OCYIIIECTBIIEH TOJIBKO MOCJE POKICHUS TAKOTO HACIIETHUKA.

OxpaHa 3aKOHHBIX HHTEPECOB HECOBEPIICHHOJIETHUX, Heleecrnoco-
HbIX M OrPAHUYEHHO /1€eCNOCOOHBIX IPaXKJAaH MPH pa3jesie HaCJeACTBA.
[Ipn Hanmuuuu cpeau HACIEAHUKOB HECOBEPIICHHOJETHHUX, HEIAEECIOCOOHBIX
WJIM OTPAHUUYEHHO JIE€CIOCOOHBIX TpaXaaH pa3/ielsl HacleICTBa OCYIECTBISIETCS
¢ coomoaenueM npasui ctateu 37 'K PO. B nensx oxpaHbl 3aKOHHBIX UHTEpE-
COB YKa3aHHBIX HACJICTHUKOB O COCTABJICHUHU COTJIALICHUS O pa3Aeie HaCIEACT-
Ba U O PaCCMOTPEHHH B CyJE Jeja O pa3/elie HacJIeICTBa JIOJKEH OBbITh yBe-
JIOMJICH OpraH ONEKHU Y MONEYNUTEIbCTBA.

IIpeumyiecTBEHHOE NMPAaBO HA HeAEJUMYK Belllb NMPH pa3aelie Ha-
ciaeacrBa. Hacnennuk, oOnamaBmiuii COBMECTHO C HacjenojaTesieM IMpPaBoOM
o0111eit COOCTBEHHOCTH Ha HEASIUMYIO BEIllb, 10/ B IPAaBE Ha KOTOPYIO BXOJUT
B COCTaB HACJIEACTBA, UMEET MPH pa3]iesie HACIEICTBA MPEUMYIIIECTBEHHOE Mpa-
BO Ha IOJYYEHHUE B CYET CBOEHM HACIEICTBEHHOM JOJIM BEIIW, HAXOJAUBIIEHCS B
oO1ieit COOCTBEHHOCTH, Tepe]] HacleAHUKAMH, KOTOpPhIE paHee He SBISUINCH
y9acTHUKaMHU 00IIe cOOCTBEHHOCTH, HE3aBUCUMO OT TOTO, TOJI30BAJINCh OHU
9TOM BEIIBI0 MJIM HET. HacieaHuk, MOCTOSHHO II0JIb30BaBIIMMCS HEACITMMOM
BEIIIbIO, BXOJSIIEH B COCTAB HACIEACTBA, UMEET MPH pa3jliesie HACIeICTBa Mpe-
MMYIIECTBEHHOE MPABO Ha MOJYYCHUE B CUET CBOEH HACIIECICTBEHHOM JOJIM 3TOU
BEIIIM TIepe]] HACJIEAHUKAMU, HE TOJIH30BABIIMMUCS ATON BEIILIO U HE SBIISIB-
IIUMHUCS paHee YJYaCTHUKaMHU 00Ieli COOCTBEHHOCTH Ha Hee.

Ecnu B cocTaB HacimencTBa BXOAUT JKWIOE IMOMEIIEHUE (KUIIOU JI0M,
KBapTUpPa U TOMY MOJA00HOE), pa3/iesl KOTOPOTO B HAType HEBO3MOXKEH, IIPH pa3-
JIeJie HACJIEACTBA HACJEIHHUKU, MPOKUBABIIME B 3TOM KUJIOM MOMELICHUU KO
JTHIO OTKPBITHSI HACIIE/ICTBA U HE UMEIOIIAE UHOTO >KUJIOTO TTOMEILCHUS, UMEIOT
nepes APYTMMH HacJIeTHUKAMH, HE SIBJISIOIIUMHCS COOCTBEHHUKAMH >KUJIOTO
MOMEIIICHUS, BXOJSIIEr0 B COCTAaB HACIEICTBA, MPEUMYIIECTBEHHOE MpPaBO Ha
MOJIYYEHHUE B CUET UX HACIEICTBEHHBIX JIOJIEH 3TOTO KUJIOTO MOMEIIEHUS.

[IpeumyIiecTBEHHOE TPABO Ha MPEIMEThl OOBIYHOW JOMalIHel o0cTa-
HOBKH U 00MXO0/a TIpH paszjese HacieacTra. HacnenHuk, npo>xuBaBiinii Ha JEHb
OTKpPBITHS HACJIEACTBA COBMECTHO C HACIIEOJATEIEM, UMEET NPHU pa3aeiie Ha-
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CJIEJICTBa MPEUMYIIIECTBEHHOE ITPABO HAa MOJYUYECHHUE B CUET CBOEH HACJIECTBEH-
HOM JI0JIM TIPEIMETOB OOBIYHOM JJOMAITHEH 00CTAaHOBKHU M 00MX0/a.

KoMmneHcauusi HecoOpa3MepPHOCTH IOJY4aeMOro HacCJeJICTBEHHOI0
HMYILIECTBAa ¢ HACJeJACTBeHHOM aoJieil. HecopazMepHOCTh HACIEICTBEHHOTO
MMYIIECTBA, O MPEUMYIICCTBEHHOM IIpaBe, Ha MOJY4YEHUE KOTOPOTO 3asiBJIsET
HacCJICIHUK Ha ocHOBaHMHU cTaThu 1168 mmm 1169 I'K P®, ¢ HacnencTBeHHOMN
JI0JICH PTOr0 HACJEIHUKA YCTpaHSETCs Mepeaavyeil I TUM HACJICIHUKOM OCTallb-
HBIM HacCJeJHUKAM JPYroro MMYIIECTBA M3 COCTaBa HACJIEACTBA WM TPEIOC-
TaBJICHHEM HMHOW KOMIIEHCAIIMHU, B TOM YHUCJIE BBITUIATOM COOTBETCTBYIOIIEH Jie-
HEXHOM cyMMBI. Ecnu cornamenueM Mexay BCEMH HacleJHUKaMU HE YCTaHOB-
JIEHO WHOE, OCYIIECTBJICHHE KEM-JTM0O W3 HHUX MPEUMYIIECTBEHHOrO IpaBa,
BO3MOJKHO, TIOCJI€ TIPEAOCTABIECHUS COOTBETCTBYIOIIEH KOMIICHCAIIUU APYTUM
HAcJIeTHUKAM.

§ 3. Oxpana HacjaeacTBa M ynpabjeHue uM. OTBEeTCTBEHHOCTh Ha-
CJIC/THMKOB 110 10JIraM HacJea01aTes

JIist 3a1uThl IpaB HACJIEIHUKOB, OTKA30MOJydaTeaeil U Ipyrux 3auHTe-
PECOBAHHBIX JIUI] UCIIOJIHUTEIIEM 3aBELIaHUS UM HOTAPUYCOM IO MECTY OTKpBI-
THSI HACJEJACTBA MPUHUMAIOTCSA MEpbI, yKa3aHHble B cTarthsax 1172 u 1173 TK
P®, u npyrue HeoOXoauMBble MEpPHI IO OXPAaHE HACJIECTBA U YIPABICHUIO UM.
HoTtapuyc npuHUMaeT Mepsl 10 OXpaHe HACIEICTBA U YIPABICHUIO UM 10 3asB-
JIEHUIO OJJTHOTO WJIM HECKOJIBKUX HACIEJHUKOB, UCIIOJHUTENS 3aBEIAHUs, Opra-
Ha MECTHOI'O CaMOYIIPABJICHUS, OpraHa ONEKH W MOIEUYUTENbCTBA WIH JAPYTHUX
JL, TEWCTBYIOIIMX B UHTEPECAX COXPAaHEHMs HACIEICTBEHHOIO UMyIlecTBa. B
cily4ae, KOI/la Ha3HAY€H MCIOJHUTENb 3aBEIIAHUs, HOTApUYC NPUHUMAET MEPHI
[I0 OXPAaHE HACJEACTBA U YNPABICHUIO UM IO COIVIACOBAHUIO C HCIIOJHHUTENIEM
3aBelanys. VMicnoaHuTe b 3aBeliaHus IPUHUMAET MEPHI [0 OXpaHe HACIIECTBA
U YIPABJICHUIO UM CaMOCTOSITENIbHO JIMOO MO TpeOOBAaHUIO OJHOTO WU He-
CKOJIbKMX HACJIETHUKOB.

B mensx BbISIBIEHUS cOCTaBa HACIEACTBA M €r0 OXpaHbl OAHKH, PyrUe
KpeJIUTHBIC OPraHU3allii U WHbIE IOPUAMYECKHE JTUIa 0053aHbI 10 3aMPOCy HO-
Tapuyca cooOIaTh eMy 00 UMEIOIMUXCS Y ITHX JIMI] CBEJAECHUIX 00 UMYIIECTBE,
MpUHaUIeKaBIeM Haciefoaarento. IloydyeHHble CBEAEHUS HOTApUyC MOMKET
COO0IIATh TOJBKO MCTIOJHUTENIO 3aBellaHusi U HaclequukaMm. Hortapuyc ocy-
LIECTBIIIET MEPBI IO OXPAHE HACJIEACTBA M YIPABICHUIO UM B TEUECHHE CPOKA,
OTIpEeIeNISIEMOr0 HOTAPUYCOM C YY4E€TOM XapaKTepa M IIEHHOCTH HAclle[ICTBa, a
TaK)kKe BPEMEHH, HEOOXOJIMMOI0 HaclIeHHUKaM JUIsl BCTYIUICHUS BO BJIaJICHUE
HACJIeICTBOM, HO He 0oJiee YeM B T€UEHHE IIECTH MECSIIEB, a B CIIy4asiX, Mpeay-
CMOTpPEHHBIX ITyHKTamu 2 U 3 cratbu 1154 u nynkrom 2 crateu 1156 I'K PO, He
0oJsiee 4yeM B T€UEHUE JEBATH MECSIEB CO JHS OTKPBITHUS HaciencTsa. Mcnonnu-
TeJb 3aBEILaHUs OCYIIECTBIISIET MEPHI IO OXPAHE HACIEACTBA U YIPABICHUIO UM
B T€YEHHE CPOKA, HEOOXOAUMOTIO JIJIsl UCIIOJIHEHUS 3aBELIaHusl.
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B ciyuae, Kkorjia HacieACTBEHHOE UMYLIECTBO HAXOAUTCS B PA3HBIX MecC-
Tax, HOTAPUYC M0 MECTY OTKPBITHUS HACIEICTBA HANPABIIET Yepe3 OpraHbl FC-
TULIMM HOTApUyCy 10 MECTY HAXOXKJICHUS COOTBETCTBYIOLIEH 4YacCTU HACIEICT-
BEHHOT'O HMYIIECTBa 00s3aTelIbHOE MJIsi MCIONTHEHHS MOpYy4YeHHEe 00 OXpaHe
ATOTr0 MMYILECTBA U YIIPABJICHUU UM. ECiu HOTapuycCy 10 MECTY OTKPBITHs Ha-
CJIEICTBA U3BECTHO, KEM JIOJKHBI OBITH MIPUHSATHI MEPHI IO OXpaHE UMYIIECTRA,
TaKoe MOpPYYEHUE HANPABISAETCS COOTBETCTBYIOIIEMY HOTApUYyCY WIIH JIOJKHO-
CTHOMY JIMILY.

[Topsimok oXpaHbl HACJIEACTBEHHOIO UMYIIIECTBA U YIPABJIEHUS UM, B TOM
YuCJIe MOPSAIOK ONMCHU HACIEICTBA, ONPEAEIISIETC 3aKOHOAATEIbCTBOM O HOTA-
puarte. IIpenensHble pa3Mepsl BOZHATPAXIACHUS 110 TOTOBOPY XpPaHEHUS HACIE/-
CTBEHHOI'0 MMYLIECTBA U JOTOBOPY JAOBEPUTEIBHOTO YIIPABICHUS HACIIEICTBEH-
HBIM MMYIIECTBOM YycraHaBiuBaroTcsa I[IpasurensctBom Pocculickonn Penepa-
LUH.

B ciydae, korna mpaBo COBEpLIEHUs HOTapUaJdbHBIX AEUCTBUU NPENOC-
TaBJICHO 3aKOHOM JIOJKHOCTHBIM JIMIIAM OPIaHOB MECTHOTO CaMOYIPaBJICHUS U
JOJKHOCTHBIM JIMLAM KOHCYJIBCKUX yupexaeHu Poccuiickon denepauuu, He-
00X0IMMBbIE MEPHI M0 OXpPaHE HACIEJCTBA U YIPABICHUIO UM MOTYT OBITh NIPH-
HATBI COOTBETCTBYIOIINM JOJXKHOCTHBIM JIULIOM.

Mepsbl o oxpaHe HacjaeacTBa. JJ1s1 OXpaHbl HACIEICTBA HOTAPUYC IPO-
W3BOJUT OINKCH HACJIEACTBEHHOIO UMYIIECTBA B IPUCYTCTBUH IBYX CBUAECTEICH,
OTBEYAIOIIMX TPEOOBAHUSIM, YCTAHOBIEHHBIM MYHKTOM 2 ctathu 1124 'K PO.
IIpy npou3BOACTBE ONMMCH UMYILECTBA MOTYT IPUCYTCTBOBATH UCHIOJIHUTEND 3a-
BEIIIAHUSA, HACJICJHUKA U B COOTBETCTBYIOIIMX CIIy4asX MPEACTABUTEIN OpraHa
OMEKHU U monevynTenbcTBa. 1o 3asBieHuto Jnil, yKka3aHHbIX B ab3alie BTOPOM Ha-
CTOSIIIETO IMYHKTA, JOJ)KHA OBITh MO COTJIALIEHUIO MEXIY HacleAHUKAMU Ipo-
M3BEJ/ICHA OLICHKA HACJIEJACTBEHHOI0 umyniecrna. [Ipyu orcyrcTBUM coryameHus
OLIEHKA HACJIEJICTBEHHOTIO MMYIIECTBA WM TOW €r0 4YaCTH, B OTHOLIEHUHU KOTO-
pPOM COIVIAllIEHWE HE JOCTUTHYTO, IPOU3BOINUTCS HE3aBUCHUMBIM OLCHIIMKOM 32
CUeT JHIla, MOTPEOOBABIIETO OLIEHKU HACJIEICTBEHHOIO MMYIIECTBA, C MOCIe-
OYIOLMM PaCIPEIeICHUEM dTUX PACX0JI0B MEXKAY HACICIHUKAMHU MPOIOPLHO-
HaJIbBHO CTOMMOCTH IIOJIYYEHHOT'0 KaXXJbIM U3 HUX HACIIC/ICTBA.

Bxomsmue B cocTaB HAC/IEACTBA HAJUYHBIE JACHBIU BHOCATCS B JEIIO3UT
HOTapuyca, a BAJIFOTHbIE LIEHHOCTH, PAroll€HHbIE METAJIbl U KaMHU, U3IEIUS
U3 HUX U He TpeOyrolue yrnpaBieHUs LIeHHbIe OymMaru rnepeiaroTcs OaHKy Ha
XpaHEHHE 10 JIOroBOPY B cOOTBETCTBUHU cO cTtathed 921 'K PD. Ecinu HoTapuy-
Cy CTaJIO U3BECTHO, YTO B COCTaB HACIIEICTBA BXOAUT OPYXKHUE, OH YBEAOMIISET
00 ATOM oOpraHbl BHYTpEeHHUX Jei. Jpyroe Bxojsiiee B COCTaB HAacle[CTBa
MMYILECTBO, €CJIM OHO HE TpeOyeT ynpaBiIeHUs, IEpelaeTCcsd HOTApUyCOM 10 J0-
rOBOPY Ha XpaHEHHE KOMY-JTMOO U3 HACIEIHUKOB, a IIPU HEBO3MOKHOCTHU IMepe-
JaTh €ro HacJleJHUKaM - IPYyromy JIMIy I10 YCMOTPEHMIO HoTapuyca. B ciryyae,
KOI'Jla HACJIE0BAHUE OCYILUECTBISAETCS 110 3aBEIIaHUI0, B KOTOPOM HAa3HAYEH UC-
MOJIHUTENb 3aBELAHUsl, XPAaHEHUE YKa3aHHOI'0 UMYILECTBa 00eCIeunBaeTcs uc-
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MOJIHATEJIEM 3aBEIIaHMsI CAMOCTOSTENIBHO JTUOO MOCPEACTBOM 3aKIIIOUECHUS JO-
roBOpa XpaHEHUs C KeM-JIMO0 W3 HACJIEIHMKOB WJIHM JPYTUM JIUIIOM IO YCMOT-
PEHUIO UCTIOJIHUTEIS 3aBEIIaHUSI.

JloBepuTeIbHOE YIIPABJICHHE HACIECACTBEHHBIM HMYyHIecTBOM. Eciu B
COCTaBe HACJIEJICTBA UMEETCS] UMYIIECTBO, TPEOYIOIllee He TOJIBKO OXPaHbI, HO U
yrnpaBiieHus1 (peanpusTue, A0Jisl B YCTAaBHOM (CKJIaJOYHOM) KalMTajle XO3si-
CTBEHHOT'O TOBApHIIECTBA WJIM OOIIECTBA, I[EHHbIE Oymarv, UCKIFOYUTEIbHbIE
mpaBa U TOMY MOJ00HOE), HOTapUyC B COOTBETCTBUU co cTaTheit 1026 'K PD B
KAueCTBE YUPEIUTEIS TOBEPUTEIHLHOIO YIPAaBICHUS 3aKIIKOYAET JOTOBOP JOBE-
PUTEIIBHOTO YIPABJIEHUS 3TUM UMYILIECTBOM. B cilyuae, korja HaclieOBaHHE
OCYLIECTBIISIETCS IO 3aBEIIAHUIO, B KOTOPOM HAa3HA4Y€H HCIIOJIHUTEb 3aBElla-
HUsI, TIpaBa yUpEeAUTENsE JOBEPUTEIBHOTO YNPABICHUS MPUHAIIEKAT UCIIOTHU-
TEJIIO 3aBEILIaHMS.

Bo3Memenue pacxoaoB, BBI3BAHHBIX CMEpPTBLIO HacJjenoaareias, W
pacxo0B HA OXpPaHy HacJieJCTBA M ynpaBJjeHue uM. HeoOxonumbie pacxo-
JIbl, BBI3BAHHBIE MPEJACMEPTHOM OOJIE3HBIO HACIENOAATENs, PAacXOoJbl Ha €ro
JIOCTOMHBIE MOXOPOHBI, BKIIIOYAsi HEOOXOJUMbIE PACXO0/ibl HA OIUIaTy MecTa Io-
rpeOeHus HaclleoaTeNsl, pacXoIbl Ha OXpaHy HACJIEICTBA U YIPABICHUE UM, a
TAKX€ PacXoJbl, CBSI3AHHBIE C UCIIOJTHEHUEM 3aBEUIAHMS, BOSMELIAIOTCA 32 CUET
HACJIEJICTBA B MpeJeNiax €ro CTOMMOCTU. DTH TPeOOBaHUSA O BO3MEIIECHUU pac-
XOJIOB MOTYT ObITh MPEABSABICHBI K HAClIeAHUKAM, MPUHSBIIUM HACJIEACTBO, a
10 IPUHATHUS HACJIEACTBA - K MCIIOJHUTENO 3aBEUIAHUS WU K HACIEICTBEHHO-
My UMYLIECTBY. Takue pacxoabl BOZMEMIAIOTCA A0 YIUIAThI JOJITOB KPEAUTOpaM
HACJIEIOIaTeNs U B MPEIeIaX CTOMMOCTH MEPEIIEANIEr0 K KaXKIOMy U3 Hacle/l-
HUKOB HACJIEJICTBEHHOro umymiectsa. lIpy 3ToM B mepByro ouyepeab BO3MeEIIa-
IOTCSI PacXO/ibl, BEI3BAHHBIE OOJIE3HBIO U MOXOPOHAMM HACIENOAATENs], BO BTO-
PYIO - pacXopl Ha OXpaHy HACJIEICTBA U YIPABJIECHUE UM U B TPETHIO - PACXObI,
CBSI3aHHBIE C UCIIOJHEHUEM 3aBellaHus. s ocyllecTBIEHUs PacXoI0B Ha J10C-
TOMHBIEC MTOXOPOHBI HACJIEIOAATENSE MOTYT OBITh HCTIOJIB30BaHbI JIIOObIE TPUHA/-
JeXaBIIME EMY JICHEXKHbIE CPEACTBA, B TOM UHCIIE BO BKJIAJax WA HA CUETaX B
Oankax. banku, BO BKJIajax WM Ha cyYeTaX KOTOPBIX HAXOMAATCS JICHEKHBIC
CpellcTBa HacjeaoaTeNs, 00s3aHbl MO MOCTAHOBJICHUIO HOTapuyca IperocTa-
BUTh UX JHUIY, YKa3aHHOMY B MOCTAHOBJIIEHUU HOTapHyca, JUIsl OIIAThl yKa3aH-
HBIX PacXxo/IOB.

Hacnennuk, KOTOpoMy 3aBellaHbl JEHEKHBIE CPEACTBA, BHECEHHBIE BO
BKJIQJI WJIM HaXOJISIIIMECs Ha JIOOBIX JPYTUX cueTax Hacjienojaress B OaHKax, B
TOM YHCJIE B CIy4ae, KOrJa OHU 3aBEIIAHbI IIyTEM 3aBEIIATEIBLHOIO PacIopsKe-
HUs B OaHKe, BIpaBe B JIF0OOE BpeMsl 10 UCTECYCHUS IIIECTH MECSIIEB CO JHS OT-
KPBITUSI HACJIECTBA MOJYYUTh U3 BKJIaJa WIM CO CUETa HACIEAO0NATENs JCHEXK-
HBIE CPEJICTBA, HEOOXOAUMBIEC JIJI €ro MOXOpoH. Pa3Mep cpencTs, BblAaBaeMbIX
Ha OCHOBAaHHMH HACTOSIIEr0 MyHKTa 0AHKOM Ha TTOXOPOHBI HACIEHUKY WIH yKa-
3aHHOMY B MOCTaHOBJICHUM HOTapuyca JHIly, HE MOKET NPEBbIIIATH CTO MUHU-
MaJIbHBIX Pa3MEpoOB OIUIATHI TPYJA, YCTAHOBJIECHHBIX 3aKOHOM Ha JIeHb oOpaiile-
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HUA 32 MOJYYEHHEM 3THUX CPEACTB. YKa3aHHbIE MPABUJIA COOTBETCTBEHHO IpPHU-
MEHSIIOTCSI U K HWHBIM KpPEIWTHBIM OpPraHU3alMsIM, KOTOPBIM IPEIOCTaBICHO
MIpaBo MPUBJIEKATh BO BKJIAJbl WM HA IPYTHE CUETA JICHE)KHBIE CPEACTBA TPaXK-
JaH.

OTBeTCTBEHHOCTHh HACJEIHMKOB IO J0JraM Haciaegonarensi. Hacnen-
HUKH, TIPUHSBIIINE HACIEICTBO, OTBEUYAIOT IO JOJITAM HACIeI0aTelisl CoJiuaap-
HO. Kaxplil U3 HACIEIHUKOB OTBEYAET IO JI0JIraM HACJIEeNOIaTels B Mpeaenax
CTOMMOCTH TI€pPEUIE/IIIEr0 K HEMY HACJIEACTBEHHOr0 mMyllecTBa. HacnenHuk,
MPUHSBILINN HACIEACTBO B MOPSAIKE HACIEACTBEHHON TPAaHCMHUCCHUM, OTBEYAET B
npeenax CTOMMOCTH 3TOTO HACIEICTBEHHOTO UMYIIECTBA IO J0JraM Hacleno-
JaTelis, KOTOPOMY 3TO MMYIIECTBO MPUHAJJIEKAIO, U HE OTBEYAET ITUM HUMY-
IIECTBOM M0 JOJITaM HACJIEAHUKA, OT KOTOPOrO K HEMY MEPEILIO NpaBo Ha MpHU-
HATHUE HACIIE/ICTBA.

Kpenutops! Hacienonatens BIpaBe NpeabsBUTh CBOM TPEOOBAHUS K MPU-
HSABIIMM HACJEACTBO HACJIEAHUKAM B MPEAEIax CPOKOB MCKOBOU JTAaBHOCTH, YyC-
TQHOBJICHHBIX JUIS COOTBETCTBYIOIIMX TpeOoBaHuM. [0 mpuHSATHS HaACIEACTBA
TpeOOBaHUS KPEAUTOPOB MOTYT OBITh MPEIAbSIBICHBI K UCTIOJHUTEIIIO 3aBEIIaHuUs
WJIY K HACJEACTBEHHOMY UMYLIECTBY. B mociienneM ciyyae cy MpuOCTaHABIIH-
BAET PACCMOTPEHUE €A JI0 NPUHATHS HACJIEACTBA HACIECIHUKAMHA WU MEPEXO-
Jla BBIMOPOYHOTO UMYIIIECTBA B MOPsAKE HaciaemoBanus k Poccuiickoit denepa-
uuu. [lpu npenbsiBaeHun TpeOOBaHUI KpeIUTOPaMU HACIIEIOJATENsl CPOK UCKO-
BOM TABHOCTH, YCTAHOBJICHHBIN ISl COOTBETCTBYIOLIUX TPEeOOBaHUI, HE TIOJIE-
KUT MEPEPBIBY, NPUOCTAHOBICHUIO U BOCCTAHOBIICHHUIO.



97

I'naBa Ne 36. HaciienoBanue oTeIbHBIX BHI0B UMYILECTBA

§ 1. HacienoBanme npaB, CBA3AHHBIX € YYACTHEM B XO03AHCTBEHHBIX
TOBAPHUIIECTBAX M 001eCTBAX, MPOM3BOJCTBEHHBIX KoonepaTtuBax. HacJe-
AOBaHMeE MPeINPUATHSA

= Hac/ienoBanue NpaB, CBA3AHHLIX € Y4ACTHEM B X035iiCTBEHHBIX
TOBAPHUIIECTBAX U 00IIECTBAX, MPOU3BOACTBEHHBIX KoomepaTrusax. B co-
CTaB HACJEJCTBA YYaCTHHKA MOJHOIO TOBAPHUILECTBA WM MOJHOTO TOBapuUIla B
TOBapUILECTBE HA Bepe, y4aCTHUKA OOIIECTBA C OTPAHMYECHHON WU C JAOTOJIHU-
TEJIbHOM OTBETCTBEHHOCTHIO, WIEHA MPOU3BOICTBEHHOTO KOOMEPATHBA BXOIMUT
nons (mai) AToro ydacTHuKa (4WieHa) B CKJIQJ0YHOM (YCTaBHOM) KaruTase
(MMyLIECTBE) COOTBETCTBYIOIIETO TOBApUILECTBA, OOIIECTBA WM KOOIEpPaTUBA.
Ecnu B cootBetcTBUU ¢ 'K PO, npyrumu 3akoHamMu WM yYpeaUTEIbHBIMU J10-
KyYMEHTaMU XO3SIMCTBEHHOTO TOBAPHUIIECTBA WJIM OOLIECTBA JIMOO MPOU3BOACT-
BEHHOI'O KOOIEpaTHBa JUIsl BCTYIUICHHS HACJEIHHKA B XO34MCTBEHHOE TOBAapU-
IIECTBO UJIM MPOU3BOACTBEHHBIN KOOMEPATUB JMOO0 Il Mepexo/ia K HACIEeHUKY
JI0JI1 B YCTABHOM KalMTalle XO35UCTBEHHOTO O0IIeCTBa TpeOyeTCsl corjiacue oc-
TaJbHBIX YYACTHUKOB TOBApHILECTBA WM 00IIEeCTBa MO0 YJIEHOB KOOIEpaTUBA
U B TAKOM COTJIaCMU HACJIEAHUKY OTKa3aHO, OH BIPABE MOJYYHUThb OT XO3AUCT-
BEHHOI'O TOBApHUILIECTBA WM 00IIEeCTBAa JUOO MPOU3BOJACTBEHHOTO KOOIEpaTHBa
JNEUCTBUTENIBHYIO CTOMMOCTb YHAcJIEIOBaHHOM JonM (masi) Jub0 COOTBETCT-
BYIOIIIYIO €M 4acTh UMYILIECTBA B MOPSAKE, MPEAYCMOTPEHHOM MPUMEHUTEIHLHO
K yKazaHHoMy ciyvaro npasuwiamMu ['K P®, npyrux 3akOHOB WIM yYpEeAUTEIb-
HBIMU JJOKYMEHTAMH COOTBETCTBYIOILIETO IOPUINYECKOTO JIUIIA.

B cocrtaB HacnencTBa BKJIaJuMKa TOBAPUIIECTBA HA BEPE BXOAUT €ro 10
B CKJIQJIOYHOM KallMTalle 3TOro ToBapuulecTBa. HaciegHuk, Kk KOTOpoMy mepe-
[UIa 3Ta A0Js, CTAHOBUTCS BKJIAJ[YMKOM TOBAapHUIIECTBa Ha Bepe. B cocraB Ha-
CJIeICTBA YYAaCTHUKA AKIIMOHEPHOI'O OOIIECTBA BXOIAT MPHUHAIJICKABIINE €MY
akuuu. HacnegHuku, K KOTOPBIM MEPENLIA 3TU aKIUU, CTAHOBSTCA y4acTHHUKa-
MU aKIIMOHEPHOTO OOIIECTRA.

HacnenoBanue mpaB, CBSI3aHHBIX C YYaCTHEM B IMOTPEOUTETHCKOM KOOTIe-
patuBe. B cocTaB HacieACTBa 4YjieHa MOTPEOUTENHCKOTO KOOTMEpaTHBAa BXOJUT
ero maif. HacnenHuk 4ieHa »KUIMIIHOTO, JaYHOTO WM MHOTO MOTPEOUTEITBCKO-
ro KooIlepaTUBa MMEET MPaBO OBITh MPUHSTHIM B WICHBI COOTBETCTBYIOIIETO
KoomneparuBa. TakoMy HACJIEIHUKY HE MOXET OBbITh OTKA3aHO B IIPUEME B UJICHBI
KoorneparuBa. Perenue Borpoca 0 TOM, KTO U3 HACJIEIHUKOB MOXKET OBITh MpPHU-
HAT B WICHBI TOTPEOUTENHCKOTO KOOIEpaTUBa B Cllydae, KOrjaa nai Hacieaona-
TeJs Mepeniesl K HECKOJIbKMM HaclIeTHUKaM, a TaKkXe MOPsII0K, CIOCOOBI U Cpo-
KM BBIIUIATHl HACJEAHUKAM, HE CTABIIMM WICHAMH KOOIEpaTHBa, MPUYUTAIO-
IIUXCSI UM CYMM WJIM BBIJIAYM BMECTO HUX MMYIIIECTBA B HATYpe ONMpPEIEISIOTCS
3aKOHOJIATEIbCTBOM O TMOTPEOUTENIbCKUX KOOMEpaTUBaX U y4peAUTeIbHBIMU
JOKYMEHTaMH COOTBETCTBYIOILEIO KOONIEPaTHBA.
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= Hacaenosanue npexnpusTus. HacieqHUK, KOTOpbIA Ha J€Hb OT-

KPBITHSI HACJIEJCTBA 3apErUCTPUPOBAH B KAUYECTBE MHIUBUIYAIBHOIO MPEANPHU-
HUMATENsl, WM KOMMEpYECKasi OpraHu3alysi, KOTopas sABJIIETCS HACIECIHUKOM
10 3aBELIAHUIO, UMEET IIPHU pa3Jielie HACIeACTBa IPEUMYIIECTBEHHOE IIPAaBO Ha
IIOJIYYEHHE B CYET CBOEH HACJIEACTBEHHOM JOJIU BXOISILErO B COCTAB HACIIEICT-
Ba npeAnpusTHs ¢ codmoaenueM npasui ctatbi 1170 'K PO. B cnyuae, korna
HUKTO U3 HACJIEJHUKOB HE MMEET YKa3aHHOIO NMPEUMYLIECTBEHHOIO IpaBa WU
HE BOCIIOJIB30BAJICS UM, IPEANPUATHE, BXOAIIEE B COCTAB HACIIEICTBA, pa3leily
HE TOJUIEKUT U MOCTYNAaeT B OOILIYI0 JA0JEBYI0 COOCTBEHHOCTh HACIEJHUKOB B
COOTBETCTBHUM C NMPUYUTAIOIIMMUCSA UM HACIIEICTBEHHBIMHU JIOJISIMU, €CJIIM MHOE
HE NPETyCMOTPEHO COTJIAIIEHUEM HACJIEIHUKOB, IPUHABIINX HACIEICTBO, B CO-
CTaB KOTOPOT'O BXOAMUT NPEANPHUSIITHE.

§ 2. HaciiegoBaHue MMYIIECTBA 4ieHA KPeCcTbAHCKOro (gpepmMepcko-
ro) xossiicrea. HaciienoBanue Beuieil, OrpaHU4eHHO 000POTOCIOCOOHBIX.
HacnenoBanue 3eMeJIbHBIX Y4aCTKOB

% HaciegoBanue HMYIIECTBA 4WieHA KPECThSIHCKOro ((pepmepcko-
ro) xo3siicrBa. [locne cMepTu 1000T0 WieHa KPECThIHCKOTO ((hepMepcKoro)
XO35IUCTBA HACJIEIACTBO OTKPHIBACTCS, U HACIIEIOBAHUE OCYIIECTBIISICTCS HAa 00-
IIUX OCHOBAHUSAX C COOJIIOJIEHUEM TIPU ATOM TpaBui crateit 253-255 u 257-259
'K P®. Ecnu HacieaHUK yMEpIIETO 4jieHa KPEeCThsIHCKOTO ((pepMepcKoro) Xo-
3SIUCTBA CaM WJICHOM ATOr0 XO3SIUCTBa HE SBJISIETCS, OH UMEET MPaBO Ha MOITY-
YeHUE KOMIICHCAIINH, COPa3MEPHON HACIeIyeMOl UM JI0JI€ B UMYIIIECTBE, HAXO-
JAIIeMCs B OOIIel COBMECTHOM COOCTBEHHOCTH WICHOB X03siicTBa. CpoOK BbI-
MJIaThl KOMIIEHCAIIMU OTPEENseTCs] COTJIAlIeHHEM HACIIEIHUKA C WICHAMHU XO-
3SIUCTBA, a IPU OTCYTCTBUU COTJIAIICHUSI CYJIOM, HO HE MOKET IPEBBIIIATh OJUH
roJl CO JAHS OTKpPbITUSI HacheacTBa. [Ipu OTCYTCTBUM COTNIAllIEHUs] MEXKAY 4Jie-
HaMM XO35IMCTBAa M yKa3aHHBIM HAaCJIEAHUKOM 00 MHOM JOJIS HAcIeqoAaTelss B
TOM HMMYIIECTBE CUYMUTAECTCS PABHOM JIOJSAM JIPYTHX WICHOB X034lcTBa. B ciy-
yae MPUHATHS HACJIEIHUKA B UJIECHBI X035 CTBA YKa3aHHAsI KOMIIEHCAIIUS EMY HE
BBITIJIAYMBACTCS.

B cnydae, xorna mocie cMepTH 4WieHa KpecThsIHCKOTO ((pepMepckoro) xo-
3SICTBA ATO XO3SMCTBO MPEKpaALIAeTCs, B TOM YHUCIE B CBSI3M C TEM, UTO Hacle-
7o/aTe’nb OblI €MHCTBEHHBIM UYJICHOM XO3SMCTBA, a CPEIU €ro HACIETHUKOB
TN, JKEJTAONIMX MPOJIOJDKATh BEJEHHUE KPECThIHCKOro ((hepMepcKoro) Xo3sii-
CTBa, HE MUMEETCS, UMYIIECTBO KPECThIHCKOTO ((hepMepckoro) xo3sucTBa mo/I-
JICKUT pa3fieny MEXy HaclleIHUKaMu 1o npaBuiiam ctatei 258 u 1182 I'K P®.

= HacienoBaHue Bellei, OrpAaHHYEHHO 000pOTOCHOCOGHBIX. ITpu-
HaJJIeKaBIIME HACIEIOAATEN0 OPYKHE, CHIIBHOJICUCTBYIOIINE U SITOBUTHIE BE-
IIECTBA, HAPKOTHUYECKUE U TCUXOTPOIHBIE CPEICTBA U APYIHME€ OTrPaHUUYEHHO
000pOTOCTIOCOOHBIE BEIM BXOJAT B COCTaB HACJEACTBA M HACIEIYIOTCS Ha 00-
X OCHOBaHMAX, ycTaHOBJIEHHBIX [ K P®. Ha npunsaTue Hacnencrsa, B COCTaB
KOTOPOTO BXOJST TaKue BEIIH, HE TpeOyeTcs CIeIaibHOro paspenieHus. Mepsl
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[0 OXpaHE€ BXOJSIIMX B COCTaB HACJIEACTBA OTPAHUYEHHO 0OOPOTOCHOCOOHBIX
BEILEH JO IMOJYyYEHMs HACIICIHUKOM CIEIHAIBHOIO Pa3pelIeHMs] HAa 9TU BEIU
OCYILECTBIISIIOTCS. C COOJIIO/IEHUEM TIOPS/IKA, YCTAHOBJIEHHOIO 3aKOHOM JJIsl CO-
OTBETCTBYIOILETO UMyIlecTBa. IIpy OTKa3ze HacieqHUKY B BbIJAYE YKA3aHHOIO
paspeleHusl ero MpaBo COOCTBEHHOCTH Ha TAKO€ MMYIIECTBO IOJUIEKUT Ipe-
KpallleHHI0 B COOTBETCTBUM cO cTaTber 238 ['K PD, a cymMmbl, BBIpy4eHHBIE OT
peanu3auuy MUMYIIECTBA, MEPEAAIOTCA HACIEIHUKY 3a BBIUETOM pacXxol0B Ha
€ro peaIn3alLulo.

® HacienoBaHue 3eMeJbHBIX y4acTKOB. [IpuHajiexkaBIIue Hace-
J0JIaTeNI0 Ha MPaBe COOCTBEHHOCTH 3€MEJIbHBIN YYaCTOK WJIM MPABO MOKU3HEH-
HOI'0 HACJIEAyeMOI'0 BJIAJEHUS 3€MEJIbHBIM YYaCTKOM BXOIUT B COCTAB HAaCIIE]-
CTBa M HaclielyeTcsi Ha oOUIMX OCHOBaHUAX, ycTaHOBIeHHbIX ['K P®. Ha npu-
HATHE HACJIEACTBA, B COCTAB KOTOPOI'0 BXOJUT YKA3aHHOE MMYILECTBO, CIIELH-
anbHOE paspelieHue He TpeOyercs. IIpu HacliemoBaHMU 3€MEIBHOIO y4acTKa
WIIM IIpaBa MOKU3HEHHOI'0 HACJIEIYEMOI'O BJIAJICHUS 3EMEJIbHBIM YYAaCTKOM I10
HACJIEICTBY IEPEXOIAT TAKXKE HAXOMAIIMECs B IPAHHULAX JTOrO 3EMEJILHOIO
y4acTKa MOBEPXHOCTHBIM (MOYBEHHBIN) CJIOM, 3aMKHYThIE BOJIOEMBbI, HAXOJIs-
LMEeCs Ha HEM JIEC U paCTEHU.

Oco0eHHoOCTH pa3gelia 3eMeJIbHOI0 yyacTka. Paznen 3emenpHOro yuva-
CTKa, MPUHAJIEKAIIEr0 HAacleIHUKaM Ha Mpase o011eil COOCTBEHHOCTH, OCYIIe-
CTBJIIETCA C YYE€TOM MHUHUMAJIBHOI'O pa3Mepa 3€MEIbHOr0 y4acTKa, YCTaHOB-
JICHHOT'O JUIsI YY4aCTKOB COOTBETCTBYIOIIECTO LIEJIEBOrO HasHaueHusA. [Ipu HeBO3-
MOXKHOCTH paszena 3€MeJIbHOIO y4acTKa B IOPSANKE, YKa3aHHOM BBIILE, 3¢MEJIb-
HBIN y4aCTOK IEPEXOJUT K HACIEIHUKY, UMEIOIIEMY ITPEUMYILECTBEHHOE ITPABO
Ha TOJIyYEHHUE B CUET CBOEW HACIEICTBEHHOM JIOJM 3TOr0 36MEIBHOIO y4aCTKa.
KomMmneHcanuss OCTaJIBHBIM HAaCIEAHUKAM IPEAOCTABIAETCA B IOPSAKE, yCTa-
HOBJIeHHOM cTtaTtber 1170 I'K PO. B cnyuae, korja HUKTO U3 HACJIEIHUKOB HE
MMEET NMPEUMYIIECTBEHHOIO MpaBa Ha IOJYYEHHE 3€MEJIbHOTO yJacTKa MU He
BOCIIOJIB30BAJICSL OTUM IPAaBOM, BJIAJICHHUE, IIOJIB30BAHUE U PACIIOPSIKEHUE 3€-
MEJIbHBIM YYaCTKOM OCYILIECTBIISIOTCS HAcleJHUKaMHU Ha YCJIOBMX oOuieil no-
JI€BOM COOCTBEHHOCTH.

§ 3. HaciegoBaHne HeBBIIIAYEHHBIX CYMM, NPEAOCTABJIEHHBIX I'Pa-
JKIAHMHY B KadyecTBe CPeACTB K cyumecTtBoBannw. HaciegoBanue mmyie-
CTBAa, NPEJOCTABJICHHOI0 HACJEA0JATEJNI0 TOCyAapCTBOM WJIM MYHHIH-
NaJbHbIM 00pa30BaHUEM Ha JbIOTHBIX ycaoBusax. HacienoBanue rocygap-
CTBEHHBIX HATPa/l, NOYETHBIX U MAMATHBIX 3HAKOB

= HacaenoBanHe HEBBILIAYEHHBLIX CYyMM, NPEIOCTABICHHBIX IPAK-
JAHUHY B KayeCTBe CPEeACTB K CcyllecTBOBaHMIO. [[paBo Ha mosyyeHue noa-
JIEXKABIIUX BBIIUIATE HACIEAOAATENI0, HO HE MOJYUYEHHBIX UM IIPU )KU3HU 110 Ka-
KOW-TM00 MPUYUHE CYMM 3apa0OTHOM IUIAThI M MPUPABHEHHBIX K HEH TIIaTEKEH,
MIEHCHUM, CTUIEHIUN, MOCOOMI IO COIMAJBLHOMY CTPaXOBaHHUIO, BO3MECIICHUS
Bpela, MPUYMHEHHOIO JKM3HU WJIM 3J0POBbIO, aJUMEHTOB M HHBIX JEHEKHBIX
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CyMM, IPEAOCTABICHHBIX I'PAXKIAHUHY B KAa4ECTBE CPEACTB K CYIIECTBOBAHHUIO,
MIPUHAJICKUT IPOKUBABIIMM COBMECTHO C YMEPIIMM YJIEHAM €ro CEMbH, a
TaK)Xe €ro HETPYJAOCTOCOOHBIM MKIAMBEHIIAM HE3aBUCUMO OT TOTO, MPOKUBAIIN
OHHM COBMECTHO C YMEPIIUM WIH HE MPOXKUBaIu. TpeOOBaHUS O BBIIIATE CYyMM
JOJIKHBI OBITH MPEBABICHBI 00SI3aHHBIM JIUI[AM B TEUEHHE YEThIPEX MECSIIEB CO
IHSL OTKPBITUS HacneacTsa. [Ipyu oTCyTCTBUM UL, UMEIOIIMX IIPAaBO HA IMOJIyYe-
HUE CYMM, HE BBIIUIAYEHHBIX HACIEI0AATENI0, WK IIPU HENPEABSABICHUA dTUMU
JUIaMU TpeOOBaHMM O BBHIMJIATE YKa3aHHBIX CYMM B YCTaHOBIIEHHBIH CpPOK CO-
OTBETCTBYIOIIME CYMMBbI BKIIFOYAIOTCSI B COCTaB HACJIEICTBA M HACIEAYIOTCS Ha
oOLIMX OCHOBaHUsAX, ycTaHOBIeHHBIX [ K PO.

% HacienoBanue HMYIIECTBA, NPEI0CTABICHHOI0 HAC/IEN01ATE/IO0
rocyiapcTBOM MJIM MYHMUIMIAJbHBIM 00pa3oBaHHeM Ha JbIOTHBIX YCJIO-
Busix. CpeacTea TpaHCHOpTa W JIPYroe MMYLIECTBO, NMPEIOCTABICHHBIE TOCY-
JapCTBOM WJIM MYHULIMIIAJIbHBIM O0pa30BaHUEM Ha JIbIOTHBIX YCIOBHUSAX HAcle-
J0JIaTeI0 B CBS3M C €r0 MHBAJIMIHOCTBIO WM JPYTUMHU MOJOOHBIMH OOCTOS-
TEJIbCTBAMU, BXOJAT B COCTaB HACJEACTBA U HACIEAYIOTCS Ha OOLIMX OCHOBAHM-
AX, yctaHoBieHHbIX [' K PO.

® HacieqoBaHHe rocyJapCTBEHHBIX HATPAaJ, MOYETHLIX M MAMSAT-
HBIX 3HAKOB. ['ocygapcTBeHHbIE Harpajpl, KOTOPHIX ObUT yIOCTOEH HACIeA0/1a-
T€JIb U Ha KOTOPBIE PACIPOCTPAHAETCA 3aKOHOIATEIBCTBO O IFOCYJAPCTBEHHBIX
Harpagax Poccuiickoint denepannu, He BXOIAT B COCTaB HaciencTsa. llepenaua
YKa3aHHBIX Harpaj 1ocie CMepTH HarpaKA€HHOI0 APYTUM JIMIAaM OCYLIECTBIIS-
€TCS B MOPSAIAKE, YCTAHOBIEHHOM 3aKOHOJATEIBCTBOM O I'OCYJIAapCTBEHHBIX Ha-
rpagax Poccuiickon denepauun.

[IpuHagnexaBmye HACIEAOAATENIO IOCYIapCTBEHHBIE HArpaapl, Ha KOTO-
pBle HE PACHPOCTPAHSAECTCS 3aKOHOAATENBCTBO O TOCYNApPCTBEHHBIX Harpaaax
Poccuiickoit denepanuuy, NOYETHBIE, MAMSITHBIC U UHBIC 3HAKU, B TOM YHCJIE Ha-
Ipazabl U 3HAKU B COCTAaBE KOJUIEKIIUH, BXOJAT B COCTaB HACJIEACTBA U HACJIENY-
I0TCSI Ha OOILIMX OCHOBAHUSAX, ycTaHOBIEHHBIX 'K PO.

BbIBOABI

[Ton HacmemoBaHUEM CleAyeT MOHUMATh MEPEXO/ MpaB U 00sI3aHHOCTEN
YMEPIIETO JIMIA - HAcJeN0JaTelNsi K €ro HacleqHUKaM B COOTBETCTBUU C HOP-
MaMH HacJeJACTBEHHOro mpasa. [Ipu 3TOM Kpyr HACIIEIHUKOB IO 3aKOHY OIpe-
JEeSIeT 3aKOH, KPYT HACIETHUKOB I10 3aBEIIAHUIO.

HacnenoBanue mnpesacraBisieT coOOd mepexoj MpaB U 00sI3aHHOCTEH
yMepIIero rpaxiaaHuHa (Haclieno1atesns) K ApyruM Juiam (HacjaeJHUKaM) B yC-
TQHOBJICHHOM 3aKOHOM mopsiake. OcOOEHHOCTh HACJIEIOBAHUS COCTOUT B YHH-
BEPCAJIbHOM XapakTepe IPaBONPEEMCTBA, KOTOPBI MHPOSIBISETCA B TOM, 4YTO
paBa U 00S3aHHOCTU YMEPIIETO MEPEXOAAT K HaCIeITHUKAM KaK €IUHOE 1e0e,
HETIOCPEICTBEHHO OT HACIEI0AaTEeN .

HacnenoBanue mporucxoauT MO 3aKOHY U 10 3aBeanuio. [1o 3akony - ko-
r/1a HeT 3aBeIllaHus WX 3aBellaHue OXBAaThIBAE€T HE HacliencTBo. HacnenoBanue
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10 3aKOHY OCYIIECTBIAECTCS B MoOpsake odepenHoctu. Ocoboe 3HaUYCHHE s
JTadbHENIEro M3y4YeHUs HACIICICTBEHHOT'O TpaBa HMMEET 3aKpEIUICHHUE OCHOB
3HaHUN 00 00BEKTaX U CYOBEKTaX HACIICIOBAHMS.

['oBopst 00 00BEKTaX Haclen0BaHMs, HEOOXOJAMMO YCBOWTH, UTO OOBEK-
TaMH HaCJIeJICTBEHHOTO IPEEMCTBA SBIISIIOTCS MMYIIECTBEHHBIE M HEKOTOPHIC
HEUMYIIECTBCHHBIC TIpaBa W O0S3aHHOCTH HACJIeIOAATElIs, KOTOPhIE COCTaBIIs-
10T HACJICACTBO (HACAEACTBEHHOEC UMYIIECTBO). [Ipr 3TOM mpaBa HacyieIoaaTels
COCTAaBJIAIOT aKTHB HACJIEACTBA, a €r0 00SI3aHHOCTH — I1ACCHUB.

He mepexoasT mo HacleICTBY MMYIICCTBEHHBIE TTpaBa yMEPIIEro, HOCS-
IMEe CTPOTO JIMYHBIA XapakTep (HalpuMep, MpaBo Ha BO3MEIICHHUE Bpea, TPH-
YUHEHHOTO 3JI0POBBIO, ITPABO HA MOTyYEHUE MTEHCHUH, ATAMEHTOB U JIp. ).

CyObeKTaMu HaCJICICTBEHHOTO IPaBONPEEMCTBA SABJSIOTCS HACIEI0/1a-
TeIh M HacieaHWKU. Hacnemomatenb — 370 (U3UYECKOE JIMIIO, UMYIIECTBO KO-
TOPOTO TOCJIE €ro CMEPTH MEPEXOJUT K IPyruM JmiaMm. HacinemHukamu siBiis-
IOTCS JIMIA, K KOTOPHIM TEPEXOIUT MMYIIESCTBO Haciemonmarens. Mmu moryT
ObITh (pu3nueckue nuia (rpaxaane Poccuu, HOCTpaHHBIE TpaxaaHe, Juia 0e3
IpaXJaHCTBA), Opuandeckue auna, Poccuiickas ®Depeparusi, cyobekTsl Poc-
cuiickoit denepanuu, MyHAIIATTAIbHBIE 00pa30BaHMsI, THOCTPAHHBIE TOCYAAPCT-
Ba M MCXKTYHAPOTHBIC OPTaHU3AINH.
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PA3JEJI 11. OTHOIIEHUSA B OBJACTHU
MEKAYHAPOJHOI'O YACTHOI'O ITPABA

I'naBa Ne 37. O0mue NnpuHIUNBI PEryJMPOBAHNS OTHOILIEHU
B 00J1aCTH MEKIYHAPOXHOI0 YACTHOI' 0 NpaBa

§ 1. IIpuHIUNBI €eBPONEHCKOro 10TOBOPHOIO NpaBa

[TpuHIMIIBI €BPOTIEHCKOTO JOTOBOPHOIO ITpaBa MPUMEHSIOTCS KaK OCHOB-
HBbIE MIpaBmiIa JOroBopHOro npasa B EBpomneiickom CoobiiecTBe B ciyyae, eciiu
CTOPOHBI COIIACHJIMUCH O TOM, YTO MX JOTOBOP MOJYMHAETCS YKa3aHHBIM MPUH-
UIaMm.

[TpuHIMIBI €BPONEHCKOr0 JOrOBOPHOIO IIpaBa MPUMEHSIOTCS :

KOI'JIa CTOPOHBI COTJIACHJIMCh O TOM, YTO UX JIOTOBOP MOJYUHSETCA
“O0mKM NpUHIKIIAM 3aKOHOJAaTeNbCTBA , “lex mercatoria” Uiy MOI0OHOMY.

® cciu CTOPOHBI He U30palld MHOM CHCTEMBI MIIH TIPAaBUI 3aKOHOIATEb-
CTBa, KOTOPBIE PETYIUPYIOT UX JOTOBOP.

[TpyHIMIIBI €BPOIEHCKOro JOTOBOPHOIO MpaBa 00ECIEeUUBAIOT pa3pelie-
HUE BONPOCA, KOTOPbIE HE MOXKET OBITh pa3pelieH CHUCTEeMOW WM MpaBUIaMU
3aKoHOaTeNbcTBA. CTOPOHBI MOTYT HUCKIIOYHTH MPUMEHEHHUE JIIOOBIX W3 Ha-
CTOAILLMX MPUHLMIIOB WM YaCTUYHO OTMEHUTh WM U3MEHUTh UX BIIMSIHHUE, B
clly4ae, eciii UHOE HE MPEAYyCMOTPEHO B MPUHLMIIAX TOTOBOPHOTO IIpaBa.

CropoHBI CBSI3aHBI JIOOBIM OOBIYa€M, O KOTOPOM OHH JIOTOBOPWINCH U
MPAKTUKON, KOTOPYIO OHM YCTaHOBUJIM B CBOMX B3aUMOOTHOUIEHUSX.

CropoHBI CBA3aHbl 00BIYaEM, KOTOPBIN SABIETCS HAMOOJIee MIPUMEHUMBIM
JUIAMH B aHAJIOTUYHOW CUTYAIIMH, UCKIII0Yas ClIydau, KOrJla MPUMEHEHUE TaKo-
ro o0bI4ast ObLJI0 Obl HEPA3yMHBIM.

[TpyHIMIBI €BPONENCKOrO JOTOBOPHOIO IpaBa JOJKHBI OBITH HMCTOJIKO-
BaHbl U Pa3BUTHI B COOTBETCTBUHU C UX IeNsIMH. B yacTHOCTH, HEOOX0AUMO yUH-
THIBaTh COOJIOZCHHE AOOPOCOBECTHOCTH U CHPABEIMBOTO BEICHUS €N, yBe-
PEHHOCTH B JIOTOBOPHBIX OTHOLICHHSIX M MOCTOSSHHOCTh NPUMEHEHUS NPHUHIIM-
TOB.

Bompockl, B rpaHuIiax NpUHIMIOB, HO HAMPSMYIO UMH HE PETYJIHPOBaH-
HBIE, MOTYT OBITh YPETYJIMPOBAaHbI B COOTBETCTBUU C UJICSIMH, JISKAITUMHU B OC-
HOBE HACTOSIIIIUX MPHUHIIUIOB. B MHOM cilydae MPUMEHSIOTCSA MPUHIUIIBI €BPO-
MEHCKOTo JOTOBOPHOTO MpaBa YaCTHOI'O MEXKTyHApOIHOTO MpaBa.

B npunnunax, 3a UCKIIOUYEHHUEM CIIy4aeB, KOT/Ia KOHTEKCT MOoJIpa3yMeBa-
€T UHOE:

® “rejicTBHE” BKITIOUAET Oe3/eiiCTBHE;

" “cyn” BKIIOYAET apOUTPAK;

" “pmamepeHHOE JeiicTBHE” BKIIOYAET HEOCTOPOKHOCTH;

" “gencrionHeHue” O3HAYAET JH0OOOE HEHMCIIOJIHEHHME 0043aTeNbCTBA MO
JIOTOBOPY M BKIIFOYAET 33/ICP)KKY HUCIIOTHEHUS, HEMOJIHOE MCIOJHEHUE W OTKa3
OT COTPYAHHYECTBA JIJIsl HANOOJIee MOJHOTO UCTIOHEHHSI I0TOBOPA.
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OcymiecTBisis CBOM MpaBa U HeCsl 00s3aHHOCTH, KaXKaas CTOPOHA JTOJDKHA
JIeHCTBOBAThH JOOPOCOBECTHO U B COOTBETCTBUU C YECTHOM JEIIOBOM MPAKTUKOM.

CTopoHBI HE MOTYT HCKJIIOYUTH WM OTPAaHUYUTH HACTOSIIYI0 00sI3aH-
HOCTb.

Kaxxmas cropona o0si3aHa COTpyIHHUYATh C JPYrOod CTOPOHOM HJisA HaW-
Oonpiei 3pheKTUBHOCTH JOTOBOPA.

B cooTBeTCTBHM ¢ HACTOSIIUMU MPUHITUIIAMH, pa3yMHasi HEOOXOIUMOCTh
JOJDKHA OIEHUBATHCA TE€M, UYTO JOOPOCOBECTHO ACHCTBYIOIIEE JIMIIO B aHAJIO-
TUYHONM CUTYallMHM COYI0 Obl pa3yMHO HE0OXOoauMbIM. B dacTHOCTH, OlleHUBAS,
YTO SIBJISETCS Pa3yMHO HEOOXOJMMBIM, HEOOXOJIMMO YYUTHIBATH MPHUPOIY U
1[eJIb J0rOBOpa, OOCTOSATENbCTBA JIeIa, a TAKKe 0O0blUau U MPAKTUKY BOBJICUYEH-
HOTO POJia IESITEIHHOCTH WX MPOdECCHH.

CropoHa npeanoaraercsi OCB€IOMJIECHHON WM MpeaBUAAIIEeH QakT Uiu
B COCTOSIHUM y3HATh WM NPeIBUIETH (aKT, €CIH J000€ JUI0, 32 KOTOPOE OHA
ObLJ1a OTBETCTBEHHA, 3HAJIO WK NpeaABUAEIO0 (aKT WM JOJKHO ObLIO 3HATH WU
MpEeABUJIETh €T0, UCKIII0YAs CITydau, KOT/aa 3TO JIUIO HE ObLJI0 BOBJIEYEHO B MO/I-
TOTOBKY WJIHM HUCIIOJIHEHUE JOTOBOPA.

Cropona mpennonaraercs JEHUCTBYIOIIEH HAMEPEHHO WU C TpyOoil He-
OpEKHOCTBIO MM HE JTOOPOCOBECTHO M HE B COOTBETCTBHM C UECTHOU JEJIOBOM
MPaKTUKOM, €ClI TakK JAEHCTBOBAJIO JIUIIO, KOTOPOMY OHA JIOBEpHUJIa UCIIOJIHEHUE
WJIM KOTOPOE JIEMCTBOBAJIO MO €€ COIIACHI0.

VYBenomieHrue, JaHHOE B COOTBETCTBUU C HACTOSIIUMHU MPHUHIUIIAMH,
MMEET CHIIY, €CJIM OHO JIJaHO JIOOBIMU CpPEACTBAMH, B MUCbMEHHOM BHJI€ WUIIU
WHaye, B 3aBUCHUMOCTH OT 0OCTOSITENBCTB.

Ecian B COOTBETCTBUM C HACTOSIIMMHU MPUHLUIIAMHU OJIHA CTOPOHA JAeT
YBEJIOMJIEHUE APYroil CTOPOHE B BUJY HEUCIIOJHEHUS APYroil CTOPOHBI WIIU
BBHJlY TOTO, YTO TaKOE€ HEUCIIOJIHEHHE 000CHOBAHHO MPEABUIUTCS MIEPBON CTO-
POHOM, U YBEIOMJICHHE JIOJHKHBIM 00pa30M JIOCTABJICHO MJIH MTOCIaHO, 3aepPiKKa
B Mepegaye YBEJOMJICHUS UM €ro HEMOJIy4YEeHUE He MPENATCTBYET €ro BCTYILIEe-
HUIO B cwily. Takoe yBeIOMJICHHME BCTyNaeT B CWJIYy C MOMEHTa, KOIJa OHO
JIOJKHO OBLIO OBITH IOCTABIICHO MPH HOPMAJBHBIX O0CTOSTEIbCTBAX.

B nro6om apyrom ciydae yBeOMJIEHHE HE UMEET CHIIBI IO T€X IMOp, MoKa
OHO He OyAET MOJYYEHO JIMIIOM, KOTOPOMY OHO IMpeTHa3HAYEHO.

“YBenoMiieHne” BKIIIOYAET 3asBJICHHE, TpeOOBaHUE, 3aMpoc WU JIO0YIO
Ipyryto GopMy B3auMOACHCTBHS.

YcaoBus u ucnojiHeHne a0rosopa. Tam, rjae 10roBop HE yCTaHABIIMBA-
€T LIEHy WU METOJ €€ YCTaHOBJICHUSI, TIPEAIOJIaraeTcs, YTO CTOPOHBI JOTOBO-
puiuch 00 000CHOBaHHOI 11eHe. Te ke mpaBuia NPUMEHSIOTCS K JII0O0OMY Jpy-
rOMY YCJIOBHIO JIOTOBOpA.

Tam, rae neHa win J1ir060€ APyroe ycaoBUE AOTrOBOpa JOIKHO OBITh yCTa-
HOBJIEHO OJITHOM CTOPOHOM, Yb€ yCTaHOBJIEHHE MOJHOCTHIO OE30CHOBATEIBHO,
TO, HECMOTPS Ha JIOObIE YCIIOBUSI KOHTPAareHTy, 0OOCHOBaHHAs 1[€HA WM MUHOE
YCJIOBUE JOJIKHO OBITh MPUMEHEHO.
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Tam, Te 11eHa wiK Apyroe yciaoBue JOTOBOPA AOKHO OBITH OMpPEnesieHO
TPEThEl CTOPOHOM, YTO HE MOXKET OBITh WJIM HE OYyJEeT CAENIaHO, CTOPOHBI Tpe-
3IOMUPYIOTCSI YIOJTHOMOYUBIIMMU CYJl HAa3HAYUTH JIPYroe JIMIO OIpPEeaesuTh
3TO.

Ecnu nena wim apyroe yciioBue, yCTaHOBJIEHHOE TPETHUM JIMIIOM, TPy0Oo
HE00OCHOBAaHHO, 0OOCHOBAHHAs 1I€HA WK YCIOBUE JOJIKHO OBITH OIPEIENICHO.

Tam, roe nena win m000€e ycIoBUE JOTOBOpa YCTaHABIMBAETCS MyTEM
OTCBUIKM K HECYHIECTBYIOLIUM, MEPECTABUINM CYIIECTBOBATh WA OBITh JOCTHU-
KUMBIMU (hpakTOpaM, OIMKAUIINN YKBUBAICHTHBIM (haKTOp JOJKEH ObITh MpHU-
MEHEH.

Ecnu noroBop He oroBapvBaeT KayeCTBO, CTOPOHA JOJKHA MPHUICPIKHU-
BaThCs, 110 KpalHEN Mepe, CPENHErO KauyeCTBa.

Ecnu MecTo MCHOJHEHHsS JOTOBOPHOrO 00s3aTefbcTBa HE 0003HAUEHO
WM HE MOXET OBITh ONPEIEIICHO U3 I0TOBOPA, OHO JIOJKHO OBITH:

1. B cinydae 0OA3aHHOCTH IJIATUTh JE€HBIU - MECTO BeJEHUs OH3Heca
KpeauTopa BO BPEMs 3aKJIFOUEHHUS I0TOBOPA;

2. B cily4ae 0053aTenbCTBa, UHOTO, YEM IUIATUTh JAEHBIH, - MECTO BeEJle-
HUs OU3Heca JIMla, MPUHSBIIETO Ha ce0sl 00A3aTeNbCTBA BO BpEMsI 3aKIFOUCHUS
JOTOBOPA;

Ecnu y cTopoHnsl ecTh 6071€€ 0JTHOr0 MECTa BeAeHUs1 OU3Heca, MECTOM Be-
JeHus: Ou3Heca s Lesel npellecTBYONIEro naparpagda sBiasieTcss T0, KOTOpoe
uMeeT OoJIbllIee OTHOIIEHHE K JIOTOBOPY, YUUTHIBAsE OOCTOSTENbCTBA U3BECTHBIE
WJIM OKHJIa€Mble CTOPOHAMHU BO BPEMsI 3aKIIOUEHHUSI I0TOBOPA.

Ecnu y cropoHbl HET MecTa BeleHUs OuM3Heca, ee OOBIYHOE MECTOMOJIO-
KEHHE pacCMaTPUBAETCS KaK MECTO BEACHUS OM3Heca.

CropoHa JOJKHA OCYLIECTBUTH UCIIOJIHEHUE 00513aTeIbCTBA:

1. ecnu BpeMs OOYyCIOBJIICHO WJIM yCTAaHOBIEHO JOTOBOPOM - B 3TO Bpe-
MS;

2. ecnu mepuoj, BpeMeHH OOYCIIOBIICH WM yCTAaHOBJIEH JOTOBOPOM - B
11000€ BpeMsi B T€UEHHUE ITOTO MEPUO/a, €CIU TOIBKO OOCTOSTENhCTBA HE YKa-
3BIBAIOT, YTO JIpyrasi CTOpOHA J0JHKHA BHIOPATh BPEMS;

3. B moOOM ApPYroMm ciiy4yae - B T€YECHUE Pa3yMHOI'0 BPEMEHHM IOCIE 3a-
KITFOUEHUS IOTOBOPA.

CropoHa MOXKET OTKJIOHUTH MPEIOKEHUE O JOCPOYHOM HCIIOTHEHHUH
00s13aTeNIbCTBA, UCKITIOYAs CIIy4Yau, KOT/la IPUHATHE MPEAJIOKEHHUS HE HapylIaeT
ee MHTepechl 6€30CHOBATEIBHO.

[TpuHsATHE CTOPOHON NTOCPOYHOTO MCTIOJHEHHUS HE BIMSET HA BPEMsl, OII-
pe/iesieHHOE JIs UCTIOTHEHMSI €€ COOCTBEHHBIX 00s13aTEbCTB.

JloroBop Ha HeomnpeaeaeHHbIA MepUol MOXKET ObITh 3aBEpILIEH CTOPOHOU
MyTeM MOoJa4M 3a0JIarOBPEMEHHOIO YBETOMIICHHUS.

Brimnata geHer MoxkeT ObITh cjienaHa B 000 ¢opme, UCIOIb3yeMO B
OOBIYHOM NPAKTUKE OU3HEcA.
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KpemuTop, KOTOpBIii B COOTBETCTBHHM C JOT'OBOPOM HIIM JOOPOBOJIBHO
MPUHUMACT Y€K WJIM JAPYTOoM IUIATSKHBIA OpJAep WU 00sS3aTeIIbCTBO OILIATUTH,
MIPE3IOMHUPYETCS JICHCTBYIOIIMM TaKUM 00pa3oM TOJBKO Ha YCIOBHH, YTO 3TO
OyzneT mokpeiTo. KpemuTop He MOKET NMPUHYXIATh OILIATHTh HCXOAHOE 00s13a-
TEIBCTBO, €CJIM TOJBKO OpACP WIIH 005A3aTCIIBCTBO OILIATUTh HE SBJISIOTCS I10-
KPBITBIMH.

CTOpOHBI MOT'YT JOTOBOPHUTHCS O TOM, YTO OILJIaTa MOYKET OBITh MPOU3BE-
JICHa TOJILKO B OTOBOPEHHOM BaJIIOTE.

B oTcyTcTBHM TaKOro COraiieHus, CyMMa JICHET, BhIpaKCHHAsT B BaJIIOTE
OTJIMYHOM OT BaJIOThI MECTa COBEPIICHHS OILIAThl, MOXKET OBITh IIEpeBecHa B
BaJIFOTY ATOr'0 MeCTa 10 Kypcy oOMeHa BaJFOThI, MPEBATUPYIONIET0 HA MOMEHT
COBEPIIICHHUS OILIATHI.

Ecnu, Bompeku mpeAnucaHuio MpeapLayliero maparpada, JOJDKHUK HE
MIPOU3BEJI OIUIATY B JIOJDKHOE BPEMsI, KPEAUTOP MOXKET TpeOOBaTh OIUIATHI B Ba-
JIOTE MECTa COBEPIICHHS OILIaThl B COOTBETCTBHHM C KYypCOM OOMEHA BaJIIOTHI,
MPEBAJUPYIONIETO HA MOMEHT, KOT/Ia OIliaTa JOJKHA ObLia OBITH MPOU3BE/CHA,
1100 Ha MOMEHT COBEPILICHUS OILIATHI.

B ciyuae, xorma cropoHa JIOJIKHA BBITIOJHUTH HECKOJIBKO OIHOPOIHBIX
00513aTeIbCTB, U UCIIOJIHCHUS HE JOCTATOYHO IS yIOBJICTBOPESHHS BCeX 00s13a-
TEJIBCTB, TO B COOTBETCTBHH C Taparpadom 4, CTOPOHA MOXKET BO BPEMsI UCIIOJI-
HEHUS 00s13aTeIIbCTBA 3asIBUTHh K KAKOMY U3 0053aTeILCTB OTHOCHTCS UCIIOTHE-
HUE.

Eciu ucnonHsionias CTOpOHA HE JeTaeT TAaKOTO 3asBIICHUS, TIPOTHUBOIIO-
JIOXKHAsI CTOPOHA MOXKET B pa3yMHOE BpEMsI OTHECTH HCIIOJIHEHUE K 0053aTeib-
CTBY Ha CBOH BbIOOD, HHDOPMUPYS 00 S3TOM HCTHOTHSIONIYIO0 CTOpOHY. OqHAKO,
mo00e mog00HOe Ha3HAUCHNE UCTIOTHEHNS 003aTelIbCTBa, KOTOPOE:

1. €Ill€ HE HACTYITWJIO UJIN
2. HE3aKOHHO MJIH
3. CIIOPHO — SIBJISIETCSI HEACHCTBUTEIIbHBIM.

B oTcyrcTBHEe Ha3HaueHMs, YKa3aHHOTO CTOPOHOW HCIOJIHEHHE 00s3a-
TEJIbCTBA OTHOCUTCS K TOMY 00sI3aT€IbCTBY, KOTOPOE YIOBIETBOPSIET OJHOMY
U3 CIEAYIOMNUX KPUTEPUEB NIPU YKa3aHHBIX 00CTOATEIHCTBAX:

1. HACTYIHBIICE 0053aTEICTBO WU 0053aTEIBCTBO, KOTOPOE JOJIKHO
HACTYIHTh MIEPBBIM;

2. 00513aTEIIBCTBO, JIJIT KOTOPOTO CTOPOHA, 10 OTHOIICHUIO K KOTOPOH
UMeeTCsl 00513aTeIbCTBO (KPEIUTOP), UMEET MUHUMATBLHOE 00CCIICUCHHUE;

3. Hanbosiee 0OOpEeMEHUTENBHOE 0053aTEIBCTBO JIJIS TOJDKHUKA,

4. 00513aTeIIbCTBO, BOSHUKIIICE TTIEPBHIM.

Ecnu He 0JiuH 13 NepeuncIeHHbIX KPUTEPUEB HE MPUMEHUM, UCTIOJIHEHUE
OTHOCHTCS ITPONOPLUUOHAIBHO KO BCEM 0053aTEIbCTBAM.

B ciayuae neHexHOro 00s13aTesbCcTBa OIUIaTa JOJMKHUKA OTHOCUTCS B IEp-
BYIO O4epe/lb, K pacxoaaM, BO BTOPYIO - K IIPOLEHTaM U B TPEThIO - K OCHOBHOM
CYMMe, €ClIi KPEAUTOP HE YKAXKET MHOTO HAa3HAYEHUS.
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Cropona, Blajeromas pealbHON HEICHE)KHOW COOCTBEHHOCTHIO B CHITY
HEBO3MOXXHOCTH JIPYTOM CTOPOHOW TMPHUHATH WX 3a0paTh 3Ty COOCTBEHHOCTD,
JOJDKHA TPEANPHUHATh pa3yMHBIE IIaru Uil OOECIICUeHHs] COXPAHHOCTH ATOMU
COOCTBEHHOCTH.

CropoHa, Biajeroiasl UMYIeCTBOM, MOXKET MOTacUTh CBOIO 00sS3aHHOCTD
JIOCTaBKU WJIM BO3BpaTa:

1. MyTeM Tepeayn COOCTBEHHOCTH HAa XpaHEHUE HA Pa3yMHBIX YCJIO-
BUSIX TPETHEW CTOPOHE JI0 PACTIOPSIKEHUSI APYTrOil CTOPOHBI C U3BELICHUEM APY-
roil CTOPOHBI 00 ITOM; WIIH

2. MyTEM MPOJaXKu COOCTBEHHOCTH HA Pa3yMHBIX YCIIOBHSX, U3BECTUB
00 9TOM JPYTyI0 CTOPOHY, U OIUIAThl YUCTOTO J1I0X0JIa 3TON CTOPOHE.

B cnydae ecnu cCOOCTBEHHOCTH SIBISIETCS CKOPOIOPTSIIEHCS WA €€ CO-
XpaHEHHE HEPAa3yMHO JI0POT0, CTOPOHA JOJHKHA MPEANPUHATH Pa3yMHBIE IIArd
st ee peanuzaruu. OHa MOXKET MOTaCUTh CBOIO O0S3aHHOCTH JTIOCTABKU WJIU
BO3BpaTa MyTEM OILIATHI YACTOTO AO0XO/Ia IPYrOil CTOPOHE.

CropoHa, Biajeroas UMyIeCTBOM, UMEET MTPABO HA BO3MEIICHUE MTOHE-
CEHHBIX PACXOJ0B WU YJCPKAHUE X CYMMBI U3 JI0X0/1a OT IMPOJIAXKHU.

B cnydae oTkasza CTOpOHBI OT akKilenTa JIOJKHBIM 00pa3oM OIJIAYEHHBIX
JIPYroii CTOPOHOM JIEHET, CTOPOHA MOJXKET, MPEABAPUTEIBHO U3BECTHUB 00 ATOM
JIPYTYIO CTOPOHY, MOTAaCUTh CBOE 0053aTEIbCTBO OILIATHI TyTEM JICTIOHUPOBAHUS
JICHET ISl pacloOpsKEHUST IPYTOd CTOPOHBI B COOTBETCTBUU C 3aKOHOJATEJIBCT-
BOM MeECTa IIJIaTexa.

TpeThs cTOpoHA MOXKET TPEOOBATh UCTIOJIHEHUS IOTOBOPHOI'O 00513aTEb-
CTBa, B Clly4ae, €CJIM €ro MpaBo Ha 3TO OBLJIO OMPEEICHHO COTJIaCOBaHO JIOJIXK-
HUKOM W KPEIUTOPOM, HJIM, KOTJIa TaKOe COTJIAIICHUE JIOJHKHO OBITH COTrjIacoBa-
HO MCXOJIS U3 IIeJIeH I0roBOpa MM U3 00CTOSTENbCTB Jieia. TpeThsi CTOpOHA HE
JI0JDKHA OBITH 00s13aTEIILHO OTPeIeiiCHa BO BPEMsI IO ITMCAHMS COTJIAICHHUS.

Eciam TpeThs cTopoHa OTKa3bIBaeTCs OT IpaBa TPpeOOBAHUS HCIIOJHCHHS,
ATO MPaBO MPU3HACTCS HE CYIIECTBOBABIIIKM.

Kpeautop MoXeT, MOCpeICTBOM U3BEIICHUS JOJIKHUKA, JIMIIUTH TPETHIO
CTOpPOHY TIpaBa TPeOOBAHUS UCTIOJHEHHUS, 32 HCKITIOUCHUEM CITy4aeB, KOT/Ia:

1. TPEThsl CTOPOHA MOJIYYMJIa YBEAOMIIEHUE OT KPEAUTOPA O TOM, YTO
IIPaBO CTAJI0 HEOTMEHSEMBIM; WUJIU
2. JIOJDKHUK WJIM KPEIUTOP MOJYYUIN YBEJAOMIIEHUE OT TPEThEU CTO-

POHBI O TOM, YTO MOCJICTHSSI IPUHUMAET TIPAaBOo.

Kpenurop HEe MOXET OTKa3aTh B MCIOJHEHUHM TPEThEH CTOPOHE, 3a WC-
KITIOYCHHUEM CITy4aeB, KOTa IOTOBOP TpeOyeT JIMYHOTO UCTIOTHEHUS, €CITH:

1.  TpeThs CTOpOHA JCHCTBYET C COTJIacHsl JOJDKHUKA, THO0

2. TpeTbs CTOPOHA UMEET 3aKOHHBIN MHTEPEC B UCTIOJHEHHUH U JIOJIXK-
HUK HE HUCIIOJIHUI 00s13aTENIBCTBO, TUOO SICHO, YTO OH HE HCIIOJHUT 0053aTeb-
CTBO B HEOOXOJUMBIE CPOKH.

Hcnonnenue TpeThel CTOPOHOM, B cooTBeTCTBUM ¢ maparpadom (1) oc-
BOOOXK1a€T TOJDKHUKA OT UCIIOJIHEHUS.
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Cropona o0s3aHa HMCIHOJHUTH 0053aTENILCTBO, JaXKE €CIM HCIIOTHEHUE
cTajo OoJjiee OOpEeMEHUTEILHBIM BBHUAY BO3pAcCTaHUsS IIEHBI MCIIOJHCHUS WU
BBHJIy YMCHBIIICHUS pa3Mepa BO3MEIICHUS OT UCTIOJIHCHHUSI.

Ecnmn, ogHako, MCHoJIHEHUE JOTOBOPA CTAHOBHUTCS CIIMIIKOM OOpEeMEHH-
TEJLHBIM BBUY U3MEHEHHUS OOCTOSTENLCTB, CTOPOHBI 00S13aHBI JTUOO0 BCTYIHUTH
B TIEPETOBOPHI C IEJIHI0 U3MEHEHHUS WM MPEKpaIeHUs T0r0BOpa, PHU YCIOBUH,
YTO:

1. W3MEHEHUE OOCTOATENBCTB MPOU3ONLIO TOCHE MOAMUCAHUS JOTO-
BOpa, MO0 JI0 €ro MOJMUCAHUs, HO 3TO U3MEHEHHUE HE ObLJI0O M HE MOTJIO OBbITh
M3BECTHO CTOPOHAM BO BpeMsI MOIMCAaHUsS JOTOBOPaA, U

2. BO3MOXHOCTbh U3MEHEHHUS 00CTOSTENbCTB HE MOIJIa ObITh YYTEHa BO
BpeMs OJANKUCAHUSA JOTOBOPA, U
3. PUCK M3MEHEHHUSI 0OCTOSITENBCTB HE SBISETCSA TEM, KOTOPHBIH, B CO-

OTBETCTBUHM C JIOTOBOPOM, MOCTpaaBiiias CTOPOHa 00s3aHa MTOHECTH.

Ecnu cTOpOHBI HE TOCTUTIIN COTJIALIECHUS B Pa3yMHBINA CPOK, CYJl MOXET:

1. MPEKPATUTh AEWCTBUE AOTOBOPA B AATy M BPEMS, ONPEAEISIEMOE
CyZiIoM, TU0O

2. W3MEHUTH JOTOBOP TaKUM 00pa3oM, YTOOBI pacHpeicianuTh MEXIY
CTOPOHAMHU B CIIPABEIJIMBON MEPE MOTEPU U BBITOJbI, ABISIOMIUECS PE3YJIbTa-
TOM U3MEHEHUS OOCTOSATENbCTB; U

3. B JIIOOOM cCiyyae NPUCYIUTh KOMIIEHCAIUIO 32 YOBITKH CTOPOHE,
MOCTpaJaBUIEH OT NEUCTBUMN APYroil CTOPOHBI, OTBEpPraBUIei MEPEroBOpbl JIMOO
JEUCTBOBABIIIEH B IIEPEroBOpax HET0OPOCOBECTHO.

Heucnonnenne o06s13aTe/ibcTBa U 00IHE CPeICTBA NMPABOBOM 3allu-
ThI.

B cnydae ecnu cTropoHa He BBITIONHSIET 0053aTENBCTBO 1O JOTOBOPY U HE-
BBINIOJIHEHUE HE onpaBaaHo ctatber 3.108 [IpuHUIUIIOB €BpONENCKOro JOTrOBOp-
HOTO TIpaBa, MOCTPaAaBIIasi CTOPOHA MOKET OOpaTUTHCS K OJHOMY U3 CPEACTB
MPaBOBOM 3allMThI, YCTAHOBJIECHHBIMH B TJiaBe 4 [I[pHIMIOB €BpONEMCKOro 10-
TOBOPHOIO MpaBa.

B cnyyae ecnum HeucmosiHEHHWE CTOPOHOM ompaBaaHo cratbeir 3.108
[IpuHUHUIIOB €BPONENCKOr0 IOrOBOPHOIO MIPaBa, MOCTPaIaBIliasi CTOPOHA MOXKET
00paTUTHCS K OJJHOMY U3 CPEJICTB MPABOBOM 3aIIUTHI, YCTAHOBJICHHBIMU B IJ1aBE
4 TIpWHITUTIOB €BPOIEHCKOTO JIOTOBOPHOI'O TpaBa, UCKIIOYas TpeOOBaHUE HC-
MOJTHECHUS ¥ BO3MEIIEHUS YOBITKOB.

CtopoHa HE MOXET 00pamaThCs K KaKUM-JIU00 Cpe/icTBaM MPaBOBOM 3a-
IIMTHI, YCTAaHOBJIEHHBIMU TJIaBOW 4 IIpUHIIMIIOB €BpPOIENCKOr0 JOrOBOPHOTO
1paBa, B TOM Clly4dae, KOrja €€ JCHCTBUS SIBJISIOTCS MPUYUMHON HEUCIIOJHECHUS
IPYTOM CTOPOHBI.

HecoBmecTuMble cpeicTBa MpaBOBOM 3alIUTHl MOTYT OBITH aKKYMYJIUPO-
BaHbl. B 4acTHOCTH, CTOpOHA HE JUIIIEHA MTpaBa Ha BO3MEIICHUE YOBITKOB TyTEM
OCYIIECTBJIEHHs CBOETO MpaBa Ha JIt000e APYroe CpeCTBO 3aALUTHI.
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Heucnomnnenne o0s13aTenbcTBa SBISIETCS MOJHBIM HEUCIIOIHEHHEM 010~

BOpa, €CJIu:
1. CTpOToe CIIeJJOBaHUE O0053aTENbCTBY SIBISCTCS CYTHIO JOTOBOPA,
100
2. HEUCIIOJIHCHHE CYIIECTBCHHO JIMIIIACT MOCTPAIaBIINYIO0 CTOPOHY TO-

ro, 4YTO OHA OXHJIaJia MOJIYUYUTh B PE3YyJIbTAaTE CIEJIKH, 32 UCKIIOUEHUEM Clydas,
KOrja Japyrasi CTOpOHAa HE€ MpeaBHJIeNIa WM HE MOIJa MPEIBUACTh TaKOW pe-
3yJbTaT, UIU

3. HEUCTIOJIHEHUE SIBJISIETCSI HAMEPEHHBIM U Ja€T OCHOBAHMS MOCTpa-
JABIIIEN CTOPOHE MoJiaraTh, YTO OHA HE MOXET IoJjaraThCs Ha JajbHEMIIee uc-
IIOJIHEHUE APYIrOM CTOPOHOM.

CropoHa, ube npeokeHrue 00 UCTIOTHEHUH HE MPUHSITO APYroM cTopo-
HOH, IOTOMY YTO 3TO HE COOTBETCTBYET JIOTOBOPY, MOXKET CHIE€NIaTh HOBOE COOT-
BETCTBYIOLIEE MPEAJIOKEHUE, B KOTOPOM BpPEMS UCIIOJHEHUS €II€ HE HACTYMHUIIO
WU 3aJIep’KKa He TMOBJIeKIa Obl 3a OO0 yCTaHOBIEHHUE MOJHOTO HEHUCIOJIHE-
HUSL.

Cropona, uMeromnias OCHOBAHUA MPEAIoaraTh IMOJIHOE HEUCIOJIHEHHE
JIPYroil CTOPOHOM, MOKET NOTPeOOBATh COOTBETCTBYIOIIEH rapaHTUU JOJIAKHOTO
WCTHOJIHEHUSI U B TO € BPEMsS MOXKET BPEMEHHO OTKAa3aThCsA OT HUCIOJIHECHUS
CBOMUX COOCTBEHHBIX 0053aTENIbCTB HA CPOK, MTOKA OCHOBAHUS MpeAIonaraTh He-
HCTIIOJTHEHUE HATMYECTBYIOT.

B cnydae ecnu 3Ta rapaHTUs HE MPEIOCTABIEHA B pa3yMHOE BpPEMs, CTO-
pOHa, 3ampallnBarOIIAs €€, MOKET PACTOPTHYTh JIOFOBOP, €CJIM OHA MPOJI0IKAET
OCHOBATEJIbHO TPEANoJiaraTb BO3MOYKHOCTh IOJIHOTO HEHUCHOJHEHUS APYrou
CTOPOHOM, U HEMEJIJICHHO U3BECTUTH O PACTOPKEHUH.

B ciydae HeMcnonaHEHWs MOCTpajaBIlasi CTOPOHA MOXKET IOCPEACTBOM
W3BEIICHUS IPYrod CTOPOHBI MPEIOCTABUTh €M JOMOJHUTEIbHBIA CPOK ISl UC-
TTOJTHEHUS.

Bo BpeMsi JOMOJHUTENBHOTO CpOKa MOCTPaiaBias CTOPOHA MOXKET MPHU-
OCTAaHOBUTH HCIIOJHEHHE CBOMX AHAJIOTHYHBIX 0053aTEIBCTB U 00’KAJIOBATh
YOBITKH, HO HE MOXKET MPUOETaTh K APYTUM CpeJICTBaM IpaBOBOM 3amuThl. Ecin
OHa TOJIy4aeT M3BEIIEHUE OT JIPYroil CTOPOHBI O HEUCIIOJIHEHHUM TOCJIECAHEN B
YKa3aHHBINA CPOK, WJIM 0 UCTEUYCHUHU CPOKA MCIOJHEHHUS] HE MPOUCXOAUT, MO-
CTpaJiaBIiasi CTOPOHAa MOXKET OOpPaTUTHCS K JHOOOMY CPEJICTBY MPABOBOM 3alllu-
ThI, OIIPEAEICHHOMY B TJIaBe 4 MPUHIIUIIOB.

B cnydae 3aaepXKu MCTIOJHEHUS, KOTOPOE HE SIBJISIETCSA MOJIHBIM, IMOCTpa-
JaBIllas CTOPOHA, U3BECTHUBINASA 00 YCTAHOBJICHUU JOCTATOYHOT'O CPOKA, MOXKET
pPacTOpPrHyTh JIOTOBOP MO OKOHYAHMM YCTAHOBJIEHHOro cpoka. IloctpanmaBmias
CTOpPOHAa MOET B CBOEM HM3BEUIEHUM YKa3aTbh, YTO €CJIM JIpyrasi CTOpOHA HE UC-
MOJIHSET 0053aTEIbCTBO B TEUCHHE YKA3aHHOTO CPOKa, JOTOBOP pacToOpraetcs
aBTOMaTU4YeCKu. EciM yCTaHOBJICHHBI CPOK CIHIIKOM MaJj, MOCTpaJaBIas
CTOpOHA MOXET PACTOPTHYTH JOTOBOP WUJIU JOTOBOP MOXET ObITh PAaCTOPTHYT
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aBTOMATHUYECKH TOJBKO MO UCTEUCHUH Pa3yMHOTO CpOKa C MOMEHTa yBeAOMJIe-
HUSI.

Cropona, BBepsItOIIas UCIIOJIHEHUE APYTrOMY JIMILY, OCTa€TCS OTBETCTBEH-
HOM1 32 UCTIOJIHEHHE.

HeucnonHnenue cTOpoHON OMpaBlaHO, €CIU OHA JOKAXKET, YTO 3TO IMPO-
M30IIJI0 BBUIY MPEMSTCTBUM BHE €€ KOHTPOJIS M YTO OHA HE MOTJIa OXKHUJATh I10-
SIBJICHUS] 3TUX MPEMATCTBUA B MOMEHT 3aKJIFOUEHUS JIOTOBOpa, MO0 M30ekaTh
WJIU TIPEOJI0JIETh MPETATCTBUS WU UX TIOCJICACTBUA.

B cnydae ecnu mpensiTCTBUSL HOCST BPEMEHHBIM XapakTep, ONpaBllaHue,
yKa3aHHOE B HACTOSIIEH CTaThe, UMEET CHIIy Ha BpPEeMs JICHCTBUS MPENSITCTBUN.
Opnako ecnu 3ajepikKKa JIOCTUTAET MOJIHOTO HEUCHOJHEHHUS, KPEIUTOpP MOXKET
KJIacCU(UIIUPOBATH €€ TAKUM 00Pa30M.

Heucnonustomass o0A3aTeNbCTBO CTOPOHA JIOJKHA YIOCTOBEPUTHCS B
TOM, YTO M3BEIICHUE O MPEMATCTBUU U O €ro BIMSHUU HA UCTIOJHEHHE MOJyde-
HO JpYroid CTOPOHOH B TE€UEHHE PAa3yMHOI'O CpPOKa IOCJE TOTO, Kak HEUCIOJI-
HAIOIIAsg CTOPOHA y3Hala WM JAOJKHA OblUla y3HAThb 00 3THX MNPENsATCTBUSIX.
Jlpyras cropoHa UMeeT MpaBO Ha BO3MeElIeHUE yuiepOa, NPUYMHEHHOTO B pe-
3yJIbTaTe HETIOJYUYSHUS! TAKOTO U3BEIICHUSI.

CTopoHBI MOTYT 3apaHee OrOBOPUTH OTPAHUYCHHE WU UCKIIOUEHHE OT-
BETCTBEHHOCTHU 3a HEUCIOJHEHHUE, 32 MCKIIOUECHHEM CIy4aeB, KOrja HEUCIOJI-
HEHUE SIBJIAETCS HAMEPEHHBIM MO0 OrpaHUYEHUE WM UCKIII0UeHUE 0€30CHOBA-
TEJBHO.

YacTHble cpecTBAa NMPAaBOBOil 3aIUTHI B CJIy4ae HEMCIIOJHEHUS 00sI-
3aTeJIbCTBA.

JleHe:xxkHble o0si3aTeabcTBa. KpeauTop B mpaBe B3bICKATh MPUYUTAIO-
necs emy JeHbI'M. B ciydyae ecnu KpeauTop eiie He HCIOJIHWI CBOE 00s13a-
TEIBCTBO M SICHO, YTO JIOJDKHUK HE TOKENAeT MPUHSTH UCIIOJIHEHUE, KPEAUTOP
MOJXKET, TEM HE MEHEE, MPOJI0JKATh CBOE MCIOJHEHUE U MOKET B3BICKATh CyM-
My, IPUYUTAIONIYIOCS B COOTBETCTBHUH C JIOTOBOPOM, 32 HCKITIOUCHHEM:

1. oH cMOT cenaTh pa3yMHOE MOKPBITHE CHENIKH 0€3 3HAYUTEIbHBIX YCHU-
JIUH WU PAcXO0B; TUO0

2. UcTioJHEeHre ObLIO ObI HEPa3yMHBIM B HACTOSIIIIMX OOCTOSITEILCTBAX.

Henene:xxnblie 00s13aTe/IbCTBA.

[TocTpanaBmias cTopoHa B mpaBe TpeOOBATh KOHKPETHOT'O HCIOJHEHUS
00s13aTeNIbCTBA, a HE BHIIUIATHI JICHET, BKJII0Yas MPAaBOBYIO 3alIUTy HEHCIOJIHEH-
HOT'0 00513aTeNIbCTBRA.

KoHnkpeTHoe ucnosiHeHue He MOXKET, OJTHAKO, ObITh MOJIYYEHO B CIydasiX:

1. ucnonHenue OyaeT HE3aKOHHO MJIM HEBO3MOXHO; THOO

2. UCTIIOJIHEHUE TOTPeOyeT OT JOJKHMKA 0€30CHOBATENbHBIX YCHIIMNA WU
3arpar; 1u0o

3. UCTIOJTHEHUE 3aKJII0YaeTcsd B 00€CIEeUeHUU yCIyr Wik paboT JIMYHOTO
XapakTepa WM 3aBUCUT OT JIMYHBIX OTHOLICHUM; WK
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4. mocTpajaBiias CTOpOHA MOXKET MOJYYUTh UCIIOJHEHUE U3 UHBIX pecyp-
COB.

[TocTpanaBiasi cToOpoHa MOTEPSIET MPABO Ha KOHKPETHOE HMCIOJIHEHUE,
€CJIM OHa He IOOMBAETCS €ro B TEUEHHE Pa3yMHOr0 BPEMEHH, IOCJe TOro, Kak
CTaJIO U3BECTHO O HEUCTIOJHEHUHU.

Tor ¢akTt, 4yTo NMpaBO Ha MCIOJHECHUE UCKIIOUEHO HACTOSAIIUM Pasmenom
HE UCKJTIOYaeT TPeOOBaHUS O BO3MEIICHUHU YOBITKOB.

IIpaBo Ha oTka3 B ucnojHeHnu. CTOpOHA, JICHCTBYIOIIAs OJTHOBPEMCH-
HO WJIM TIOCJIE APYTOl CTOPOHBI, MOKET OTKA3aThCs OT UCITOTHEHHS O TOT'O MO-
MEHTa, KOT/Ia Ipyras CTOPOHA MPEJIOKUIIa UCTIOJTHEHUE WU UCITOJTHIIIA 00513a-
TenbCTBO. [lepBasi CTOPOHA MOKET OTKA3aThCS OT BCETO CBOETO UCIIOJTHCHUS WU
OT €r0 YacTH 11eJ1eC000pa3HO 0OCTOSTEILCTBAM.

CropoHa MOJKET aHAJOTHYHBIM 00pa30M OTO3BaTh HCIOJHEHUE CBOETO
00s13aTEeNIbCTBA, KaK TOJBKO CTAHOBHTHCS SICHO, YTO C JAPYTOM CTOPOHBI TOCTIE-
JyeT HEUCIIOJIHCHHE, KOT/Ja HACTYIAeT BPEMs UCTIOTHEHHS IPYTrOil CTOPOHOM.

Pacrop:xxenne gorosopa. CTopoHa MOXET PaCTOPTHYThH JOTOBOP B CITY-
4yae ero MOJIHOTO HEUCIIOJHEHHS APYrol CTOPOHOU. B ciydae 3aiepkKKu mo-
CTpajJiaBIliasi CTOPOHA MOXKET TAaKXKE PACTOPTHYTH JIOTOBOP B COOTBETCTBHH C
Pazgenom 3.106(3) IIpuHIIUIIOB €BpOIEHCKOr0 JTOTOBOPHOTIO MpaBa.

Ecnu noroBop mMomkeH OBITh UCIIOJIHEH OTACIBLHBIMHU YaCTSMH, U B OTHO-
IICHUHN YacTH, K KOTOPOH MOXKET OBITh HA3HAYEHO BCTPEYHOE HCIIOTHEHUE, Ha-
JUYECTBYET MOJTHOE HEUCIIOJHEHHE, TIOCTPAAaBIas CTOPOHA MOXKET BOCITOJIB30-
BaTbCS CBOMM IIPaBOM PACTOPKEHHUS JOTOBOPA B COOTBETCTBYIOIICH €r0 YacTH,
B COOTBETCTBHHM C yKa3aHHbIM Pasznmenom. OHa MOXKET pacTOPTHYTH JOTOBOP
MOJIHOCTBIO TOJIBKO B CIIydae, €CJIM HEUCIIOJIHCHHE SIBIISIETCS TIOJHBIM B OTHO-
IIIEHUH BCETO JJOTOBOPA.

[IpaBO CTOPOHBI PACTOPTHYTH JOTOBOP MOXET OBITH OCYIIECTBICHO IMY-
TEM W3BEIICHHSI IPYTOil CTOPOHBI.

[TocTpangaBiasi CTOpOHa TepsieT CBOE MPABO HA PACTOPXKEHHE JTOTOBOPA,
€CJIM OHA HE U3BECTUT B TEYCHUE PA3yMHOTO MEPHOJIa BPEMEHH TIOCIIE TOTO, KaK
€l CTaslo WK JJOJKHO OBUIO CTaTh M3BECTHO O HEUCTIOJHEHUH 0053aTEIbCTBRA.

1. B cnydae, korjga 06s13aTebCTBO HE OBUIO MPEIJIOKEHO K UCIIOTHE-
HUIO B JIOJDKHOE BpeMsi, MOCTpajiaBiliasg CTOpOHA HE JOJKHA M3BEUIaTh O pac-
TOP)KEHUH JIO TOT'0, KaK MPEIIOKCHUE UCIIOTHEHUS ObUTo cienano. Ecnu npen-
JIO’)KEHUE WCITOJIHCHHMS C/ICJIaHO T03)KEe, OHA TEPSICT CBOE MPaBO Ha PACTOPIKCHHE,
€CJIM HE M3BEIIACT O PACTOPKCHUH B TCYCHHE PA3yMHOTO BPEMEHHU IIOCIIE TOTO,
KaK OHa y3Haja WIH JOJDKHA Obljla y3HATh O MPEIOKCHUN UCTIOTHEHUS.

2. Ecnu, omHako, mocTpamaBiias CTOPOHA y3HaIa MM UMeJia BCE OC-
HOBAHUS Y3HATh O TOM, YTO JIpyrasi CTOpOHAa HaMepeHa IMPEIIOKHUTh UCIIOTHE-
HUE B pa3yMHBIE CPOKH, ¥ TTOCTPaJaBIas CTOPOHA 0e3 BCAKUX Ha TO OCHOBAHUMU
HE W3BECTUIIA IPYTYIO CTOPOHY O TOM, YTO OHA HE MPUMET UCTIOJHCHHUS, OHA TE-
pSET CBOE MPABO HA PACTOPKEHHE JIOTOBOpa, €CIIM Jpyras CTOPOHA JICHCTBH-
TEIBHO MPEJIOKHUIIA UCTIOTHCHHUE B pa3yMHBIC CPOKH.
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Ecnu cropona ompaBmana mo crarbe 3.108 IIpuMHIIUMIIOB €BpOMNEHCKOTO
JIOTOBOPHOTO TpaBa 4yepe3 00CTOSATENbCTBA, HOCSIIINE BCEOOIIMI U MOCTOSHHBIN
XapakTep, TOTOBOP PACTOPraeTcss aBTOMaTUYECKH 0€3 yBEAOMJICHUS B MOMEHT
MOSIBJICHUSI TIPETSATCTBUI.

B cinyuae, korga 10 MOMEHTa HCIIOTHEHUSI 0043aTENbCTBA CTOPOHOM CTa-
HOBUTHCSI SICHO, YTO 0053aTEILCTBO HE OYJET UCIIOIHEHO, pyras CTOPOHA MO-
KET PaCTOPTHYTh JTOTOBOP.

Pactopixkenue noroBopa ocBoOOXaaeT 00€ CTOPOHBI OT UX 00s3aTEILCTB
COBEpIIATH U MOJTy4YaTh Oyyillee UCIIOJIHEHUE, HO, B COOTBETCTBUU CO CTAThIMHU
4.306, 4.307 u 4.308 npuUHIIUIIOB, HE BIUSET HA MpaBa U 00s3aHHOCTU, BO3HUK-
[IMe J0 MOMEHTA PacTOPKEHHUsSI TOrOBOpA.

Pactop:keHue He BIUSET Ha YCIOBUS IOTOBOPA B OTHOIICHUU YPETYIUPO-
BaHUS CIIOPOB WJIM JIIOOBIE JAPYrue YCIOBHS, KOTOPBIE NOKHBI JEWCTBOBATH
JlaXe MOCJIe pacTOPKEHUS IOrOBOpa.

Cropona, pactopraroiias J0roBop, MOKeT 0TKa3aThCsl OT COOCTBEHHOCTH,
paHee MOJYYEHHOW OT JPYyrod CTOPOHBI, €CIU €€ IieHa JIsl MEePBOM CTOPOHBI
3HAYUTEIBHO OHU3WIACH B PE3YJILTATE HEUCIIOIHEHUS APYTOM CTOPOHOM.

Pactopras 1oroBop, CTOpoHa MOKET BO3MECTUTD JICHBI'H, YIIJIAaUEHHBIE 3a
UCIIOJTHEHUE, KOTOPhIE OHA HE MOJy4YHJIa WIM OT KOTOPBIX HaJJjexaluM oopa-
30M OTKa3alach.

Pactopras noroBop, CTOpOHa, MOCTAaBUBINAS COOCTBEHHOCTb, KOTOpas
MOXKET OBITh BO3BpAIIEHA U 32 KOTOPYIO OHA HE MOJy4yuia OIIaThl WU JPYroro
BCTPEUYHOT'O UCTIOJTHEHUS, MOKET BO3MECTUTh COOCTBEHHOCTb.

Pacroprast goroBop, cTOpoHa, OCYIIECTBUBILIASI UCIIOJIHEHUE, KOTOPOE HE
MOKET ObITh BO3MEIIEHO M 332 KOTOPOE OHA HE MOJy4YWJia OIUIaThl UM MHOTO
BCTPEYHOT'O MCIOJIHEHHS, MOYKET BO3MECTUTh Pa3yMHYI0 CYMMY IO IIEHE HC-
MOJIHEHUS C IPYTOil CTOPOHBI

[Tonmxkenne nensl. CTOpOHA, MPUHSABINAS NPEJIOKEHNE 00 MCTIOTHEHUHN
0053aTeNbCTBa, HE COOTBETCTBYIOIIEE JOTOBOPY, MOYKET MOHHU3UTH LIEHY. JTO
MOHIKEHUE JIOJIKHO OBITH MPOIMOPIIMOHATIEHO MMOHUKEHUIO B IICHE UCTIOTHEHUS
BO BpEMs MPEIJI0KEHUSI UCIOJHEHUS MO CPAaBHEHUIO C LIEHOM, KOTOPYIO COOT-
BETCTBYIOIIIEE MTPEAJIOKEHHE UMENIO OBl B 3TO BpEMs.

Cropona, ynipaBOMOYEHHas IMOHUKATh LIEHY B COOTBETCTBUU C MPEIBIAY-
UM naparpadom, U yriaTuBIias CyMMY, TIPEBBIIIAIONTYIO0 TOHWKEHHYIO 1IEHY,
MOKET B3BICKATh PACXOJIbI C IPYTOW CTOPOHHI.

CropoHa, TOHU3UBINIASA IIEHY, HE MOXET TakKXe B3bICKaTh YOBITKH 3a
YMEHBIIICHUE 1I€HBl UCIIOJTHEHHUs, HO OCTaeTCsl B MpaBe Ha TpeOoBaHUE BO3MeE-
IIEeHUs YOBITKOB 3a Jt00bIe OyAyIne OTepU, KOTOPhIE OHA MMOHECET, U KOTOpPbhIe
MOT'YT OBITh BO3MEIIIEHBI B COOTBETCTBUU C paziaesioM S 1i1. 4 [IpuHiumnos eBpo-
MEUCKOTO JOTOBOPHOIO ITPaBa.

VYuep6 u npouentsl. [locTpagasiias cTOpoHa UMEET MPaBO HA BO3MeEIIIE-
HUe yuiepOa 3a yOBITKH, CTAaBIIUE CJIEACTBUEM HEHUCIIOJIHEHUS IPYrod CTOPO-
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HOH, He onpaBaaHHbiX Crarbeit 3.108 IIpruHIUIIOB €BPOINENCKOTO JOTOBOPHOTO

npasa.
VOBITKH, HOAIEKAIIIHE BO3ZMEIICHUIO, BKIIIOYAIOT B CE0S:
o HEMaTepHAJIbHBIN yIepo;
o Oynymue yObITKHA, KOTOPBIC BEPOSTHO MOSBSITCS.

O6mas Mepa BO3MeIIeHHUS yiiepOa SBISETCS CyMMOM, KOTOpas MaKCH-
MaJjbHO TPHOIU3HUT MOCTPAJABIIYI0 CTOPOHY K COCTOSIHHIO, B KOTOPOM OHA OBbI-
Ja Obl, eciu I0TOBOp ObLT OBl JOJHKHBEIM 00pa3oM HcIoiiHeH. Takoe Bo3Merrie-
HUe yiepOa MOKphIBaeT yOBITKHA, KOTOPHIC MMOHECHA IMOCTPaaaBIias CTOPOHA, U
YIYIIEHHYIO BBITOITY.

HewucnoHsromas cTopoHa OTBETCTBEHHA TOJBKO 3a T€ YOBITKH, KOTOPHIE
OBLITH €10 TIPEIBUJICHBI WJIM MOTJIM ObLTHA OBITH IPEABUIACHBI BO BPEMSs 3aKJIIOUe-
HUS JIOTOBOPA U SIBUJIUCH MPUYWHON HEHUCIIOTHEHUS, 32 UCKIIFOUCHUEM CITydYaes,
KOT/Ia HEUCIIOJIHEHHE OBbLJI0 HAMEPEHHBIM WM CJICICTBHEM I'Py0Oil HEOCTOPOXK-
HOCTH.

Heucnonusronas cTopoHa HE OTBETCTBEHHA 3a YOBITKH, TOHECCHHBIC TIO-
CTpa/aBIIEH CTOPOHOM CIEAYIOIIUM 00pa3oM:

. NoCTpajaBlIasi CTOPOHA CIIOCOOCTBOBAJIA HEUCIIOJIHEHHUIO WM €ro
pasmepam, u
° yOBITKM MOTJIA OBITH MEHbIIE, €clau Obl MOCTpajaBllas CTOPOHA

IpEAIPUHIAa COOTBETCTBYIOIIUE IIIATH.

[TocTpagaBmiasi cTopoHa B MpaBe Ha BO3MEIIEHUE JIOOBIX PacXoJ0B, IO-
HECEHHBIX B PE3YJIbTATE IMONBITKA CHU3UTH YOBITKH.

B cnydae, korga nocrpanasuiasi CTOpOHa pacTopria J0roBOp U IIPOU3Be-
Ja Oomepanuio ¢ MOKPBHITUEM B pa3yMHOE BpeMsl U pasyMHBIM 00pa3oMm, OHa MoO-
KET MOKPBITh Pa3HUIy MEKIY LIEHOW JOrOBOpa U LIEHOW ONEepalUy C MOKPbITH-
eM, TaK K€ Kak U BO3MelIeHHE 3a Oyayiiue yObITKH, €ClIM OHM IMOAJIEKAT BO3-
MEILEHHIO B COOTBETCTBUH C I[puHIMIIaMu €BponencKoro JOroBOpHOro npasa.

B ciyuae, korga nocrpazasiias CTOPOHa pacTopriia 10roBop U He IPOu3-
BEJla OIEPALMU C IOKPBITHEM, HO €CTh JACHCTBYIOIIAs IIEHA 3a HUCIIOJIHECHHE,
00ycCJIOBJIEHHAs! JOTOBOPOM, OHA MOXET BO3MECTUTh PAa3HHUILY MEXY LIEHOHM J0-
roBOpa U LICHOW, NEUCTBUTEIILHON HA MOMEHT PAaCTOPKEHUS JTOrOBOPA, a TAKKE
yiep0O 3a Oyayuie yObITKH, €CIIU OHU MO/AJIEKAT BO3MEIIEHUIO B COOTBETCTBUU
¢ HacrosuM Paznenom.

Ecnm BelILIaTa AeHer 3ajep:kaHa, 0oCTpajaBlias CTOPOHA B IIpaBE Ha Ha-
YHCIIEHUE MPOLIEHTOB Ha CyMMY C MOMEHTA, KOI/ia oIulaTa JI0JbKHa Oblia OBITh
OCYLIECTBJIEHA, 10 MOMEHTA €€ PeajJbHOro ocyuiecTBieHus. IIpoueHTsl ucumc-
JSI0TCA MO cpefHell OaHKOBCKOM cTaBKe AJIS MEPBOKIACCHBIX 3a€MIIUKOB, Ipe-
o0aarolei 11 BaIIOThI I0TOBOPA B MECTE OCYLIECTBIICHUS OILIATHI.

[locTpagaBiiasi CTOpOHa MOKET AOMOJIHUTEIBHO BO3MECTUTH YOBITKU 32
ar00ble OynyIiyue NOTEPH, €CIIM OHM MOAJIEKAT BO3MEIIECHUIO B COOTBETCTBUU C
IIpyHIMITaMU €BPOINIENCKOr0 JOTOBOPHOTO MIPABA.
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B cnydae, xorzma 1oroBop mpenycMaTpHUBaET, YTO HEUCTIOTHHUBIIAS 00s13a-
TEJIbCTBO CTOPOHA JIOJKHA BBIILUIATUTH YCTAHOBIICHHYIO CYMMY IOCTPaJaBIIEH
CTOPOHE 3a HEUCIIOJHEHHWE, ITOCTpaJaBllas CTOPOHA JOJKHA IMOJY4YUTh ITY
CYMMY BHE 3aBUCHMOCTHU OT peajbHbIX yObITKOB. OHAKO, BOIIPEKH JIFOOBIM CO-
IJIAIIEHUSIM KOHTPAreHTOB, YCTAHOBJICHHAs] CyMMa MOJKET OBITh CHIKEHA JI0 pa-
3YMHBIX MPEJIENOB, B Cy4ae, eCIM OHa Hecopa3MepHa yObITKaM, MOHECEHHBIM B
pe3ysibTaTe HEUCHOJHEHUS U JPYTUM OOCTOSITeNbCTBAM. YIEepO HU3MepsieTcs B
BaJIIOTE, HanboJiee OTpaXkarolel yObITKYA MOCTPalaBlIei CTOPOHBI.

§ 2. IIpaBo Poccum, mopjie:kamiee NPUMEHEHHI0O K TIPaKIAHCKO-
NMPABOBbIM OTHOIIEHHUSIM C y4aCTHEM HMHOCTPAHHBIX IPAXKIAH HUJIM HHO-
CTPAHHBIX WPUAMYECKHUX JIHUI JH0O0 IPaKAAHCKO-NIPABOBBIM OTHOIIEHUAM,
0CJI0KHEHHBIM HHBIM HHOCTPAHHBIM 3JIEMEHTOM

IIpaBo, nmoasexailee TPUMEHEHUIO K IPa)JJaHCKO-IIPABOBBIM OTHOIIECHH-
AM C YYaCTHEM HHOCTPAHHBIX TPa)JaH WJIM MHOCTPAHHBIX IOPUIMYECKUX JIUII
au00 TPaxAaHCKO-MIPABOBBIM OTHOIIEHUSIM, OCJIO)KHEHHBIM HMHBIM HHOCTpPAH-
HBIM 3JIEMEHTOM, B TOM YHCJI€ B CIIy4asiX, KOTJla OOBEKT IPaKIaHCKUX MpPaB Ha-
XOJIUTCS 33 TPAHULEH, ONMPENEIIeTCS Ha OCHOBAHMM MEXIYHAPOJHBIX JOTOBO-
poB Poccuiickoit ®enepanun, ['K PO, npyrux 3akoHOB 1 00bIYaeB, MpU3HABAC-
MbIX B Poccuiickoit @enepanuu. OCoOEHHOCTH OMpeAeeHUs TpaBa, MoJjIekKa-
HIEro IPUMEHEHUIO MEXKTYHAPOAHBIM KOMMEPUYECKUM apOUTPaKeM, yCTaHABIIU-
BAIOTCSl 3aKOHOM O MEXAYHApOJAHOM KOMMepUecKoM apoutpaxe. Eciau HeB03-
MOYKHO OIIPEJEINUTh IPABO, MOMJICKAIIEE MPUMEHECHHUIO, MPUMEHSETCA IPaBO
CTpaHbl, C KOTOPOM TIPa)*JAHCKO-IIPABOBOE OTHOUIEHHE, OCIIOKHEHHOE WHO-
CTpPaHHBIM 3JIEMEHTOM, HauboJee TECHO CBsA3aHO. Eciiu MexyHapOIHbINA JOTO0-
Bop Poccuiickoii denepanuu COAEPKUAT MATEPUATIBHO-IIPABOBBIE HOPMBI, MOJI-
JeXane NMPUMEHEHUI0 K COOTBETCTBYIOUIEMY OTHONIEHUIO, OMpPENCIICHUE Ha
OCHOBE KOJUJIM3MOHHBIX HOPM IIpaBa, MPUMEHHUMOrO K BOIPOCAM, MOJHOCTBIO
YPETyIUPOBAaHHBIM TAKUMU MAaTEPUATIbHO-ITPABOBBIMH HOPMAMHU, UCKITFOUAETCSI.

KBasmmmpukanus oOpuIudecKuX MOHATHH MPH ONpede/ieHUH MpaBa,
nojaJe;kamero npumMenenno. Ilpu onpenenenuu npasa, NOJJIEKAIIETO MPH-
MEHEHHIO, TOJIKOBAHUE FOPUIMYECKUX TMOHSATUN OCYILECTBISIETCA B COOTBETCT-
BUH C POCCUICKUM MPABOM, €CIIM MHOE HE MPEAYCMOTPEHO 3aKOHOM. Eciu nipu
ONpEACICHUN TIPaBa, MOJJICKAIIET0 NPUMEHEHHUIO, IOPUANYECKUE TTOHSATHS, TPE-
Oyromue KBaaudUKalui, HE W3BECTHBI POCCUUCKOMY TPaBy WJIM WU3BECTHBI B
HWHOM CJIOBECHOM 0003HaY€HUH JIMOO C IPYTrUM COJICP>KaHUEM M HE MOTYT OBbITh
ONPEAEIIEHBI MOCPEICTBOM TOJKOBAaHUSA B COOTBETCTBUU C POCCUMCKHUM MPABOM,
TO TP UX KBATU(DUKAIIMN MOXKET IPUMEHSATHCS MHOCTPAHHOE TIPaBo.

IlpuMeHeHHe MpaBa CTPaHbI ¢ MHOKECTBEHHOCTHIO NMPABOBLIX CHUC-
TeM. B ciyyae, Korja noajiexuT NpUMEHEHUIO MIPABO CTPAaHbI, B KOTOPOU JEii-
CTBYIOT HECKOJIBKO MPABOBBIX CUCTEM, MPUMEHSETCS MPaBOBas CUCTEMA, OIpe-
nensemMas B COOTBETCTBUM C MIPABOM 3TOM CTpaHbl. ECii HEBO3MOXKHO OIpeie-
JUTh B COOTBETCTBUU C IIPABOM 3TOM CTPaHbI, KaKas U3 MPaBOBBIX CUCTEM MOJ-
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JEKUT NMPUMEHEHUIO, TPUMEHSETCS MPaBOBasi CUCTEMA, C KOTOPOW OTHOLIEHHUE
HamOoJIee TECHO CBSI3aHO.

B3aumnHocTh. HOCTpaHHOE MpaBO MOJJICKUT NPUMEHEHUIO B Poccuii-
ckoii denepanyii HE3aBUCUMO OT TOTO, IPUMEHSIETCS JI B COOTBETCTBYIOILIEM
MHOCTPaHHOM T'OCYJIapCTBE K OTHOLICHUSM TAaKOro pojJa POCCHUICKOE IMPaBo, 3a
WCKIIFOYEHUEM CIIy4aeB, KOr/a MPUMEHEHWE WHOCTPAHHOI'O IpaBa HAa Hadajax
B3aMMHOCTH TPEIYCMOTPEHO 3aKOHOM. B ciyyae, korga npUMEHEHHE HHO-
CTPaHHOTO IpaBa 3aBUCUT OT B3aUMHOCTH, IIPEANOIAraeTCs, YTO OHA CYIIECTBY-
€T, €CJIM HE JOKa3aHO UHOE.

OOpaTHas orchuIka. Jlto0as OoTChUIKAa K MHOCTPAHHOMY MpPaBy B COOT-
BETCTBUU C MPABHIIAMY HACTOSILETO pas3zena JT0JKHA paccMaTpUBaThCA KakK OT-
ChUIKA K MaTE€pUaJIbHOMY, a HE K KOJUIN3MOHHOMY IIpPaBy COOTBETCTBYIOLIECH
CTpaHbl, 3a UCKIIIOYEHHUEM CleAyIomuX ciaydaeB. O0paTHas OTChUIKAa HHOCTpaH-
HOT'O MpaBa MOXKET MPUHUMATHCS B CIy4asX OTCHUIKM K POCCUHCKOMY IIpaBy,
OTIpeAEIISIIONIEMY ITPABOBOE MOJI0KEHUE (PU3UYECKOTO JUIIA.

YcraHoB/IeHHE COAEPKAHUSA HOPM HHOCTPAHHOrO npasa. [Ipu mpume-
HEHWH WHOCTPAHHOTO IIPpaBa CyJl yCTAHABIMBAET COAEPKAaHUE €T0 HOPM B COOT-
BETCTBUU C UX OPUUHAIBHBIM TOJIKOBAHUEM, MPAKTUKOW MPUMEHEHUS U JTOK-
TPUHOW B COOTBETCTBYIOIIEM MHOCTPAHHOM rocyJapcrBe. B menax ycraHoBiie-
HUS COJEepKaHUS HOPM HMHOCTPAHHOTO IpaBa CyJ MOXET oOpaTUThCS B yCTa-
HOBJICHHOM TOPSIZKE 33 COACHUCTBUEM M Pa3bsICHEHHEM B MUHUCTEPCTBO KOCTH-
unn Poccuiickoit @enepanuy U WHbIE KOMIIETEHTHBIE OPTaHbl WA OpraHu3aluu
B Poccuiickoit denepanuu u 3a rpaHuiledl 1M00 mpuBieYb 3KCrepToB. Jluna,
Y4aCTBYIOIIKE B AEJIE€, MOTYT IPEACTABIATh JOKYMEHTBHI, MOATBEPKIAAIOIIUE CO-
Jep>)KaHue HOPM MHOCTPAHHOTO TpaBa, HA KOTOPHIE OHHM CCHIIAIOTCS B 00OOCHO-
BaHUE CBOMX TPeOOBAaHMI WM BO3PAKEHWM, U MHBIM 00pa3oM COJEHCTBOBATH
CyIy B YCTaHOBIIEHUU COJIep>KaHus 3TUX HOpM. [1o TpeOoBaHUsAM, CBSA3aHHBIM C
OCYIIECTBICHHEM CTOPOHAMH TMPEAINPUHUMATEIBCKON NEATeTbHOCTH, Opems
JIOKa3bIBaHUS COJIEP KaHMsI HOPM MHOCTPAHHOTO TIPaBa MOXKET OBITh BO3JIOKEHO
CylloM Ha cTopoHbl. Eciiu comepkaHre HOPM MHOCTPAHHOTO MpaBa, HECMOTPS
Ha MPEINPUHATBIE MEPbl, B Pa3yMHbIE CPOKH HE YCTAHOBJIEHO, NPUMEHSAETCS
POCCHUICKOE MPaBo.

IIlpumeHeHue umMnepaTuBHbIX HOPM. [IpaBuna HacTosero pasaena He
3aTparuBarOT JIEMCTBUE T€X MMIIEPATUBHBIX HOPM 3aKoHoAaTenbcTBa Poccuii-
ckoii denepanyu, KOTOPHIE BCIEACTBUE YKAa3aHUS B CaMHUX HUMIEPATHUBHBIX
HOpMaXxX WU BBUIY UX 0COOOT0 3HAYEHHUS, B TOM YHCIE JJIsi 00eCTieUeHUs TIpaB
U OXpaHsSIEMBbIX 3aKOHOM MHTEPECOB YYACTHUKOB T'Pa)KJIaHCKOTO 000pOTa, pery-
JUPYIOT COOTBETCTBYIOLIME OTHOLIEHHS HE3aBHUCHUMO OT MOJIEIKAIIETO MpUMeE-
HeHuto npaBa. [Ipy mpuMeHeHHM MpaBa KaKOW-JIMOO CTpaHbI COTVIACHO TMpaBU-
JlaM HACTOSIIEro pasziena CyJ MOXKET NMPUHATh BO BHUMAHHE HMMIIEPATHUBHbBIC
HOPMBI MpaBa APYrod CTPaHbl, UMEIOIIEH TECHYIO CBSI3b C OTHOLICHHEM, €CJIHU
COTJIACHO TMPABY 3TOM CTPAaHbI TAKUE HOPMBI JOJIKHBI PETYJIMPOBATH COOTBETCT-
BYIOIIME OTHOIIECHUS HE3aBUCHUMO OT IOJIEKAILETO NPUMEHEHHUIO npasa. [Ipu
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ATOM CYJI IOJKEH YUUTHIBATh HA3HAUCHUE U XapaKTep TaKUX HOPM, a TaKXke I10-
CJIEACTBUS UX IIPUMEHEHUS WM HEIPUMEHEHUS.

OroBopka o ny0amyHom nopsiake. Hopma mHOCTpaHHOro IpaBa, MOA-
JIe)Kallasi IPUMEHEHUIO B COOTBETCTBUHU C IPaBUJIAMHU HACTOSILETO pa3lelia, B
VCKJIIOUMTENBHBIX CIIy4YasX HE IMPUMEHSAECTCs, KOTa IOCIEICTBUA €€ IPUMEHE-
HUS SIBHO TIPOTHBOPEUUIIU ObI OCHOBAM IpaBOIOpsAKA (MMyOJIMYHOMY MOPSIKY)
Poccuiickoit denepanun. B 3ToM ciiydae mpu HEOOXOIUMOCTH MPUMEHSCTCS
COOTBETCTBYIOIIAsi HOpMa poccHuiickoro mpaba. OTKa3 B NPUMEHEHUH HOPMBI
WHOCTPAHHOTO MpaBa HE MOXET ObITh OCHOBAH TOJBKO HAa OTJIMYMU MPABOBOMH,
MOJIATUYECKON UJIM DKOHOMUYECKOU CUCTEMBI COOTBETCTBYIOIIETO MHOCTPAHHO-
ro rocyaapcTBa OT MNPAaBOBOM, IMOJUTUYECKOU WIIA 3KOHOMUYECKOW CHUCTEMBI
Poccuiickoit @enepauuu.

Peropcun. IlpaButensctBom Poccuiickoit @eaepanru MOryT ObITh ycTa-
HOBJICHBI OTBETHBIC OTPAaHUUYCHHUSI (PETOPCUHU) B OTHOIICHUU UMYIIIECTBEHHBIX U
JIMYHBIX HEUMYILECTBEHHBIX IIPAB TPAXKAAH U IOPUAUYECKUX JUI[ TEX TOCY-
JapCTB, B KOTOPBIX MMEIOTCS CIEHHUAIIbHbIE OTPAHUYEHUS UMYIIECTBEHHBIX U
JINYHBIX HEUMYIIECTBEHHBIX IIPAB POCCUNCKUX I'PAXKIAAH U IOPUIUYECKUX JIULL.



116

I'maBa Ne 38. IIpaBo, noasexaniee NPpUMeHEHHUIO NPU ONpeaeIeHUH
NPaBOBOI0 MOJIOKEHUS JIUIL

§ 1. Cy0beKThI MeKIYHAPOIHOI0 YACTHOTO MPaBa

CyObekTaMu MEXAYHApOJIHOTO YAaCTHOIO IMpaBa BBICTYMAIOT CYyOBEKTHI
Pa3TUYHON IOPUINYECKON MPUPOJIBI, @ UMEHHO KaK CYOBEKThI MEXAYHAPOIHOTO
npaBa (rocyJaapcTBa, MEXIYHAPOTHBIE MEKITPABUTEIbCTBEHHBIE OPTraHU3allNH ),
TaKk U CyOBEKTHl HallUOHAJIBLHOrO TpaBa ((pu3nueckue W HOPUANYECKUC JINIIA).
CrnemyeT y4uThIBaTh, YTO OJUH M TOT XK€ CYOBEKT MEXKIYHAPOIHOTO YaCTHOTO
MpaBa MOXET CTaTh YYaCTHUKOM KaK MEXIYHapOJHO-MPABOBBIX, TAK U HAIIMO-
HaJIbHO-IIPABOBBIX OTHOLICHUIA.

B yacTtHOCTH, rOCY1apCTBO, SABJISISICH YIEHOM MEKIYHApPOJIHON BaJIIOTHO-
(buHaHCOBOI opranuzanuu (Hanpumep, MexayHapogHoro banka PekoHcTpyk-
nHH U Pa3BuTHs', 0053aHO BHOCHTH B3HOCH B OIOKET DTOIl OpraHM3alHH B
MHOCTPAaHHOM BaitoTe. B 3TOM citydae otHowmeHust mexay MBPP u rocynapcer-
BOM- WICHOM HEU30€KHO MPUHUMAIOT MEXKIOCylapcTBEeHHYIO dopmy. B To xe
BpEMsI, €CIIM 3TO K€ IOCYJAapCTBO 3aKJIOYAET COIVIAIICHHE O MPEAOCTABICHUU
3aiiMa ¢ CHUHJIMKATOM OaHKOB, TO TaKHe MPaBOOTHOILICHUSI OYIyT HOCUThH IPax-
JTAHCKO-TIPABOBOM XapakTep U OyAYyT PErynpoBaThCsi COOTBETCTBYIOIIUM IPH-
MEHHMMBIM HAIlMOHAJIBHBIM IPABOM. B 3TO ciydae mpaBOBOM CTaTyc rocy1apcT-
Ba HE OyJeT OTIMYaThCsl OT MPABOBOrO CTaTyca APYIHMX CYOBEKTOB peryiaupye-
MOT'0 TPAaBOOTHOIICHMUS.

OTHolIeHne rocygapcTBa K COOCTBEHHBIM Ipak/iaHaM, IpeObIBAIOIINM 32
IPaHULIEH, 1 OTHOLICHUE FOCYAAPCTBA K HAXOASIIIMMCS Ha €r0 TEPPUTOPUU HHO-
CTPaHHBIM TI'PaXJAaHAM - JIBA OCHOBHBIX aCIIEKTa, B KOTOPBIX JTOKTPUHOM MEXK-
JYHApOJHOTO YaCTHOTO MPaBa pacCMaTPUBACTCS TPAXIAHCKO-TIPABOBOM CTaTycC
¢duznyeckux aull. Peub uaeT o rpaxkaaHCKO-IIPAaBOBOM IOJOKEHUU B IHIUPOKOM
CMBICIIC: BElb MEKTYHAPOIHBIM YAaCTHBIM MPABOM OIPEAEISIOTCS MpaBa u 00si-
3aHHOCTH, BO3HHUKAIOUIME B TAKUX O0JIACTAX, KaK Tpa)KJaHCKO-IIPAaBOBBIE, Ce-
MeiHbIE, TPY/I0BbIE OTHOIIEHUS (OCIOKHEHHbIE HHOCTPAHHBIM 3JIEMEHTOM).

HNHocTpanHble rpaxaaHe U Jula 0e3 rpakJaHcTBa Mojab3yTcs B PO co-
rnacHo 4.3 cr. 62 Konctutynun P® mpaBamu 1 HecyT 00S3aHHOCTH HapaBHE C
POCCHIICKUMU TpaklaHAMH, KPOME CIIy4aeB, yCTAHOBIEHHBIX (pefepanbHbIM 3a-
KOHOM WJIM MEXIAYHapOJIHbIM noroBopoM P®. Jlnsg MaHHOW KaTErOpUH JIUIL
POCCUHCKHAM 3aKOHOJATEIILCTBO YCTAHOBIIEH HAIMOHAIBHBIN PEXUM, KOTOPBII
O3HAYaeT NMPUPABHUBAHUE WHOCTPAHHBIX T'PAXKIAH U JKIl 0€3 TpaKIaHCTBa B
mpaBax U 0053aHHOCTSIX K TpaKJaHaM CTPaHbI MPEObIBAHUS.

HNHocTpaHHble TpakJIaHe MOTYT MMETh MMYIIECTBO Ha IpaBe COOCTBEH-
HOCTH; HACJIEA0BaTh U 3aBEIIaTh MMYIIECTBO; 3aHUMATHCS IPEAIPUHUMATEIb-
CKOW M MHOW JESTEIbHOCTBIO, €CIIM 3aHITUE TAKOW NESITENbHOCTBIO HE UCKIIIO-
YaeTCsl 3aKOHOM; CO3/1aBaTh B YCTAHOBJIEHHOM NOPSIKE IOPUINYECKHUE JIMLA Ca-
MOCTOSITEILHO WJIM COBMECTHO C JAPYTMMH Tpa)KJaHaMU U IOPUIUYECKUMU JIH-

! Tannee — MBPP.
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[[aMU; COBEPIIATh HE MPOTHUBOPEUAIINE 3aKOHY CHCJIKH M Yy4acTBOBAaTh B 00s13a-
TeJIbCTBAX; U30MPATh MECTO JKUTEIbCTBA, UMETh WHBIE UMYIIIECTBEHHbBIE U JTNY-
HbI€ HEMMYIIECTBEHHbIE TIpaBa. “Eciin nHOe He mpenycMOTpeHo (denepantbHbIM
3aKkOHOM”, - ToBopuUTCA B CT. 2 'K P® 0 nmpumeHeHUu mpaBuil TpakAaHCKOTO
3aKOHOJIATENICTBA K OTHOLIECHUSIM C Y4aCTHEM MHOCTPAHHBIX Tpa)<aaH, JuIl 0e3
IrpaXJAaHCTBA U UHOCTPAHHBIX IOPUANYECKUX JIUII.

HNuocTpanen noqunHseTcs Kak Obl ABYM MPaBOMOPSIKAM: OT€YECTBEHHO-
My M FOCYJIapCTBa, B KOTOPOM OH HaxoJIWUTCs. B 3TOW JBONCTBEHHOCTH - CBOE-
oOpa3ue MpaBOBOIO MOJIOKEHUsT UHOCTpaHla. [IpaBoBoe mosnoxxeHnue Qusnye-
CKHMX JIMI] B MEXIYHApPOAHOM YaCTHOM IPABE PACKPBIBAETCS YEPE3 KATETOPUHU
MPaBOCIIOCOOHOCTHU U AEECTTIOCOOHOCTH.

IMox rpamxaaHckol MPaBOCNOCOOHOCTHIO (U3MUECKOrO JIMIA TMOHUMA-
€TCsl €ro CIOCOOHOCTh OBITh HOCHUTENEM TPa)XAAHCKUX MpaB U OOS3aHHOCTEH,
JOMyCKaeMbIX OOBEKTUBHBIM NMPAaBOM JaHHOU cTpanbl. Kak ormeuan JILA. JlyHi,
«BOIIPOC O COJIEPKAHUK MPABOCIOCOOHOCTH MHOCTPAHLA, KaK MPaBUIIO, HE KOJI-
JM3UOHHBIA BONPOC. DTO - B OCHOBHOM BOIIPOC MATEPUAIBHOTO I'PAKIAHCKOTO
IIpaBa, KOTOPBIM pa3peIacTcss Ha OCHOBE NPUHIIMIIA HALIMOHAJIBHOIO PEKAMAY).

IHoa rpakaaHckol 1eecnoCO0HOCTHI0 (PM3NYECKOI0 JTHIA TOHUMAETCSA
€ro CIOCOOHOCTh CBOMMU JACHCTBUSAMHU NPUOOPETATH IPAKIAHCKHE MpaBa U 00s-
3aHHOCTH.

ITonoxenne nHocTpanueB B PO omnpexnensercs, npexae Bcero, Koncru-
tyuuend P®. Crarea 37 KoHcTutynmu ycraHaBiauBaet: «JIuma, He SBISIOMIHECS
rpaxxaaHamu Poccuiickorn @enepanuy 1 3aKOHHO HaXOASIIHECS HA €€ TEPPUTO-
pHUH, MONB3YIOTCSA MpaBaMU M CBOOOJAMH, a Tak)Ke HECYT OOs3aHHOCTH, yCTa-
HOBJICHHbIE KOHCTHUTYLIMEN, 3aKOHAMHA W MEKJIyHapOAHBIMU AoroBopamu Poc-
curickon denepanuny».

CrnenosarenbHo, B POCCUU UCXOIHBIM SIBIISIETCS TIPUHIUIT HAITMOHAJIBHO-
ro pexruMa B BOIpocax oOIIero mpaBoBOTO cTaTyca mHocTpaHieB. MHocTpaH-
HbIC TPAXJIAHE PaBHBI MEpe] 3aKOHOM HE3aBUCUMO OT IPOUCXOXKIACHUSI, COLH-
AJBbHOI0 UM MMYIIECTBEHHOTO IIOJIOKEHHS, PAaCOBOM M HALIMOHAJIBHOW NPUHA[-
JISKHOCTH, T0JIa, 00pa30BaHus, SI3bIKa, OTHOIICHUS K PEJIUTUU, PO/Ia U XapaKTe-
pa 3aHATUN U APYruX o0cTosTeNnbCTB. [Ipu 3TOM MCHONBb30BaHME MHOCTPAHHBI-
MU TpakJaHaMU CBOUX TpaB U cB0OOJ] B Poccuu He MOKHO HAHOCHUTH yHiepO
MHTEpPECAM POCCUHCKOr0 TOCYJapCcTBa, MpaBaM U 3aKOHHBIM MHTEpPECaM pPOCCH-
SH U APYrux Juil. B OTHENbHBIX ciaydasiX B OTHOIICHUU TPakJaH rocyJapcTs,
r7ie JAOIMYCKalOTCs OrpaHUYEHUsl MpaB U CBOOOJ POCCHUMCKUX TIpakJaH, MpaBU-
TEILCTBOM MOTYT OBITh YCTAHOBJICHBI OTBETHBIC OTPAHUUCHMUSI.

[Tpu 3TOM (haKT MOCTOSHHOTO MPOKUBAHUS MHOCTPAHLIA B CTPAHE CYIIEe-
CTBEHHBIM 00pa3oM BIIMSIET Ha €ro MpaBoBoe MojoxkeHue. Hamo cka3athb, 4TO
MIpY TOCTOSIHHOM MPOKMBaHUU B PD B Takux BOMpOCAxX Kak TPYJOBas JESATEIb-
HOCTb, 00€CIEUEHUE KUIbEM, MPEAOCTABICHUE MEIUIMHCKOW MOMOLIU, o0pa-
30BaHHUE, MHOCTPAHHBIE TPAXKIAHE MPAKTUUECKU MNPUPABHEHBI K TIpakJIaHam
Poccun. Bpemenno npeObiBatoniyie Ha Teppuropur PO nHOCTpaHHbIE MpaKJaHe
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HECKOJIBKO OTPAaHWYEHBI B CBOUX IIpaBax II0 CPABHEHUIO C IIOCTOSIHHO MPOXKHU-
BAIOILIMMU Ha TEPPUTOPUM Poccru MHOCTpaHIaMH.

WNHocTpanHble TpaxkJaHe, MPUHITbIC B yueOHbIC 3aBefeHus PP, umeroT
IpaBa U HECYT OOS3aHHOCTU CTYJIEHTOB B COOTBETCTBUHM C POCCHMCKUM 3aKO-
HOM. JIOKYyMEHTBI 00 OKOHYAHHH BBICIIMX YYEOHBIX 3aBEJICHHM, OIyUCHHbBIC 32
pyoexxoM, npusHarotrcs PO nipu Hanmuuum cornameHus mMexay Poccueit u coot-
BETCTBYIOIIMM rOCYJapCTBOM O MPU3HAHUU SKBUBAJICHTHOCTH JUIIJIOMOB.

Iox IOpuaAMYECKUM JIMIIOM MPUHATO MTOHUMATh HOCUTENSI UMYIIIECTBEH-
HBIX MPaB U 00SI3aHHOCTEH, BHICTYMAIONIUX OT CBOETO UMEHU U CYIICCTBYIOIIETO
HE3aBHUCHUMO OT JIUILI, BXOJAIINX B €ro coctaB. Cpeln NPU3HAKOB IOPUINYECKOTO
JuIa B mpaBe 0co00e 3HaUeHHE MMEIOT UMYUIECTBEHHAss 000COOIEHHOCTb, Op-
raHW3alMOHHOE €AWHCTBO M CAMOCTOSTENbHAS HMYIIECTBEHHAss OTBETCTBEH-
HOCTb. IMyIIECTBO FOPUAMYECKOIrO JUa 000COOJEHO OT UMYILECTBA YICHOB U
HE 3aBUCUT OT UX cyAbObl. Haiinune coOCTBEHHOrO MMYILECTBA, B CBOIO OUe-
pelb, SIBISETCS HEOOXOIUMOM MPEANOCHUIKON CaMOCTOSITEIbHONM UMYIIIECTBEH-
HOM OTBETCTBEHHOCTH IOPUAMYECKOIO JIMIA IO AOTOBOpaM, KOTOPBIE OHO 3a-
KIIFOYaET.

Pa3znnyaior o0uiyo v cnenMaJbHYH IPaBOCIOCOOHOCTh FOPUINYECKHX
JIULL.

[Ipy 00meil MpaBoOCMOCOOHOCTH HOPUINYECKOE JUIIO BIIpaBe MpuoOpe-
TaTh TPaXKJAHCKUE MPaBa U HECTH IpakJAaHCKUe OOSA3aHHOCTU, KaK U JUIO Pu-
3UYECKOE, 32 UCKIIOUCHHEM TaKUX MpaB U 00sA3aHHOCTEN, HEOOXOIUMOU Mpe.i-
ITOCBUIKOW KOTOPBIX SIBIIAFOTCSI €CTECTBEHHBIE MpaBa desioBeka. [Ipu cneumnanb-
HOM MPaBOCHOCOOHOCTH IOPUANYECKOE JIUIIO BIIpaBe BCTyNaTh B TAKME IPaBO-
OTHOIICHHMSI, KOTOPhIE HEOOXOAMMBI JIJIsl JOCTIKEHUS YKa3aHHOW B 3aKOHE WJIU
yCTaBe LEH.

OCoOCHHOCTH IOPUIUYECKUX JHI] B MEXJIYHApPOJHOM YacTHOM TIpaBe:
MIPUHAIEKAT APYrOMY TOCYAAPCTBY, MX HEATEIBHOCTb PETYIUPYETCS HHO-
CTPaHHBIM MPABOM.

Buael MeXIyHapOOHBIX FOPUANYECKUX JIUL: MEXKIAYHAPOAHBIE IIPEAIIPHU-
ATUSA, TPAHCHALIMOHAJIbHBIE KOMIIAHUHU, TPAHCHALIMOHAJIBHBIE KOPIIOPALlUH, YHU-
TapHble MOpeanpusaTusi, QuHaHcoBo-npombinuieHHble Tpynnbl CHIT u npyrue
TpaHCHAIIMOHAJIbHbIE 00BETUHEHUSI.

[Topsimox 0O6pa3oBaHus IOPUIUUECKUX JIUIL 3aBUCUT OT BUAA IOPUANYECKO-
ro juua. KOpunuueckue nuia myOJIMYHOrO MpaBa BO3HUKAIOT HA OCHOBAaHUU
nyOJIMYHO-TIPaBOBOro akTa. UTo Kacaercs IOpUANYECKUX JIUL, [0 OTHOLIECHUIO K
HUM pa3auyaloT TpU TMOpsaKa OOpa3oBaHMS: pPa3pelIMTENbHBIN, SBOYHO-
HOPMAaTUBHBIN, SIBOYHBIH.

[Tpu pa3pemMTeJbHOM NOPsSIAKe 111 00pa30BaHUs IOPUIUYECKOTO JUIA
HEOOXOJIMMO pa3pelieHrue KOMIIETEHTHOTO OpraHa TOCYAapCTBEHHOW BIIACTH,
pEIIAIOIIEro BOMPOC O LEIECO00Pa3HOCTH CO3/1aHHsI HOBOT'O CyOBbEKTa Mpasa.
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SIBOYHO-HOPMATUBHBINI MOPAIOK MPEIOIAraeT HAIHYKUE OOIIero Hop-
MaTHBHOIO aKTa, PEryJUPYIOLIEro MOPSAA0K BO3HUKHOBEHUS U AEATEIbHOCTHU
ONPENIEIEHHOr0 BUA IOPUINYECKOTO JIUIIA.

[Ipu siBOYHOI cucTeMe i CO3AaHUS IOPUINYECKOTO JIUIa HEOOXOIUMO
MOJIOXKUTENIbHO BBIPAXKEHHOE HAMEpPEHHE JEHCTBOBaThH B KadecTBE OCOOOTO
cyOwbekTa mpaBa. Hamnune Takoro HaMmepeHus: 0ObIYHO BBIBOJMTCS U3 YCTaBa.

Korma B rpaxkmaHCKO-TIpaBOBBbIE OTHOILICHUS BCTYIMAET HWHOCTPAHHOE
IOpPUINYECKOE JIMIIA, TO BCTAET BOIIPOC, KAKOMY T'OCYJAapPCTBY OHO MPUHAJIEKUT
M HOpMaMM IpaBa KaKoOro rocyJapCTBa PEryIupyeTcs €ro JesTeIbHOCTb, a
MMEHHO, HOPMbI KaKOTO rOCyAapCTBa JIOJIKHBI PETYJUPOBATH MOPSAIOK €r0 CO3-
JAHUSI ¥ JIMKBUJIAIINH, OOBEM €T0 MPaBOCIIOCOOHOCTH.

OO6mienpu3HaHHO, YTO ATHU BOMPOCH JTOJKHBI PEryJIMPOBATHCS 3aKOHO/IA-
TEIBCTBOM TOCYAAPCTBA, KOTOPOMY INPHUHAMICKUAT FOPUAMYECKOE JIMLIO, T. €.
JIMYHBIM 3aKOHOM FOPHINYECKOTO JULA. JINUHBIN 3aKOH ONPEAEsAET MPAaBOBOE
MOJIOXKEHUE OpPTaHu3aluu (SBISETCS JIM OHA IOPUAUYECKUM JIUIIOM, KAKOB O0h-
€M €€ MPaBOCIOCOOHOCTH, MOPSAOK COBEPILECHUS CIAEIOK €€ OpraHaMH, YUpexK-
JICHUsI, CYIIIECTBOBAHUS, TUKBUIAIINN ).

Kpome Toro, mo IJHMYHOMY 3aKOHY HOPUIWYECKOTO JIMIA OMPEACISIOT
MPUBS3KY FOPUANYECKOTO JIMIA K TOM WM WHOW MPaBOBOU CUCTEME ISl pellie-
HUSI HEKOTOPBIX KOJUIM3MOHHBIX BOMPOCOB. B TO e BpeMsl, €eIMHCTBA HET B OII-
pEIEICHUHU TOTO, YTO CUUTATh JUYHBIM 3aKOHOM IOPHAMYECKOrO JIMIA. 3aKOHO-
JIaTeJIbCTBO HEKOTOPBIX CTPAH OMUPAETCS B 3TOM BOIPOCE HA MOHSITHUE HAIMO-
HaJbHOCTU (MeCTa PErucTpaluy, NPUMEHUTEIBHO K TMOHATHIO OPUANYECKUX
JIUIT), TPEThH- PE3UACHIINN (MECTa MMOCTOSHHOTO NPEeObIBaHNUS, TJI€ COBEPIIAIOT-
Csl €r0 OCHOBHBIE OIEpaLIUH).

B nenowM, cymecTByeT HECKOJBKO JOKTPUH B 3TOW CBSI3H, KOTOPBIX MPHU-
JI€PKUBAIOTCS TPYIIBI CTPaH.

JlokTprHa MHKopnopanuu. CorjacHO JOKTPUHE MHKOPHOpALMH B OC-
HOBY B3SIT MNPUHIUI HAIMOHAJBLHOCTU IOPUINYECKOTO JIMIA U €0 JIMYHBIM CTa-
TYTOM CUHUTAETCS IPABO rOCYAAPCTBA, II€ IOPUAUUYECKOE JUIO CO3AaHO U 3ape-
THCTPUPOBAHO. JTa JOKTPUHA TMOJy4dusa HauOoJblliee paclpoCTpaHEHUE B
CTpaHax aHIJ0-aMEPUKAHCKOro npasa. Ee CyllleCTBEHHBIM HEOCTATKOM SIBJISI-
€TCsl OTCYTCTBHE CBSI3M MEX]Y 3aKOHOM MecTa 00pa3oBaHUsl IOPUAMYECKOTrO
JUIA U 3aKOHOM MECTa €ro AEATEIbHOCTU. Benp He cekper, 4yTo, HECMOTpPS Ha
CO3J]aHHE FOPUINYECKOTO JIMILA B OJJHOM I'OCYJAapCTBE, OHO MOXKET UMETh LIEHTP
CBOETO YNPaBJICHUS B JPYTOM, a OCYLIECTBIATH OCHOBHYIO JI€SATEIIBHOCTh U BO-
BCE B TPETHEM.

JIOKTpHUHA HEHTPA IKCIVIyaTaluM. Ta JOKTPUHA SIBISETCS MOMBITKON
n30exaTh HENOCTATKOB, MPUCYIIUX JOKTpUHE WMHKopropaiuu. CoriacHo 3Tou
KOHIIEMIIIMU JINYHBIM 3aKOHOM HOPUIUYECKOTO JIMIA CIEAYET CUMTaTh 3aKOH
MECTa OCYLIECTBIIEHUS] €70 OCHOBHOM JeATENbHOCTH. OIHAKO MPU TAKOM IMOCTa-
HOBKE BOIpOCa HE OYJIeT YUYTEHO TO, YTO, IOPUIUUYECKOE JIMIIO MOXKET UMETh He-
CKOJIBKO MECT, I/I€ OCYLIECTBIISIETCS €r0 AESITeIbHOCTh. JTa TIOKTpUHA Oblila OT-
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BEprHyTa aHIJIO-aMEPUKAHCKUMHU CTpPAHAMH, HO 0JJ0OpEeHa B HECKOJIBKHUX €BPO-
MEUCKUX CTpaHax.

JoxkTpuHa ocemnocTu. Kak mpaBuio, yupeauTenbHble TOKYMEHTBI HOPHU-
JIMYECKOro JIMIA CoIepkaT yKazaHWe OTHOCHTEIBHO MECTa ero npeObIBaHus U
MECTa HaXOXKJACHUS €ro aJIMUHUCTPATUBHOTO LIEHTpa. JTO IO3BOJISIET MpPHU-
3HAaTh JIMYHBIM 3aKOHOM FOPHUJIMYECKOTO JIMIA 3aKOH MECTOHAXOXKAEHUS €ro
aAMUHHCTPATUBHOIO LEHTpa. J[OKTpHHA Mony4yusia ILIAPOKOE MPU3HAHHE BO
O®pannuu, ['epmanun, ABctpuu, llIBelinapun M Apyrux cTpaHax KOHTHHEH-
TaJILHOTO IpaBa.

Heo0xo1uMoCTh BBISIBICHHSI UCTUHHOW HAIMOHAJIIBHOCTH HOPUINYECKUX
JUI U OTCYTCTBHE YETKUX €IWHBIX KPUTEPUEB IMPHUBEIO K TOMY, YTO CTPaHbI
CTaJIM IPEANPUHUMATH MONBITKM PEUIEHUS JAHHOTO BOIPOCA HA MEXKIOCYIapCT-
BEHHOM YpOBHE. Ps/ cTpaH 3aKJIFOUMIM JBYCTOPOHHHUE MEXAYHAPOIHBIE TOTO-
BOpbI, /1€ ObUIM MPEANPUHITH MEPhI IJIs COIJIAaCOBaHUS OOIIMX MOAXOAOB K
ONPENIEICHUIO HALMOHAIIBHOCTH FOPUAMYECKUX JIUI. B 3TUX JOKyMEHTaxX MOMHU-
MO OCHOBHBIX, 3aKpPEIUICHHBIX 3aKOHOJATEIIbHO KPUTEPHUEB, HCIOJIb30BAIUCH
Takhe (PaKTOpbl, KaK HAlMOHAIBHOCTh ayKLUMOHEPOB, AUPEKTOPOB, CIYXKAIIUX,
pabouux, HAIMOHAIBHOCTh JAepXkaTese HeHHbIX Oymar u T. 4. Hecmotps Ha
OIpE/ECIICHHbIE HEJJOCTATKU, TAKHE JIOTOBOPHI MO3BOJIMIN YCTPAHUTH Pa3HOOOMN
B ITOHMMAaHUM HALlMOHAJIBHOCTH IOPUAMYECKOIO JIMIA, BO BCIKOM Cydae, B OT-
HOILIEHUAX CyOBEKTOB JOrOBAPUBAIOIIMXCS CTPAH.

JpyruM BOmpOCOM, CBA3aHHBIM C MHOCTPAHHBIMH IOPUINYECKUMH JIULA-
MU, SBJISIETCS BOIPOC UX MPU3HAHUA U JOIYCKa K XO35MCTBEHHOMN ACATEIBHOCTU
B CTPAaHE MX MECTOHAXO0KICHUA. BHyTpeHHEEe 3aKOHOAATENBCTBO IPUHUMAIOIIIE-
ro rocyAapcrBa CaMO CTaBUT YCJIOBHUA, KAcarolUecs AOIYCKa FOPUIAMYECKOTO
JUIA K XO3AWCTBEHHOW NEATEIBbHOCTH HAa TEPPUTOPUU AHHOIO IOCYHAapCTBa.
PexxnmM, Kacaroolmmiicss IIPaBOBOIO IIOJOKEHUSA HHOCTPAHHOIO IOPUIAYECKOTO
JIMLA, ONPEAENAETCS PAIOM CIEHHAIbHBIX 3aKOHOB U MOJ3aKOHHBIX aKTOB, CO-
IJIACHO KOTOPBIX, IOPUIUYECKOMY JIUILY MOXKET OBITh MPEAOCTABIICH KaK PEKUM
HauOosiee OMarompUsITCTBYIONMICH HAIMM, TaK WM HAIMOHAIBHBIN pexum. M3bs-
TSI U3 PEKUMOB WJIM IPEIOCTABICHUE JIOINOJIHUTEIBHBIX NPUBWIETHUM MOKET
OCYIIECTBIISITHCS HA 06a3e ACHCTBYIOIIEr0 MECTHOTO 3aKOHOATENbCTBA U OCHO-
BBIBACTCSI HA SKOHOMUYECKOM IOJUTUKE KOHKPETHOI'O rOCYJapCcTBa Ha OIpeje-
JIEHHOM JTarle.

[ToMUMO MHOCTPAaHHOTO HOPUAMYECKOIO JUIA, HAXOASLIErOCs HAa TEpPpH-
TOPUM KOHKPETHOI'O rOCY/1apCTBa, B MEXIAYHApOAHOM YAaCTHOM IIpaBE paccMart-
pUBaIOTCS IPOOJIEMBI, CBSI3aHHBIE C TaK HA3bIBAEMBIMU MEXKYHAPOJAHBIMH FOPH-
OUYECKUMU JuamMu. K HUM OTHOCSTCS MEXIyHapOJHbIE MPEAIPUATHS, BO3HU-
KAaloUMe B CUIIy MEKIYHAapOJIHOIO JOTOBOPa, TPAHCHALMOHAJIbHBIE KOMITAHUU U
TPaHCHALIMOHAJIbHBIE KOPIOPALIUH.

ITo cytn, MexayHapOaHbIE NPEANPUITHS AOJKHBI PETUCTPUPOBATHCS IO
3aKOHOJATENILCTBY CTPAaHbl MECTOHAXOXKIEHHS U C 3TOIO MOMEHTA OHHU CTaHO-
BATCA CyOBEKTaMH MeCTHOro mnpaa. CieaoBaTeabHO, HAIMOHAIBHOCTD M JIMY-
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HBI CTaTyT Takoro IPEANPUATHs ONPEAEISIETCS 3aKOHOAATENbCTBOM TOCYAAp-
CTBa- MecTa ero opuIIMaIbHOT0 OPopMIICHHS.

[TonoOHOE MoNoXKEHNE CKIIAIBIBAETCS C ONpPEEIIEHUEM HAllMOHAIbHOCTH
U JIMYHOTO CTaryTa TPAaHCHALMOHAJIBHOM KoMIaHWMU. PasHuia 3akiroyaeTcs B
TOM, YTO TaKas KOMIIaHHUs MOKET ObITh 00Opa30BaHa MO 3aKOHAM ONpPEeSIEHHOM
CTpaHbl U POPMaJILHO UMETh HAIIMOHATLHOCTh, HO (DAKTUYECKHU JIEHCTBOBATH BO
MHOTHUX APYTHUX CTpaHaX Yepe3 CBOM areHTCTBA, OT/ACNICHUS, (PUIIUATIBI.

TpaHCHAIMOHAILHbIE KOPHOPAIMHU' - 3TO COBOKYITHOCTb OOBCIMHCH-
HbIX OJHOW SKOHOMHYECKOW LEIbI0 Pa3JIUYHBIX CAMOCTOSITEIbHBIX IMPEANPHU-
ATHM, HaXOJSIIMXCS B Pa3HbIX CTpaHaxX M yIpaBIsEMbIX U3 E€IUHOrO LIEHTPA.
IIpu 3TOM C IOpUANYECKON TOUKHU 3PEHHUS], OTAENbHBIE MPEANPUATHS, BXOIAIINE
B KOPIOpALHIO, SIBISIIOTCA CyObEKTaMH IpaBa T'OCy/1apcTBa CBOETO0 MECTOHAXO-
KICHUA, a caMa K€ TpPaHCHAMOHAJIbHAs Kopropauus IOpUANYECKH HUKaK HE
odopmIieHa 1 TO3TOMY B IIOJIHOM CMBbICIIe Mex1yHapoaHas. Hu onHo 3akoHOa-
TEIBCTBO 3apyOEkKHBIX cTpaH He coAepkut omnpeaenenus THK, nmockonbky aeit-
CTBYIOIIME Ha HX TEPPUTOPUU (PUIMAIIBI U JOUEPHUE NPEANPHUATUS ITUX KOM-
NaHUM MPU3HAIOTCS MECTHBIMU CyOBEKTaMH, MOAYMHSAIOMIMMUCS B CBOEH Jes-
TEJIbHOCTU BHYTPEHHEMY, HAIIMOHAIIBHOMY PETYJINPOBAHMUIO.

[TockonbKy TpaHCHAalMOHAJIbHAS KOPHOpALHsS OOBEAMHSIET CaMOCTOS-
TEJIbHBIE NMPEANPUATHS BO MHOTHX CTPaHAX, MACAJbHBIM MEXAaHU3MOM [ €€
KOHTPOJIsl ObUIO OBl CO3/1aHKE MHOTOCTOPOHHEIO COrJIAIIEHHS BCEX TPUHUMALO-
IIUX T'OCYAApCTB.

[IpaBoBOE MOJIOKEHNUE NHOCTPAHHBIX IOpuANYECKuX nul B PO ompenens-
€TCS HOPMaMH POCCUHCKOTO 3aKOHOAATENbCTBA U IOJIOKEHUSAMU MEXKIyHApOI-
HBIX JOTOBOPOB, YYAaCTHUKOM KOTOpbIX sBisercs Poccus. Ilo cymecrtBy, nHO-
CTpPaHHBIE MHBECTOPHI MOJIB3YIOTCA B PO HalMOHAIBHBIM PEXUMOM 3a HEKOTO-
PBIM MCKIIFOYEHHEM, MPEAYCMOTPEHHBIM 3aKOHOAATENBCTBOM. OHM OCYIIECTB-
JSIFOT JTF0OBIE BUJIBI I€ATEIBHOCTH, IPEIyCMOTPEHHbBIE B YCTaBE MPEIPHUSITHS.
IIpu 5TOM rocyIapcTBO rapaHTUPYET 3AILMUTY IPAaB MHOCTPAHHBIX UHBECTOPOB,
paBo OOpallleHHs] B CyJ IPH BO3HHKHOBEHUM CIIOPOB, IEPEBOJA CPEICTB 3a
rpaHUIly MOCJIe YIIaThl HAJIOTOB U COOPOB U T. 1.

B oTHOmIeHUN MpaBoOCOCOOHOCTH MHOCTPAHHBIX IOPUANUECKHUX JIHI] POC-
CHICKas KOJUIM3MOHHAs HOpMa yCTAHOBWJIA, YTO OHA ONPEIEISAETCS IO MpaBy
CTpPaHbI, T1€ YUPEXKICHO FOPUIHYECKOE JTULO.

[Tpu3Hanue npaBOCYOBEKTHOCTH IOPUAWYECKUX JIMII HOCHUT B3aWMHBIN
xapaktep. IlpaBurensctBoM P® MOryT OBITH YCTAHOBIIEHBI OTBETHBIE OTpPaHM-
YEeHUs IPAaBOCIOCOOHOCTH B OTHOLIEHUHU TPaXKJaH U IOPUANYECKUX JIMIL TEX TO-
CYJapCTB, B KOTOPBIX UMEIOTCS CIIeUANIbHbIE OIPAaHUYEHUS TIPABOCTIOCOOHOCTH
POCCUICKHUX IpaXkJiaH U IOPUINYECKUX JIULI.

Cratbs 124 T'K PO ycranaBnusaer, yto PO, cyobekTsl PD: pecnybnukw,
Kpasi, o0nactu, ropoja ¢GpeaepaqbHOr0 3HAYEHUs, aBTOHOMHBIE 00JIaCTH, aBTO-
HOMHBIE OKpYTa, a TAKKE TOPOJICKUE, CEIIbCKUE MOCEIECHUS U IPYTHe MYyHULIH-

! Tanee - THK.
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najgbHble 00pa30BaHUs BBICTYMAIOT B OTHOUICHUSX, PETYIUPYEMBIX Tpak/IaH-
CKMM 3aKOHOJATEIbCTBOM HA PABHBIX HAYAJIAX C MWHBIMH YYACTHUKAMM ITUX
OTHOILEHUH - TPaXKJaHAMU U FOPUANYECKUMU JIMLAMMU.

['ocynapcTBO HEpenKo UMEHYIOT 0COOBIM  CYOBEKTOM MpaBa, OTMeuas,
YTO OHO CaMO MOKET (popMUpOBaTh MpaBUiIa TPaXaaHCKOTO 000pOTa, coaepKa-
HUE W Tpenessl cBoed mpaBocnocoOHOcTU. OHAKO creluanbHas MpaBocyOb-
€KTHOCTb IOCYJIapCTBA, 3aKJII0YAOIIAsICs B TOM, YTO OHO C OJHON CTOPOHBI 00-
JIEYEHO BJIACTHBIMM MOJTHOMOYHUSAMHU, & C IPYTOM - MOXKET BBICTYIATh KaK X035ii-
CTBYIOIIUM CYOBEKT, HE MEHSET MPUPOJY TPaXKIJAHCKUX MPABOOTHOIICHUH, B
KOTOPBIX YYacTBYET FOCYJAapCTBO M HE JA€T OCHOBAaHMI MpeBpaliaTh UX B OT-
HOUIEHHUS, COJIEPIKAIIMNE PIIEMEHTHI BJIACTH U NOAYMHEHUS. BO BHyTpEeHHEM rpa-
KJTAHCKOM 000pOTE TOCYIapCTBO HE MOJIb3YETCS UMMYHUTETOM.

CrnoxxHee 00CTOUT €0, KOTJa rocyJapcTBO BBICTYIAET KaKk CyOBEKT Me-
AKyHAPOAHOTO YAaCTHOTO MPABA, TO €CTh KaK YYAaCTHUK TI'PAXKIAHCKO-IIPABOBBIX
OTHOIIEHUM, OOPEMEHEHHBIX WHOCTPAHHBIM 3JeMeHTOM. [lonoxenus 3Toi cTa-
ThU MPEMATCTBYIOT NPEIBABICHUIO UCKa K MHOCTPAHHOMY TOCYAapCTBY, 0Oec-
MEYEHHUI0 MCKa UM OOpAILEHUIO B3bICKAHHUS HAa MMYIIECTBO MHOCTPAHHOI'O IOCY-
napctBa, Haxoxsueecss B Poccuu. Takue neiicTBUS MOTYT OBITh JONYILIEHBI
TOJNIBKO C COIJIacusl KOMIIETEHTHBIX OPraHOB COOTBETCTBYIOIIETO I'OCYIApCTBA.
OTU NOJIOKEHUSI UCXOSAT U3 KOHIIENIIMU a0COIIOTHOTO UMMYHUTETa HHOCTPaH-
HOTO rocyjapcTBa (“paBHbINA HaJl PaBHBIM HE UMEET IOPUCIAUKINKA) U TPEOYIOT
AHAJIOTUYHOTO MOJIX0Ja K UMMYHHUTETY HAIIErO rOCyAapCcTBa, €ro MMYIIECTBa.

B nenoM, peub uaet 00 UMMYHUTETE OT MPUBJICUYECHUS K YYACTHIO B CYO-
MPOU3BOJICTBE MO TPAKIAHCKUM JejiaM, OT TPEIBAPUTEIHLHOTO O00eCIeUeHUs
MCKa, OT MPUHYAUTEIBHOTO UCIIOTHCHUS PEIICHUsI, OOpaIlleHns B3BICKAHUS Ha
MMYILECTBO, SBISIONIEECS COOCTBEHHOCTBIO IOCYAApCTBA.

IIpy 3TOM MMMYHUTET TOCYJapCTBa HE OTPAHUYMBACTCA paMKaMH IIPO-
LIECCYAJIbHBIX MHCTUTYTOB. B MaTepuanbHO- NIPaBOBOM ACHEKTE peYb MOXKET
UITA O NMPUMEHECHUU K OTHOULIEHHUSM C YYaCTHEM IOCYyHapCTBa MHOCTPAHHOTO
IpaBa, B TOM YHUCJIE K CHEIKAM, CBSI3aHHBIM C OCYLIECTBJICHUEM BHEIIHEAIKOHO-
MHYECKOHU JIeITEIHLHOCTH.

B 3apy0exHbIX cTpaHax MMPOKOE PaCIpOCTPaHEHHUE MOIYYHIa JOKTPUHA
(GyHKUIHMOHAIBHOTO, UM OTPAHUYEHHOT0 UMMYHHUTETa. Ee cyTh B TOM, 4TO Mpu
OCYLIECTBIIECHUM KOMMEPUYECKOW, YaCTHOIPABOBOM AEATEIbHOCTH, TOCYAAPCTBO
Kak Obl OTKA3bIBACTCSI OT MMMYHHUTETA 110 BBHITEKAIOIIUM M3 TaKOH JAEATEIbHOCTH
TpeboBanusaM. [Ipu 3ToM coxpaHseTcss UMMYHHUTET rocyJapcTBa Kak CyBepeHa
IIPU OCYLIECTBIIEHUH €r0 JEATEIIbHOCTH €ro IEATEIbHOCTH, JIEKAILEH 3a Mpee-
JaMH TPaXKTaHCKO-TIPABOBBIX U YACTHOMPABOBBIX OTHOILLICHUH.

Crenuduka MeXIyHAPOIHBIX MEKIPABUTEILCTBEHHBIX OPTaHU3AINI KaK
CyOBEKTOB MEXIYHAPOJHOTO YACTHOT'O MpaBa 3aKJII04aeTcs B TOM, YTo, Oyay4u
M0 CBOEHM MPHUPOJIE MEKIOCYAAPCTBEHHBIMU OpPTraHU3AlUAMHU MMYyOIUYHOTO Xa-
paKkTepa, OHU, TEM HE MEHEE, YYaCTBYIOT U B YACTHOIPABOBBIX OTHOIICHUSX,
COBEpIIAS PA3IUYHOIO POJA TPa)kAaHCKO-IPABOBBIE CIEIKM M y4YacTBYS Kak
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CTOpOHA B CIIOpax IPa)KJaHCKOTO IMPaBOBOIO XapaKTepa, pacCMaTpPUBAEMBIX B
MEKIyHapOIHbIX U HAIIMOHAJIBHBIX CyJlax.

B Mex1yHapoHBIX OTHOLIEHHUSX LHUBUIMCTUYECKOTO XapaKTepa MEXy-
HapOJHbIE OpraHU3alMU BBICTYNAIOT B KaY€CTBE FOPUINYECKOTO JIMLA, YTO 3a-
KpEIUICHO B yCTaBaX OOJBUIMHCTBA U3 HUX. B Hay4HOM muTepaType 10CTaTOYHO
HIMPOKO PacHpOCTPAaHEHO MHEHHE, YTO MEXTyHApPOIHBIE MEKIPABUTEIbCTBEH-
HbIE OPTraHU3aIMK - 3TO IOPUANYECKHUE JIMIa 0CO00ro poja, T. €. 3TO MEeXJIyHa-
poJHbIe opuanYecKue jauma. iIMeHHo B cuily Toro (akra, 4To MEXIyHApPOIHbIC
OpraHU3aIuy BO3HUKAIOT B PaMKaxX MEXIYHAPOIHOIO MPABOMOPSIKA, KAaU€CTBO
IOPUANYECKOTO JIMIA MOXKET MOSIBUTHCS Y HUX TOJIbKO HA OCHOBAHUU ITPABOBBIX
HOPM MEXIYHApOJHOTO XapakTepa. DTO MOXKHO OOBSICHHUTH CIEAYIOIIMMU 00-
CTOSITENIbCTBAMM.

Bo-nepBbix, MEXIyHApOIHbIE OPraHU3AIUMN CO3/1AI0TCSI HA OCHOBE HOPM
MEXKTyHapOIHOTO MYyOJIMYHOTO MpaBa B LEJSIX yAOBICTBOPEHUSI OOLIUX MEXKIO-
CyIapCTBEHHBIX UHTEPECOB.

Bo-BTOpBIX, MOTPEOHOCTH YAOBIETBOPEHHUS OOILIEr0 MHTEpEca, B IENSIX
KOTOPOTO CO3AAETCsl MEXKAYHapoJHas OpraHu3alus, TpeOyIT HCKIOYEHUs
BO3MOKHOCTH KOHTPOJIS HaJl HEW CO CTOPOHBI KAKOTO-TM00 rocyAaapcTBa- yjieHa
(rpynmsl TocynapcTB). Mexay TeM MOJAYMHEHUE MEXIyHApOJHON OpraHu3aIuu
HallMOHAJLHOMY MPaBy KaKOro-in0o rocyaapcTBa MOIJIO Obl pacCMaTpPUBATHCS
KaK PasHOBHJHOCTb TAKOTO KOHTPOJIS. B-TpeThux, HajeIeHne MeXIyHapOIHOU
OpraHU3alMy CTaTyCOM IOPUIUYECKOrO Julla 0a3upyeTcsi Ha MEXIyHapOIHO-
IIPABOBBIX HOPMAax: OrOBOPKA O CTAaTyC€ HOPUAUYECKOTO JIMIA MOXET COIEp-
KATbCSI B YUPEAUTEIBHBIX JOKYMEHTAX MEXIYHApOJAHOM OpraHu3alud WU
(uUKCUpOBaThCA B €€ BHYTPEHHHUX IpaBWiiaX - MPABOBBIX aKTaxX, CO3/1aBaeMbIX
CaMOW MEXIyHapOAHON OpraHu3aluei.

Takum 06pazomM, cyObeKTaMU MEXIYHApOJHOTO YaCTHOTO MpaBa BBHICTY-
MAlT CYOBEKTHI PA3IMYHON IOPUINYECKON MPUPOJIBI, & UMEHHO KaK CyObEKThI
MEKIyHapOJHOIO MpaBa (rocyaapcTBa, MEXIYHAPOIAHbIE MEKIIPABUTEIIbCTBEH-
HbIE€ OpTraHM3alluHu), TaK U CYOBEKTHl HAIMOHAJIBHOrO mpaBa ((usmyeckue u
opuandeckue auna). Cieayer yYuThiBaTh, YTO OAMH U TOT KE CYOBEKT MEXKIY-
HapOJHOI0 YacCTHOTO IpaBa MOXKET CTaThb YYaCTHUKOM KaK MEKIyHapOJHO-
MIPaBOBBIX, TAK U HAIlMOHAJBHO-NIPABOBBIX OTHOLIEHUW. B wacTHOCTH, rocynap-
CTBO, SIBJISISICH WJICHOM MEXJIYHApOJHOW BaIIOTHO-(DMHAHCOBOW OpraHU3aIluw,
00s13aHO BHOCHUTH B3HOCHI B OFOKET 3TOM OpraHU3aIlii B MHOCTPAHHOW BAJIFOTE.
B »ToM ciyuae OTHOIIEHHUS MEXIYy YKa3aHHBIMH CYObEKTaMH MPUHHUMAIOT
MEXI0oCyIapCcTBeHHYI0 ¢opMy. B To ke BpeMs eciH 3TO K€ rocyaapcTBO 3a-
KJIFOYAeT COTJIallleHHe O MPEeAOCTaBIEHUN 3aiiMa C CUHAMKATOM OAHKOB, TO Ta-
KM€ MPABOOTHOIIEHUS OYIyT HOCUThH TPaKJIaHCKO-IIPABOBOM XapakTep U OyayT
PEryJIMPOBATHCS COOTBETCTBYIOIIUM MPUMEHUMBIM HAllMOHAJIBHBIM MTPABOM.
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§ 2. JInuHbIi 3aK0H QU3NYECKOr0 U IOPUIANYECKOTO0 JUIA

JInuHblil 3aKkoH (pU3HYeCKOro Juua. JIMYHBIM 3aKOHOM (HU3UYECKOTO
JUIA CUUTAETCS MPABO CTPAHBI, TPAXKJAHCTBO KOTOPOW 3TO JULO uMmeeT. Ecnu
JULO HApsIAy ¢ POCCUIUCKUM TPaKJaHCTBOM UMEET U MHOCTPAHHOE T'PaKIaHCT-
BO, €r0 JIMYHBIM 3aKOHOM SIBIIIETCS POCCHMCKOE IpaBo. EciiM MHOCTpaHHBIN
IpaXKJIaHUH UMEET MECTO JKHUTENbCTBA B Pocculickoit denepannu, ero JMYHbIM
3aKOHOM SIBJIIETCSI pOccHiicKoe MpaBo. [Ipy Hanu4uum y JiMiia HECKOJIBKUX WHO-
CTPaHHBIX T'PAXKJAAHCTB JUYHBIM 3aKOHOM CUMTAETCA MPaBO CTPaHbI, B KOTOPOM
ATO JIUIIO UMEET MECTO KHUTEIbCTBA. JINUHBIM 3aKOHOM JiMIla 0e3 TpaKJaHCTBa
CUMTAETCS MPABO CTPaHbI, B KOTOPOU 3TO JIMIIO UMEET MECTO KUTEIbCTBA. JINu-
HBIM 3aKOHOM O€XEHIIa CUMTAETCS MPaBO CTPaHbl, MPEAOCTABUBIICH eMy yOe-
KULIE.

IIpaBo, moaiexkaiiee NPUMMEHEHUIO NP ONPeJAe/IeHNH TPAKIAHCKOM
npaBocnocoOHocTH (usuyeckoro Juua. ['paxaaHckas NpaBOCIOCOOHOCTh
(bU3UYECKOro JIUIA ONPEENIeTCs] €ro JUYHBIM 3aKoHOM. [Ipu 3TOM MHOCTpaH-
HbIE TpaXKJaHe U Juila 6e3 rpak/IaHCTBa MOJIL3YIOTCs B Poccuiickoit deneparuu
TPAXKIAHCKON MPaBOCIOCOOHOCTHIO HapaBHE C POCCUUCKUMHU TpakJaHaMU,
KpOME CIIy4aeB, yCTAHOBJIEHHBIX 3aKOHOM.

IIpaBo, moaieskaiiee NPUMMEHEHUIO NP ONPpeJe/IeHUH TPAKIAHCKOM
Aeecrioco0HOCTH (pusnyeckoro guna. ['paxaaHckas qeecnocoOHOCTh (pusnyde-
CKOT'O JIMIIa OMPENENAeTCs ero JMYHbIM 3akoHOM. Dusnueckoe nuio, He oba-
Jarollee rpakJIaHCKOW J1€eClOCOOHOCThIO MO CBOEMY JMYHOMY 3aKOHY, HE
BIIPABE CChUIATHCS HA OTCYTCTBUE Y HETO JI€ECIOCOOHOCTH, €CIIM OHO SIBJISIETCS
JICE€CIIOCOOHBIM TI0 MPaBy MECTAa COBEPILICHUS CACIKH, 3a UCKIIOUCHHEM CiIyva-
€B, KOorja OyJeT J0Ka3aHo, UYTO JIpyras CTOpOHa 3Haja WJIM 3aBEIOMO JIOJKHA
ObLa 3HaTh 00 oTcyTcTBUM AeecniocoOHocTH. [Ipusnanue B Poccuiickoit Dene-
paruyu GU3MYEeCKOro JIMIa HEeJeeCIOCOOHBIM WM OTPaHUYEHHO JIEeCTIOCOOHBIM
MMOJYUHSAETCS POCCUICKOMY MPABY.

IIpaBo, moasiexaiee NpUMEHEHUIO NPH ONpee/IeHUU NMPaB (pusnye-
cKoro Juna Ha ums. [IpaBa pusmveckoro iuia Ha UMs, €ro UCIOJIb30BAHNUE U
3aIIUTY ONPEAEINSIIOTCS €r0 JUYHBIM 3aKOHOM, €CJIIM MHOE HE MPEeayCMOTPEHO
I'K P® unu npyrumu 3akOHaMu.

IIpaBo, moaJie:xaniee NPUMEHEHHUIO K ONeKe U NMoneYnTeabeTBy. Omne-
Ka WIM TONEYUTENbCTBO HaJl HECOBEPIICHHOJICTHUMH, HEEEeCIIOCOOHBIMU WU
OTPaHUYEHHBIMHU B JI€€CIIOCOOHOCTH COBEPIICHHOJIETHUMHU JIMIIAMU YCTaHABIIU-
BAETCSA U OTMEHSIETCS MO JIMYHOMY 3aKOHY JIMIIA, B OTHOILIEHUH KOTOPOIO YCTa-
HABJIMBAETCA JIMOO OTMEHSETCS OMeKa UM MONeYyuTenbcTBO. OOS3aHHOCTD Olle-
KyHa (TOne4yuTessl) IPUHATh ONeKy (MOMeYUTEIbCTBO) OMPEACISIETCSl 0 JIY-
HOMY 3aKOHY JIMIIa, Ha3HAYaeMOro ONneKyHoM (momeuntesieMm). OTHOIICHUS Me-
KTy ONMEKyHOM (TIOTICUUTENIEM) U JIUIIOM, HaXOJSAIIUMCS O] ONEKOoM (IMoreyun-
TEJTBLCTBOM), OIIPEACIISIIOTCS IO MPaBY CTPAHbI, YUPEIKICHUE KOTOPOH HA3HAYMIIO
onekyHa (nmoneuurens). OJHAKO KOTa JIMIO, HaXOAsIIeecs Mo OneKou (morme-
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YUTEJIBCTBOM), UMEET MECTO KHUTEJIbCTBA B Poccuiickoit denepaiuu, NpuMeHs-
€TCsl POCCUICKOE MPaBo, €CliM OHO OoJiee OJIaroMpPUATHO JJIS STOTO JIUIIA.

IIpaBo, moaJiexamiee NMPUMEHEHUIO TPU NPHU3ZHAHUM (PUIHUYECKOTO
Juna 0e3BeCTHO OTCYTCTBYKOIIUM H NPH 00bSIBJIeHHMH (PU3MYECKOr0 JHIA
yMmepmiuMm. [Ipusnanne B Poccuiickoit deneparuu Gpu3ndeckoro jauia 6e3BecT-
HO OTCYTCTBYIOUIUM U OOBSIBICHUE (PU3UUECKOTO JIMIA YMEPIIUM MOAUYUHSIOTCS
POCCUHCKOMY TIPaBy.

IIpaBo, moaie:xanee NPUMEHEHHIO NPU OMNpeleJeHUN BO3MOKHOCTH
(puznyeckoro Jaumna 3aHUMATHCH NPEANPHHAMATEIbCKON 1eATeIbHOCTBIO.
[IpaBo ¢u3MUecKOro JMia 3aHUMATHCS MPEANPUHUMATEIBCKON JAEATETbHOCTHIO
0e3 oOpa3oBaHUs IOPUIUYECKOTO JIUIIA B KAYECTBE WHIWBHUAYATBHOTO MPEAIPH-
HUMATEJs ONpeAeIsieTcs] o MpaBy CTPaHbI, T/le Takoe (pU3MyYecKoe JIMIO 3ape-
TUCTPUPOBAHO B KauyeCTBE WHIAMBUAYAILHOrO mpeanpuHumarens. Ecmu 3To
MPaBUIIO HE MOXET OBITh MPUMEHEHO BBUY OTCYTCTBHS 00s3aTEIbHON PErucT-
pauuy, TPUMEHSETCSl MPaBO CTPAHbl OCHOBHOI'O MECTA OCYIIECTBIICHUS TMPE.-
[IPUHUMATEIIbCKOU €A TEIBHOCTH.

JIMYHBIM 3aKOHOM HPHUIUYECKOr0 JHUIA CUUTACTCS MPaBO CTPaHBbI, T1eE
YUPEKICHO HOpPUANYECKOE JHI0. Ha OCHOBE JNMYHOTO 3aKOHA IOPUAMYECKOIO
JIMLA ONPEAENSIOTCS, B YACTHOCTH

® craTyc OpraHM3alMyU B KAUECTBE IOPHINYECKOTO JIMIIA;

B OpraHKU3aIMOHHO-TIPaBOBas (GOPMA IOPHAMUECKOTO JIHIIA;

" TpeGoBaHMS K HAMMEHOBAHHIO IOPHIMIECKOTO JIHIIA;

™ BONpOCH CO3aHUSA, PEOPraHM3ALMU U JMKBUAALUM FOPUIMIECKOTO
JIM1A, B TOM YHUCJIE BOIIPOCHI ITPABOIIPEEMCTBA;

B conepikaHIe IPaBOCIOCOOHOCTH IOPHAMIECKOTO THIA;

MOPSIZIOK TPUOOPETEHHS IOPUTUUYECKUM JTUIOM TPaKJaHCKUX TpaB U
MPUHATUS Ha ce0s TPAKIAHCKUX 00A3aHHOCTEH;

® BHYTpEHHHUE OTHOILEHHS, B TOM YHCIIE OTHOLIEHHUS IOPHANYECKOTO JIH-
11a C €r0 YYaCTHUKAMU;

® CrIocOGHOCTH FOPUIMUECKOTO JIUIA OTBEYaTh 1O CBOMM 00A3aTeNbCT-
BaM.

IOpuanueckoe MO HE MOKET CChUIATHCS HA OTPAHUYCHUE MOJTHOMOYMUHN
€ro OpraHa Wiu NPEACTAaBUTENS HA COBEPIIECHUE CHECIKH, HEU3BECTHOE MPABY
CTpaHbl, B KOTOPOM OpraH WM MPEACTABUTEND IOPUIANYECKOTO JIMLIA COBEPIINI
CHEJKY, 32 UCKIIFOYEHUEM CIIy4aeB, Korja OyAeT JoKa3aHo, YTO Apyrasi CTOpOHa
B CJICJIKE 3HAaJIa WJIH 3aBEJIOMO JIOJDKHA OblIa 3HAaTh 00 YKa3aHHOM OTpaHUYEHUH.

JIMYHBIM 3aKOHOM MHOCTPAHHOM OPraHU3AlUM, He SBJAIOLICHCSH
OPUINYECKUM JHULIOM [0 HHOCTPAHHOMY IPaBy, CUMTAETCS MPABO CTPAHBIL,
r€ 3Ta opranusanus yupexzacHa. K aesresbHOCTM TakoW OpraHu3aluu, €CIiy
IIPUMEHUMBIM SBJISIETCS POCCUMCKOE IPABO, COOTBETCTBEHHO IPUMEHSIOTCS
npaswiia ['K PO, koTopsie peryiupyroT AeSTEIbHOCTh FOPUINYECKUX JIUL, €CIIH
VHOE HE BBITEKAeT M3 3aKOHA, UHBIX IIPABOBBIX aKTOB MJIA CYLIECTBA OTHOLIE-
HUSL.
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K rpaxaaHcko-npaBOBBIM OTHOLIEHUSAM, OCJIOKHEHHBIM WHOCTPAHHBIM
AJIEMEHTOM, ¢ ydacTueMm rocyaapctsa npasuia ['K PO npumenstoTcs Ha oOmux
OCHOBAHUSX, €CJIM UHOE HE YCTAHOBJIEHO 3aKOHOM.
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I'maBa Ne 39. IIpaBo, noasexaniee NPpUMeHEHUI0 K UMY IIeCTBEHHbIM
U JINYHBIM HEMMY IIeCTBEHHBIM OTHOLIEHUSIM

§ 1. O0beKTBbI MEKTYHAPOIHOT0 YACTHOI0 MpPaBa

MexayHapoaHOoe YacTHOEe MPaBO - 3TO KOMIUIEKCHAs IPaBOBasl CHCTE-
Ma, 00BEIUHSIONIass HOPMbl BHYTPUTOCYJAPCTBEHHOTO 3aKOHOAATENbCTBA, Me-
KITYHAPOJIHBIX JOTOBOPOB U 00BIYAEB, KOTOPHIE PETYIUPYIOT UMYILIECTBEHHBIE U
JUYHbIE HEMMYUIECTBEHHBIE OTHOILEHHUS, “OCIOKHEHHbIE® WHOCTPAHHBIM 3JIE-
MEHTOM (TO €CTh OTHOLIEHHUS MEXJYHapOJIHOTO XapakTepa), ¢ MOMOIIbIO KOJI-
JM3UOHHO-TIPABOBOTO0 W MaTEPUAIBHO-IIPABOBOTO METOIOB.

W3 nanHOrO ompeneneHuss BUAHO, YTO MEKIYHApPOJHOE YAaCTHOE IMPaBO
MMEET CBOMM IPEIMETOM HMYIIECTBEHHbIC U JINYHbIE HEUMYIIECTBEHHBIE OT-
HOILIEHUS TPaXXKIAaHCKO-IPABOBOrO XapaKTepa, 4To COJIMKAET €ro C BHYTPHUIOCY-
JApPCTBEHHBIM I'PAXKIAHCKUM NpaBoM. C Apyroil CTOPOHBI, MEKIYHAPOJAHOE Ya-
CTHOE MPABO CXO0XKE U C MEXIAYHAPOJHBIM IMyOJUYHBIM IIPABOM HAJIMYHUEM B €TO0
COCTaBE Pa3JUYHbIX MEXYHAPOIHBIX 3JIEMEHTOB. TepMUH “MeXTyHApOIHbIN,
yHoTpeOiieMblid B KOHTEKCTE MEXIYHAPOJHOTO YACTHOIO MPaBa, OTIIMYAETCS OT
AHAJIOTMYHOTIO TEPMHUHA MEXIYHApOJHOro myobaumyHoro mpaBa. OH O3HAyaer,
YTO OTHOLIECHUS I'PAXKIAHCKO-MPABOBOI0 XAPAKTEPa BBIXOAAT 32 PAMKU BHYTPH-
rOCy/IapCTBEHHON NPaBOBOIl CHCTEMBI B ONPENEIEHHBIX CIIy4asix, mpuoodperas
TPaHCHAIIMOHAJIbHBIN, €CTECTBEHHBIN JJISI MEXAYHAPOAHOMN KU3HU (B LIMPOKOM
CMBICJIE CJIOBA) XapakTep. DTO CO3/1aeT TEM CaMbIM BO3MOXHOCTH MPUMEHEHHUS
MHOCTPAHHOTO MpaBa, a TAKXKE HOPM MEXKIAYHApPOJHBIX JIOTOBOPOB U OOBIYACB.
TepMuH «MEXIyHApPOIHOE» B CIOBOCOUYETAHUH ‘‘MEXKAYHAPOJAHOE MpaBoO’ CBU-
NETEIIbCTBYET O MEKTOCYJaPCTBEHHOM, MEKBIIACTHOM IIPABE.

B poccuiickoi TOKTpUHE MIMPOKUM MPU3HAHUEM ITOJIb3YETCS [{UBUIUCTH-
YyecKash KOHIEMIUS MEXTYHapOJHOTO YacTHOTO MpaBa Kak 00JacTW TpaBa U
npaBoBeneHus. CyTh KOHUEMINKN - PACCMOTPEHUE B KAUECTBE MPEIMETa MEK-
IQYHAPOJHOTO YaCTHOI'O MpaBa YaCTHOINPABOBBIX (TPaKJaHCKO-IPABOBBIX B IIHU-
POKOM CMBICJIE CJIOBa) OTHOLIEHUM, BO3HUKAIOIIUX B YCIOBUAX MEXKIYHAPO.-
HOM >KM3HU (MMEIOIMX B CBOEM COCTaBE MHOCTPAHHBIN AJIEMEHT), BKJII0Yasi co0-
CTBEHHO Tpa)KJIaHCKO-IPABOBbIE OTHOILIEHMS, a TAaKKE€ PErIaMEHTUPYEMBbIE C
MCIIOJIb30BaHUEM KATErOpUM TI'PAKIAaHCKOTO MpaBa CEMENHBIE U TPYAOBBIE OT-
HOIIEHUSI.

Bo3HuKHOBEHHE, U3MEHEHUE M NMPEKPAIECHUE TAaKMX OTHOLIECHUN OTJIH-
YaroTCsl OCOOEHHOCTSIMU, OOBSICHSIONIMMU CBOCOOpa3Ue UX MPABOBOTO PETYIIH-
POBaHUA U pa3pelieHUs] BOSHUKAOUIMX U3 HUX CIIOPOB.

Hanuuue B 4acTHONpPaBOBOM OTHOIIEHHWH, BO3HUKAIOIIEM B MEXKIyHa-
POJIHOM XKU3HU, HHOCTPAHHOTO AJIEMEHTa 00YCJIOBIIMBAET TOCTAHOBKY KOJUTU3H-
OHHOT'0 BOIIPOCA: MPaBY KAaKOW CTPaHbl MOJUUHSAETCA 3TO OTHOLIECHHUE - CTPAHBI
CyJla WIH CTpaHbl, K KOTOPOU NMPUHAJICKUT UHOCTPAHHBINA AJIEMEHT, JIN00, Ha-
KOHEl, paBy TpeThed cTpanbl. TepMmun “xomnmmsus’ (“‘CTOIKHOBEHHUE) 3aKO-
HOB, YNOTPEOJSIEMBbI TPU XapaKTEPUCTHUKE PErYJIUPOBAHUS YACTHOIPABOBBIX
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OTHOLLIEHUM, OCJOKHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM, YCJIOBEH: B JIEWCTBH-
TEJIbHOCTHU “‘CTOJIKHOBEHHUE™ MPENYINPEkKIACTCS U MPEOJIOJIEBACTCA C MOMOIIIBIO
MIPaBOBBIX CPEICTB, U3BECTHBIX MEKYHAPOJAHOMY YaCTHOMY IpaBy. B ortnuuue
OT HAJIOTOBBIX, TAMOKEHHBIX, BATIOTHBIX U WHBIX MYOJIMYHO-TIPABOBBIX OTHO-
HICHUH, peryJIMpOBaHNEe KOTOPBIX, KaK MPaBUIIO, UCKIIIOYAET O0palleHne K HHO-
CTpaHHOMY TIPaBy, CaMoO CYIIECTBOBAHHWE YaCTHOMPABOBBIX OTHOIIEHUM, OCIIOXK-
HEHHBIX HHOCTPAHHBIM 3JIEMEHTOM, HEBO3MOXKHO 0€3 MpU3HAHUS U IPUMEHECHUS
K HAM - B OINPEJICTICHHBIX CIy4asiX U ONMpPeeICHHBIX TPaHUIaX - HHOCTPAHHOTO
npasa.

BwmecTte ¢ TeM Hazio UMeTh B BUJY, UTO MTPAKTUKE U3BECTHBI CIIydau, KOTaa
MIpU HAJUYUW OCHOBAHUWH MPUMEHSUINCh U MHOCTPAaHHBIC MyOJUYHO- MPaBOBbHIC
HOPMBI (HampuMep, B clydasx, NPeyCMOTPEHHBIX PSIAOM MEXKIYHAPOIAHBIX J10-
rOBOPOB); K TOMY K€ JIaJIeKO HE BCErJa rPaHMIIbI, OTEISIONINE YACTHOIPABO-
BbI€ TIPaBUJia OT MyOJIMYHO-IPABOBBIX, 0003HAYEHBI JOCTATOYHO YETKO. B psije
3apyOekHbIX akTOB (cT. 13 3akoHa 0 MEXIyHapOJAHOM 4YacTHOM mpaBe llIBeli-
[apuH) 3aKPEIUICHO MPaBUIIO, COMIACHO KOTOPOMY B MPUMEHEHUU HOPMbI UHO-
CTPaHHOTO IpaBa HE MOXKET ObITh OTKa3aHO JIMIIb MOTOMY, YTO OHA OIpees-
€TCsl KaK MyOJIMYHO-TTpaBOBasl.

Pemenue KOJITM3HOHHOTO BONPOCA BEAET K ONPEICICHHIO MpaBa, MoaJIe-
KaIIero NPUMEHEHUIO K OTHOUIECHUIO, WJIU, KaK YacTO T'OBOPST, MPUMEHUMOTO
npaBa. [IpaBoBbie HOPMBI, OMpEACISIONINE, MPABO KaKOW CTpaHbl MOJJIEHKHUT
MPUMEHEHUIO K JAaHHOMY MPABOOTHOIICHUIO, HAa3bIBAIOT KOJUIM3UOHHBbIMU. Hc-
TOPUST MEXIYHAPOJHOTO YACTHOIO MPaBa HAUMHAIACH C POKACHUS KOJIU3HOH-
HBIX HOPM, a B HEKOTOPBIX CTpaHaX MEXJAYHapOJHOE YACTHOE MPaBO U CErOAHs
paccMaTpUBaeTCsl KaK KOJUTM3UOHHOE.

Hopma Konn3noHHOro npaBa HE ONPEAEIISieT, KaK JOJIKHO ObITh PEIIEHO
JAHHOE CIIOPHOE MPAaBOOTHOUIEHUE, a YKA3bIBAET, 3aKOH, KAKOW CTPaHbI JOJIKEH
OBITh MPUMEHEH, WU CYAy KaKOH CTpaHbl MOJCYJCH JNaHHBIA criop. B imobom
CJIy4yae HOPMbl MEXXIYHAapOJHOTO YAaCTHOTO MpaBa HAMPABICHBI HA YCTPAHEHUE
BO3ZHUKIIIEH KOJUIM3UH, U B 9TOM U €CThb OCHOBHAsi OCOOEHHOCTH ITOW OTpaciu
npasa.

W3 npuBeaeHHBIX TPUMEPOB MOKHO IMOHATh, YTO MEXKIYHAapPOJHOE 4YaCT-
HOE TPaBO MpEJCTaBIseT coOOM crenuduieckyro OTpacib IpaBa CO CBOUM
MPEAMETOM U METOJIOM PETyIUPOBAHUS.

[Ipeamer mpaBOBOTO PEryaUpPOBaHUS - ITO KAYECTBEHHO OJIHOPOIHBIM
BUJI OOIIIECTBEHHBIX OTHOIICHHUM, HA KOTOPHIH BO3JEUCTBYIOT HOPMBI OIpe/e-
JIEHHOHM OoTpaciu mnpaBa. B nuTepaType BBIIEISAIOTCS J1Ba OCHOBHBIX IPU3HAKA,
XapaKkTepu3yrolire OOIEeCTBEHHbIE OTHOIIECHUS, COCTABIISIONINE MPEIMET MEX-
OYHapOJIHOTO YacTHOro mnpasa. OTMeyaeTcsi, UTO 3TH OOIECTBEHHbIE OTHOIIIE-
HUS JIOJDKHBI OBITh, BO-TIEPBBIX, MEXKIYHAPOIHBIMHU, BO-BTOPHIX, HOCUTh YaCT-
HBIU Xapakrep.

OO0111eCTBEHHbIE OTHOILIEHUSI, COCTABIISIONINE MPEAMET MEXKITYHAPOIHOTO
YaCTHOTO TpaBa, BBIXOSAT 3a MPEJebl OJIHOI0 TOCyAapCcTBa U MPU ITOM HOCST
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IpaXXIaHCKO-TIPABOBOM XapaKTep, T.€. COBMAAIOT C TPAXAAHCKUMH OTHOIIIE-
HUSIMU, KaK 10 CYObEKTUBHOMY COCTaBY yYaCTHUKOB, TaK U MO CBOMM Xapak-
TEPUCTHKAM, & UMEHHO, HOCAT MMYIIECTBEHHBIN XapakTep WJIM JTUYHBINA, CBS-
3aHHBIN C UMYIIIECTBEHHBIM.

MexayHapoJHBIMH 3TH OTHOIIEHHUS CTAHOBSATCS TOTJA, KOTIa-iubo ero
CyOBeKTHI ((hU3ndecKre U IPUINIECKUE JIUIA) TPUHAICKAT Pa3HbBIM Tocyap-
CTBaM, JIMOO KMMYIIECTBO, MO IMOBOAY KOTOPOTO BO3HHUKIIO MPABOOTHOIIEHUE,
HaxoJIUTCS 3a pyOexkom, OO Korja opuandeckue (axkThl, MOPOJAUBIINE ATH
MPaBOOTHOIIICHUS, UMEJI MECTO Ha TEPPUTOPUHN HHOCTPAHHOTO TOCYIapCTBA.

JpyruMu cioBaMu, BO3HUKIIIHME YaCTHBIE TPaKJaHCKO-IIPABOBBIE OTHO-
IIEHUS 0KA3aJUCh OCJI0KHEHHBIMU HHOCTPAHHBIM AJIEMEHTOM.

Oco60 OTMETUM, YTO JHIIL OJHOBPEMEHHOE HAJIMYME KaK TPaKJaHCKO-
MPaBOBBIX OTHOIIEHUHN, TAK U MHOCTPAHHOTO AJIEMEHTA J]Ja€T BO3MOXKHOCTh OXa-
paKkTepu30BaTh TOT KPYT OOIIECTBEHHBIX OTHOIICHHM, KOTOPHIA MpEACTaBIsET
co00# mpeIMeT MEKIyHapOIHOIO YaCTHOTO MpaBa.

['paxx1aHCKO-PaBOBBIE, KAK UMYIIIECTBEHHbIC, TAK U JIMYHbIC HEUMYIIIE-
CTBEHHbIC OTHOIICHUS CTAHOBSTCSA MPEAMETOM MEXKIyHApOJHOIO0 YaCTHOTO
MpaBa, €Clii B UX COCTaBE MOSABISETCS MHOCTPAHHBIA JIEMEHT, T.€. JU0O0 OJIMH
13 CyOBEKTOB 3TUX OTHOIIEHUN OKa3ajcs MHOCTPAHIIEM, JTUOO UMYIIECTBO Ha-
XOJUTCS 3a pyOexom, Ju00, Koraa IpUaAndYecKuid (akT, MOPOAUBIINM, U3Me-
HUBIIHUKA WM NPEKPATUBIINN 3TU OTHOUIECHUS, UMEJ MECTO Ha TEPPUTOPUU UHO-
CTPaHHOTO TOCYJapCTBa.

Hcxonst U3 BBINIEU3I0KEHHOTO, MOKHO CENaTh BBIBOJ O TOM, YTO IpeJ-
MET MEXIYHapOAHOTO YAaCTHOTO MpaBa COCTABJISIIOT IPa)KAAHCKUE OTHOIICHUS,
OCJIO’KHEHHBIE HHOCTPAHHBIM 3JIEMEHTOM.

Hanuuyue MHOCTpaHHOTO 3JE€MEHTA B I'Pa)JaHCKO-IPABOBBIX OTHOILIECHHU-
AX, a TaK K€ Pa3IMYHOE PEryJIMPOBAHUE 3TUX OTHOIIEHUH B 3aKOHOAATEIHCTBE
Pa3HBIX TOCYAAPCTB MOPOXKIAIOT KOJUIM3MOHHYIO Mpobiemy. OOmMM MeToA0M
MEXIYHApPOTHOTO YaCTHOTO TpaBa ABJIAETCS YCTpaHEHHE BO3HUKIIEH KOJIU3UU
paBa, KOTOPOE MPOU3BOJUTCS HECKOIBKUMH CBOCOOPA3HBIMH CTIOCOOaMU.

§ 2. O0mme mostoKeHUs O MpaBe, MOAJIEKANEM IPUMEHEHUIO K UMY-
IeCTBEHHBIM M JIUYHBIM HEMMYIIECTBEHHBIM MIPABOOTHOMIEHUAM

O0mme mostoxkeHns: 0 MpaBe, MOAJIeKaIEM NMPUMEHEHUI0 K BeIHbIM
npaBam. CojaepkaHue mpaBa COOCTBEHHOCTH U WHBIX BEIIHBIX MPaB HAa HEJIBU-
KUMOE U JBIKUMOE UMYIIECTBO, MX OCYIIECTBICHUE U 3alllUTa ONPEaSSTIOTCS
10 TIpaBy CTPaHBbI, TJI€ ITO UMYIIECTBO HaxoaAuTCs. [IpuHaIIeKHOCTh UMYIIECT-
Ba K HEJABWKHUMBIM WJIM JIBUKUMBIM BeIllaM OMPENENAeTCs MO MpaBy CTPAHBI,
/i€ 9TO UMYIIECTBO HAXOAUTCHI.

IIpaBo, moaJiexkaiee NPUMEHEHNI0 K BOSHUKHOBEHUIO M MpeKpalle-
HHMIO BelIHbIX NpaB. Bo3HUKHOBEHME U MpEKpalleHrue mpaBa COOCTBEHHOCTH U
MHBIX BEIIHBIX MPaB Ha UMYIIECTBO OMPEACIISIOTCS MO MpaBy CTpaHbl, TJI€ 3TO
MMYIIECTBO HaXOAWIOCh B MOMEHT, KOTJIa UMEJIO MECTO JICHCTBUE UK UHOE 00-
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CTOATENHCTBO, MOCTY>KUBIIINE OCHOBAaHUEM JJisi BOZHUKHOBEHHS JIMOO MpeKpa-
IICHUS MpaBa COOCTBEHHOCTH M MHBIX BEUIHBIX MPaB, €CIM MHOE HE MPEyCMOT-
pEeHO 3aKOHOM. BO3HHMKHOBEHUE U MpeKpalieHne rnpaBa COOCTBEHHOCTH M MHBIX
BEILIHBIX IPaB IO CHEJIKE, 3aKIIF0YaEMON B OTHOILIEHUHM HAaXOASUIErocs B MYTH
IBWKMMOIO MMYIIECTBA, OMPEAEISIOTCS MO MpPaBy CTPaHbl, U3 KOTOPOU 3TO
MMYIIECTBO OTIIPABIIEHO, €CJIM MHOE HE MPETYCMOTPEHO 3aKOHOM. BO3HUKHOBE-
HUE MpaBa COOCTBEHHOCTH M MHBIX BEIIIHBIX IIPaB Ha UMYIIECTBO B CHITY TIPHOO-
peTaTebCKOM JaBHOCTH OMPEAENSAETCsS MO MpaBy CTPaHbl, IJI€ UMYILIECTBO Ha-
XOJIUJIOCH B MOMEHT OKOHYAHUS CPOKa MPUOOPETATENIHCKON JABHOCTH.

IIpaBo, momiekaiiee NMPUMEHEHMI0 K BEIIHBIM NpaBaM Ha Ccyda H
KocMUYecKkue 00beKThl. K mpaBy cOOCTBEHHOCTH U MHBIM BEIIIHBIM ITpaBaM Ha
BO3JIYIITHBIE U1 MOPCKHE CyJa, CyJa BHYTPEHHETO IUIaBaHUsI, KOCMUYECKUE 00b-
€KTbI, MOJJICKAIINE TOCYTAPCTBEHHON PETrUCTPALIMU, UX OCYLIECTBICHUIO U 3a-
IIUTE MPUMEHSIETCS MPaBO CTPaAHBI, TJI€ 3TU CyJa U 0OBEKThI 3apEerucTpUpOBa-
HBI.

IIpaBo, moajiexxainee NPUMEHEHUI0O K HCKOBOHW JaBHOCTH. lckoBas
JTaBHOCTb OIPEAENSAETCS MO NpaBy CTPaHbI, MOJJIEKAIIEMY TPUMEHEHHUIO K CO-
OTBETCTBYIOIIEMY OTHOUIEHHIO.

IIpaBo, moasie:kamee NpuMeHeHNI0 K popme caeaxku. Dopma caeku
NMOAYHMHSETCH NMPaBy MecTa ee coBepiueHus. OTHAKO CIENKa, COBEPIICHHAS 3a
IpaHUIled, HE MOXKET OBITh MPU3HAHA HEJACHCTBUTEIILHOM BCIEICTBUE HECOOIIO-
neHus (GopMbl, eciau coOM0JeHbl TpeOoBaHMs poccuiickoro mpasa. I[lpaBuia,
MpeAyCMOTPEHHbIE ab3alleM MEpPBBIM HACTOSIIIEr0 MYHKTA, MPUMEHSIOTCS U K
dbopme noBepeHHOCTH. DOpMa BHEITHEAKOHOMUYECKOMW CISIKH, XOTS ObI OTHOM
U3 CTOPOH KOTOPOM SABJISAETCS POCCHMCKOE HOPUANYECKOE JIUIO, MOTUYUHACTCS
HE3aBUCHMO OT MECTa COBEPILICHUS 3TON CAEJIKU POCCUIUCKOMY MpaBy. JTO mpa-
BUJIO MPUMEHSETCS M B CITy4asix, KOT/la XOTs ObI OJTHOM M3 CTOPOH TaKOW CIEIKU
BBICTYIIA€T OCYIIECTBIISIIONIEE MPEANPUHUMATENBCKYIO JEATEIbHOCTh (U3UUe-
CKO€ JIMIIO, JIMYHBIM 3aKOHOM KOTOPOTO0 B COOTBETCTBUM cO cTarhed 1195 I'K
P® gBmsercs poccuiickoe npaBo. @opma CIEIKH B OTHOLIEHUH HEABUKUMOTO
MMYIIECTBA MOAUYUHAETCA MPaBy CTPaHbl, [A€ HAXOAUTCA 3TO MMYIIECTBO, a B
OTHOLLEHUU HEJBM>KMMOTO MMYILIECTBA, KOTOPOE BHECEHO B IOCYJIapCTBEHHBIN
peectp B Poccuiickon denepanuu, poCCUUCKOMY IIPaBy.

Bri0op nmpaBa cropoHamu aorosopa. CTOpOHBI JOTOBOpa MOTYT IpH
3aKJIFOYEHHUH JIOTOBOpa WJIM B MOCJIEAYIOLIEM BbHIOPATH MO COIMVIAIICHUIO MEXIY
co0oli mpaBo, KOTOPOE MOJUICKUT MPUMEHEHHUIO K UX MpaBaM W OO0SA3aHHOCTSAM
0 PTOMY JOTOBOPY. BbIOpaHHOE CTOpOHAMM MPABO MPUMEHSIETCS K BOSHUKHO-
BEHHIO U TMPEKPAIICHUIO TTpaBa COOCTBEHHOCTH W MHBIX BEIHBIX MPaB Ha JBHU-
KIMOE UMYIIEeCTBO Oe3 yuep0a Ay npaB TpeTbux Jull. CorjaiieHue CTOpOH O
BBIOOpE TOJICKAIIETO MPUMEHEHHUIO TpaBa JOJDKHO OBITh MPSMO BBIPAXKEHO
WM JIOJDKHO ONPEEIeHHO BBITEKATh U3 YCIOBHM I0roBopa MO0 COBOKYITHOCTH
oOcTosTeNbCTB Jeaa. BbriOOp cTOpoHaMHU MOJJIEXAIEro MPUMEHEHHUIO IpaBa,
C/I€JIaHHBIN TOCIIe 3aKI0YEHUSI JJOrOBOPa, UMEET OOPATHYIO CHIIYy U CUUTAETCS
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JIeUCTBUTENBHBIM, 0€3 yiep0a Juisl MpaB TPEThHUX JIMI], C MOMEHTA 3aKITIOYCHUS
noroBopa. CTOpOHBI IOTOBOpPa MOTYT BBIOpATh MOJIeKaIee TPUMEHEHUIO Mpa-
BO Kak JiJIsl IOrOBOpa B LIEJIOM, TaK U JJIsl OTIIEIbHBIX €ro yacteil. Eciin u3 coBo-
KYITHOCTH OOCTOATENbCTB Jeja, CYIIeCTBOBABIIMX HAa MOMEHT BhIOOpa MoOjJie-
KalIero NPUMEHEHUIO TIpaBa, CIEIYET, YTO JOTOBOP PEATBHO CBS3aH TOJBKO C
OJIHOW CTpaHOM, TO BBIOOP CTOpOHAMHM MpaBa APYroil CTpaHbl HE MOXKET 3aTpa-
TUBaTh JIEMCTBUE HMMIIEPATUBHBIX HOPM CTpPaHbI, C KOTOPOM JOTOBOP peajbHO
CBSI3aH.

IIpaBo, moJie:xkaiiee NPUMEHEHUIO K IOTOBOPY NPHU OTCYTCTBHHU CO-
rJjanieHusi CTOPOH 0 BbIOOpe mpaBa. [Ipu oTCyTCTBUM COTJAllIEeHUs] CTOPOH O
MOJJIeKAIeM MIPUMEHEHHUIO TIpaBe K JIOTOBOPY MPHUMEHSETCS MPaBO CTPaHBI, C
KOTOPOM J0roBOp HamboJsiee TecHO cBsa3aH. [I[paBoM cTpaHbl, ¢ KOTOPOU JIOTrOBOP
Hau0oJiee TECHO CBSI3aH, CUMTAETCS, €CIIM MHOE HE BBITEKAET U3 3aKOHA, YCJIO-
BUI WJIM CYIIIECTBa JIOroBopa JIMOO COBOKYIMHOCTH OOCTOSTENBCTB JIeia, MPaBO
CTpaHbl, TJI€ HAXOJIUTCS MECTO KUTEIHCTBA WU OCHOBHOE MECTO JESITEIHLHOCTH
CTOPOHBI, KOTOpasi OCYIIECTBISIET UCIIOJIHEHUE, UMEIOIIEE PEelIalollee 3HAUCHHE
JUTSL COJIep>KaHusl JOrOBOpa.

CtopoHOii, KOTOpasi OCYIIECTBISIET UCIOJIHEHUE, UMEIOIIEEe pelaroliee
3HAUYEHHE ISl COACPIKAHUS JOTOBOpA, MPU3HACTCS, €CIM MHOE HE BBITEKACT W3
3aKOHA, YCJIOBUHM WJIM CYIIECTBA JOrOBOpPA JUOO COBOKYMHOCTH OOCTOSITENHCTB
7iena, CTOpOHA, SBJISIFOIIASACS, B YACTHOCTH:

1) mponaBIOM - B JOTOBOPE KYILUIU-MIPOIAXKHU;

2) mapuTeseM - B JOTOBOPE AapeHUs;

3) apeHoaTENEM - B JOTOBOPE apEHIbL;

4) ccynoziatesnem - B IOroBope 0€3BO3ME3THOTO MOJIb30BAHUS,

5) NOAPSIAYUKOM - B IOTOBOPE MOJPAIA;

6) epeBO34YMKOM - B JOTOBOPE NEPEBO3KY;

7) SKCIIEAUTOPOM - B JOTOBOPE TPAHCIIOPTHOM IKCIICAUIINH;

8) 3aiimomaBIieM (KpeIUTOpPOM) - B JOTOBOpE 3aiiMa (KpeAUTHOM JIOTOBO-
pe);

9) ¢bvHAaHCOBBIM areHToOM - B JOTOoBOope (DMHAHCHPOBAHHUSA MOJ YCTYIKY
JICHEKHOTO TPEOOBAHUS,

10) 6ankoM - B J0roBOpe OAHKOBCKOTO BKJaja (JEMO3UTa) M JIOTOBOPE
0aHKOBCKOTO CUETa;

11) Xxpanurenem - B 1OTOBOPE XPaHCHHUS;

12) cTpaxOBIIMKOM - B JOTOBOPE CTPaXOBaHUS,

13) moBepeHHBIM - B JOTOBOPE MOPYUCHHUS;

14) KOMHCCHOHEPOM - B JIOTOBOPE KOMHUCCHUH;

15) areHTOM - B ar€HTCKOM JIOTOBOPE;

16) mpaBooOagareneM - B JOroBOpe KOMMEPUYECKON KOHIIECCHUU;

17) 3anmoroyiarenieM - B IOTOBOPE O 3aJIOTE;

18) mopyuuTesneM - B JOrOBOPE MOPYUUTEIbCTBA,;

19) nunieH3uapoM - B JTUIIEH3UOHHOM JIOTOBOPE.
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[IpaBoM cTpaHBl, C KOTOPOM JOTOBOP HauOOJEe TECHO CBSA3aH, CUUTACTCH,
€CJIM MHOE HE BBITEKACT M3 3aKOHA, YCIOBUM WJIM CYIIECTBA JIOrOBOpA JUOO CO-
BOKYITHOCTH OOCTOSITETILCTB JIeJIa, B YaCTHOCTH:

1) B OTHOIIIEHNHU JAOTOBOPA CTPOUTEIBLHOIO MOAPSIA U JIOTOBOPA TOAPsIa
Ha BBIMOJIHEHUE TPOCKTHBIX W U3BICKATEIBCKUX paboT - MPaBO CTpaHbI, IIe B
OCHOBHOM CO3JIaIOTCSl MPETYCMOTPEHHBIE COOTBETCTBYIOIIUM JOTOBOPOM pe-
3YJIbTaTHI;

2) B OTHOIIIEHHUH JIOTOBOPA MPOCTOT'0 TOBAPHUIIIECTBA - MPABO CTPaHbI, TJIC
B OCHOBHOM OCYIIECTBIISICTCS ICSATEILHOCTh TAKOTO TOBAPUIIIECTBA;

3) B OTHOIIEHUU JIOTOBOPA, 3aKJIIOUEHHOTO Ha ayKIIMOHE, IO KOHKYPCY
WU Ha OUpXKe, - TPaBO CTPAHbI, TJI€ MPOBOIUTCS ayKIIMOH, KOHKYpPC UJIU HaXO-
JUTCSL Oupaxa.

K nmoroBopy, coaep:kaiiemMy 3JI€MEHTHI Pa3JIMYHbIX JIOTOBOPOB, IPUMEHS-
€TCsl, €CJIM UHOE HE BBITEKAET U3 3aKOHA, YCIOBUM WJIU CYIECTBA JIOrOBOpA JIH-
00 COBOKYIHOCTU OOCTOSATENBCTB JieNia, IPaBO CTPaHbI, C KOTOPOU ITOT JOTO-
BOD, pacCMaTpUBaEMbIii B 11€JIOM, HaOOJIee TECHO CBSI3aH.

Ecnau B nmoroBope MCHONIb30BaHbI MPUHSTHIE B MEXKIYHAPOJIHOM 000POTE
TOPrOBbI€ TEPMUHBI, IPU OTCYTCTBHHM B JIOTOBOPE HUHBIX yKa3aHUW CUUTAETCA,
YTO CTOPOHAMH COTJIACOBAHO MPUMEHEHHE K MX OTHOIICHUSIM 00BIYaeB JIEIOBO-
ro o0opoTa, 0003Ha4aeMbIX COOTBETCTBYIOIIIUMH TOPTOBBIMH TEPMUHAMMU.

IIpaBo, moaJiexaree NMpUMEHEHHUIO K JOTOBOPY C y4acTHEM MOTPEOUTEI.
BriOop mpaBa, mopasiexariero NpuMEHEHHIO K JIOTOBOPY, CTOPOHOM KOTOPOTO
aBseTCs (U3UYECKOE JIMI0, HCMOJIB3YIoIIee, MPUOOpETaroIee HiIu 3aKasbl-
BaroIIiee MO0 MMEIee HAMEPECHHE UCITOJIb30BaTh, MIPUOOPECTH MJIU 3aKa3aTh
JIBIKUMBIE Bellld (paOoThl, YCIyru) Uil JIMYHBIX, CEMEWHBIX, JOMAIIHUX U
WHBIX HYXJ, HE CBSI3aHHBIX C OCYIICCTBJICHHUEM MpPEANPUHUMATEIbCKON Jes-
TEIBLHOCTH, HE MOXET TOBJICYh 32 COOOM JHUIIEHHE TaKoro (hPU3WYECKOro JIUIa
(moTpebuTenst) 3auThI €ro MPaB, MPEAOCTABIIEMON HMIIEPATUBHBIMA HOPMaMH
IpaBa CTPaHbl MECTA KUTEIbCTBA MOTPEOUTEIIS, €CITH UMEJIO MECTO XOTsI OBl O/I-
HO M3 CIISTYIONTUX 00CTOSATEIIbCTB:

1) 3akIr0YeHHUIO JOTOBOpPaA MPEIIIECTBOBANIa B 3TOH cTpaHe odepTa, aape-
COBaHHAas TMOTPEOMTEIN 0, WM peKiiaMa U MOTPeOUTENIb COBEPIIMII B 3TOU Ke
CTpaHe JACHCTBUSI, HCOOXOAUMBIC JIJIS 3aKJIFOUCHUS JOTOBOPA;

2) KOHTpPAreHT MOTPEOUTENSI WM MPECTABUTEIh KOHTPAreHTa MOy
3aKa3 moTpeOuTeNsl B 3TON CTpaHe;

3) 3aka3 Ha MpUOOpETEeHHE IBIKUMBIX BEILEH, BBHINOJIHEHHUE PadOT WU
OKa3aHUe YCIYT ClieJlaH MOTpeOuTeeM B APYro CTpaHe, MOCEIIeHue KOTOpOoi
OBLJIO MHUIIMUPOBAHO KOHTPATE€HTOM MOTPEOUTENS B LIETSAX MOOYKICHHS MMOTpe-
OuTeINs K 3aKIIFOUYCHUIO JJOTOBOPA.

[Ipu oTCyTCTBHM COTJIAIIEHUS] CTOPOH O MOJJIeKaIeM MPUMEHEHUIO TIpa-
BE€ U NPU HAJTUYUU OOCTOSITEIHCTB, YKa3aHHBIX BBIINIE, K JOTOBOPY C y4acTUEM
noTpeOUuTesNs MPUMEHSIETCS MPaBO CTPAHBI MECTA KUTEIHCTBA MOTPEOUTES.

OTMeueHHbIEe MTPaBUIa HE MPUMEHSIOTCS
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1) x JorOBOpPY MEPEBO3KH;

2) K IOTOBOPY O BBITIOJIHEHUH PaOOT WJIM 00 OKa3aHWM yCIIYT, eclii pado-
Ta JOJDKHA OBITh BBHIMOJHEHA WM YCIYTH JOJKHBI OBITh OKa3aHbl HCKIFOYH-
TEJIHHO B MHOW CTPaHE, YeM CTPaHA MECTAa KUTEIbCTBA MOTPEOUTES.

[IpenycMOTpeHHbIE U3BITUSL HE PACIIPOCTPAHAIOTCS HA JIOTOBOPHI 00 OKa-
3aHMM 3a OONIYIO LIEHY YCIYT IO MEepeBO3KE U pPa3MEIICHHI0 (HE3aBUCHUMO OT
BKJIFOUEHUS B OONIYIO IIEHY CTOMMOCTH JIPYTUX YCIYT), B YACTHOCTU HA JOTOBO-
pBI B chepe TYPUCTHIECKOTO O0CTYKMBAHUSI.

IIpaBo, momJie:xaimiee NMPUMEHEHHUIO) K JOrOBOPY B OTHOUIEHUHU He-
ABUKUMOIr0 uMyiecTBa. [Ipu oTcyTcTBUM cornamieHusi CTOPOH O Mpase, Moj-
JIeXkKallleM MPUMEHEHUIO K JIOrOBOPY B OTHOILIECHUH HEABMKMMOI'O MMYIIECTBA,
MPUMEHSETCS PaBO CTPaHbl, C KOTOPOI JOTOBOp Hambosee TecHo cBs3aH. [Ipa-
BOM CTpaHbl, C KOTOPOM TaKoi JOroBOp Haubosee TECHO CBSA3aH, CUUTAETCS, €C-
JIM UHO€ HE BBITEKAET U3 3aKOHA, YCIOBUN WM CYIIECTBA JOTOBOpa JIMOO COBO-
KYIMHOCTH OOCTOSITEILCTB Jieja, MPaBO CTPAHbI, TJI€ HAXOAUTCS HEABUKUMOE
HMMYILIECTBO.

K ngoroBopam B OTHOIIIEHWM HAXOIAIIMXCS Ha TeppuTopuu Poccuilckoi
@depepaluu  3eMEIbHBIX YYaCTKOB, YYacTKOB HeENp, 00O0COOJEHHBIX BOJHBIX
00BEKTOB U MHOTO HEJIBIXKMMOTO UMYIIECTBA MPUMEHSETCSI POCCUICKOE TTPaBo.

IIpaBo, moasiexkamiee NPUMEHEHUI0 K J0TOBOPY O CO3AAHUM HOPHIHU-
YeCKOI'o JIMLA C HHOCTPAHHBIM yyacTueM. K 10roBopy 0 co3gaHuu opuauye-
CKOT0 JIMI[a C ”HOCTPAHHBIM YYaCTHEM IPUMEHSETCS IPABO CTPaHbI, B KOTOPOU
COTJIACHO JAOTOBOPY MOJIEKHUT YUPEKICHUIO FOPUANIECKOE JIULIO.

Cdepa npeiicTBusi mpaBa, NojaJie:Kamero NpUMEHEHUIO K J10TOBOPY.
IIpaBom, nosexammuM NPUMEHEHUIO K IOTOBOPY B COOTBETCTBUM C IPABUIIAMU
I'K P®, onpenenstorcs, B 4aCTHOCTH:

1) TonkoBaHKE 1OTOBOPA;

2) nmpaBa ¥ 00SI3aHHOCTH CTOPOH JIOTOBOPA;

3) UCTIOJIHEHUE TI0TOBOPA;

4) nocneacTBUSL HEUCTIOJHEHUS WU HEHAIJIEKAIETr0 HUCIIOIHEHUS JI0Tr0-
BOpA;

5) mpekpauieHue 10roBopa;

6) mocneCTBUS HEIEUCTBUTENHOCTH JI0TOBOPA.

IIpaBo, moaJiekaiiee NMPUMEHEHUI0 K YCTynke TpeOoBanus. [Ipaso,
MoJyIekaliee MTPUMEHEHUIO K COMIAIIEHUIO MEXY MEepBOHAYAIbHBIM U HOBBIM
Kpeauropamu 00 ycTyrke TpeboBaHus, onpenensercs B coorercTtBun 'K PO.
JlomycTUMOCTh YCTYNKU TPeOOBaHMSI, OTHOIICHUS MEXK]Ty HOBBIM KPEIUTOPOM U
JOJDKHUKOM, YCIIOBHSI, TIPU KOTOPBIX 3TO TPEOOBAHUE MOXKET OBITh MPEIBSIBICHO
K JOJDKHUKY HOBBIM KPEAUTOPOM, a TAKKE BOIIPOC O HAJICKAIIEM UCIIOJIHEHUU
00s13aTeNnbCTBa JOKHUKOM OMpPEACISIETCS MO MpaBy, MOAJIEkKaIEMy NMPUMEHe-
HUIO K TPEOOBAHUIO, SIBISIONIEMYCS TPEAMETOM YCTYTKHU.

IIpaBo, moasie:kaiiee NPUMEHEHUIO K 00513aTeJIbCTBAM, BO3HHMKAIO-
IIMM M3 OJJTHOCTOPOHHMX cAeoK. K 00s13aTenbcTBaM, BOZHUKAIOIIUM U3 OJTHO-
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CTOPOHHHUX CJIEJIOK, €CJIM MHOE HE BBITEKAET U3 3aKOHA, YCIOBUI WU CYIIECTBA
CHIEJIKH JTMOO COBOKYIMHOCTH OOCTOSITENIbCTB Jieia, MPUMEHSIETCS TIPaBO CTPAHBI,
/1€ HaXOJUTCSI MECTO JKUTEJIbCTBA WJIM OCHOBHOE MECTO JIESITEIIBHOCTH CTOPO-
HBbI, TPUHUMAIOIIEH Ha cebs 00s3aTenbCTBa MO0 OJAHOCTOpPOHHEH ciaenke. Cpok
JNEUCTBHS JOBEPEHHOCTH U OCHOBAHMS €€ NMPEKPAILECHUS ONPEAEIISIIOTCS 10 Mpa-
BY CTpaHbl, IJi¢ OblIa BhIJIaHA JIOBEPEHHOCTb.

IIpaBo, moasiexkaniee NPUMEHEHUI0 K OTHOLIEHHWSIM MO yIulaTe MpPo-
neHToB. OCHOBaHUS B3UMAaHUs, MOPSAJOK UCUUCICHUS U pa3Mep MPOILEHTOB IO
JICHEKHBIM 00s13aTeJIbCTBAM OIPEJEISIOTCS M0 MpaBy CTpaHbI, MOJJIEKAIIEMY
MIPUMEHEHHIO K COOTBETCTBYIOIIEMY 0053aTEIHCTRY.

IIpaBo, moasexamee NpUMEHEHHI K 00513aTeJbCTBAM, BO3HUKAIO-
MM BCJIeACTBHE NMPUYUHeHUs Bpeaa. K o0s3arenbcTBaM, BO3HHUKAIOIIUM
BCJIC/ICTBHE MIPUYUHEHUSI BpeJla, MPUMEHSETCS MPABO CTPAHbI, TJI€ UMEJI0 MECTO
JeHCTBUE MM MHOE OOCTOSITENILCTBO, MOCTY>KUBILIKE OCHOBAHUEM JUIsl TpeOOBa-
HUS O BO3MEIICHUU Bpena. B ciyuae, korjia B pe3yabTate Takoro ACHCTBUS WU
MHOTO OOCTOSITENLCTBA BpEJl HACTYMII B JIPYrOM CTpaHe, MOXKET OBbITh IIpUMe-
HEHO TPaBO 3TOW CTPaHbI, €CJIM MPUUYUHUTENb BPeAa MPEABUACI WU JOJKEH
OBLI MpeBUIETh HACTYIUICHUE Bpesia B 3Toil cTpaHe. K o0si3arenbcTBam, BO3HU-
KAIOUIUM BCJIEJICTBUE IPUUYMHEHHUS Bpea 3a TPAHUILICH, €CJI CTOPOHBI SIBIISIFOTCS
rpakJaHaMU WM IOPUIAYECKUMU JUIAMHA OJIHOM U TOM K€ CTpaHbl, IPUMEHS-
€TCsl MPaBO 3TOM cTpaHbl. B ciiyuae eciii CTOPOHBI TAKOr0 00s3aTENbCTBA HE SIB-
JSIOTCS TpaXKJaHaMH OJTHOM M TOM K€ CTpaHbl, HO UMEIOT MECTO JKUTEJIHCTBA B
OJIHOM M TOM k€ CTpaHe, IPUMEHSETCS MTPABO 3TOW CTPAHBI.

[Tocne coBepiieHus AEMUCTBUS WM HACTYIUICHUS WHOTO OOCTOSTEIHCTBA,
MOBJIEKIIUX MPUYMHEHHE BpPEAa, CTOPOHBI MOTYT JOTOBOPUTHCS O MPUMEHEHUU
K 0053aTeIbCTBY, BO3HUKIIEMY BCIEACTBUE NMPUUYMHEHUS Bpeja, MpaBa CTPAHbI
cyna.

Cdepa peiicTBus npasa, nojasesKkamnero NpUMMeHEHUI0 K 00513aTeJIbCT-
BaM, BOBHMKAKIINM BCJeACTBHEe NPpUYMHeHUs Bpeaa. Ha ocHoBaHuu mnpasa,
MOJJICKAIIET0 TPUMEHEHHIO K 0053aTelIbCTBaM, BO3HUKAIOUIUM BCIIEICTBUE
MPUYUHEHUS BPEAA, ONPEAEIAIOTCS, B YACTHOCTH:

® Cr10cOGHOCTB JMIIA HECTU OTBETCTBEHHOCTD 33 IIPUYMHEHHBIH Bpe;

® BO3I0KEHHE OTBETCTBEHHOCTH 3a BPEJl Ha JIMIIO, HE SABIISIOIIEECS IIPHU-
YUHUTEIEM Bpe/a;

™ OCHOBAHHS OTBETCTBEHHOCTH;

" O0CHOBaHMS OrpaHMYEHUs OTBETCTBEHHOCTH U OCBOOOKIEHHS OT HEE;

® c10co0BI BO3MEIIEHHUS BPE/IA;

® 06BeM U pa3Mep BO3MEIICHUS BPe/a.

IIpaBo, noaJie:kaiee NPUMEHEHNIO K OTBETCTBEHHOCTH 32 Bpel, NPH-
YMHEHHBbIH BCJIEJICTBHE HEJOCTATKOB TOBapa, padorbl uiam yciayru. K tpe-
OOBaHUIO O BO3MEUIEHUU BpeJa, IPUUYNHEHHOTO BCIIEICTBUE HEAOCTATKOB TOBA-
pa, paboThI WIH YCIYTH, IO BEIOOPY MOTEPIEBIIETO TPUMEHSIETCS:
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1) npaBo cTpaHbl, TI€ UMEET MECTO YKUTEIbCTBA WJIM OCHOBHOE MECTO
JESTENHHOCTH TPOJIaBel] WJIM U3TOTOBUTEh TOBapa JTUOO MHOW MPUYMHHUTENb
Bpea;

2) mpaBo CTpaHbl, II¢ UMEET MECTO >KUTEIbCTBA WJIM OCHOBHOE MECTO
JEeATENIbHOCTHU MOTEPIIEBIINM;

3) mpaBo cTpaHbl, rie Oblla BBIIOJIHEHA paboTa, OKa3aHa yCiyra, Wiu
[IPaBO CTpaHbl, r7ie ObUT MPUOOPETEH TOBAP.

Br16op moTeprieBmnM mpasa, NpeyCMOTPEHHOTO MYHKTOM 2 WIH 3 MO-
’KeT ObITh IPU3HAH TOJBKO B Cllydae, €CJIu MPUUYUHUTENb Bpeaa He TOKaKET, YTO
TOBap MOCTYMHHII B COOTBETCTBYIOIIYIO CTpaHy 0€3 ero corjacusi.

Ecnan nmoTtepneBmuniA HE BOCIOIB30BAJICS MPEAOCTABIECHHBIM €MY MPABOM
BbIOOpa, MPaBo, MOAJIEXkKAallee NPUMEHEHHUIO, OMPEEIsIeTCs B COOTBETCTBUU C
'K P®. [IpaBuna coOTBETCTBEHHO NPUMEHSIOTCS K TPEOOBAHMUSIM O BO3MeEIIle-
HUW BpENa, NMPUYMHEHHOTO BCIEACTBUE HENOCTOBEPHOM WJIM HEAOCTATOYHOMU
uH(opManuu o ToBape, paboTe Wwin 00 yciyre.

IIpaBo, nmoasieskamiee NMPUMEHEHHMI0O K 00513aTeJbCTBAM, BO3ZHHMKAIO-
MM BCJeJACTBHE HeJ00pocoBecTHOMH KOHKypeHuuu. K o0s3arenscTBaM, BO3-
HUKAIOIIMM BCIIEACTBUE HETOOPOCOBECTHON KOHKYPEHIIMH, TPUMEHSAETCS MPaBO
CTpaHbl, PBIHOK KOTOPOM 3aTPOHYT TAKOM KOHKYPEHIHUEU, €CIIM UHOE HE BbITE-
KaeT U3 3aKOHA WM CYIIECTBA 00A3aTENbCTBA.

IIpaBo, moasieskamiee NPUMEHEHHI0O K 0053aTeJbCTBAM, BO3ZHHMKAIO-
MM BCJEJACTBHE HEOCHOBATeIbHOro oboramenus. K o0s3arenscTBam, BO3-
HUKAIOIIMM BCJIEICTBHE HEOCHOBATEIBHOIO OOOTalICHUs, IPUMEHSETCS MPaBO
CTpaHbl, rie odoraneHue umesno Mecto. CTOpOHbI MOT'YT JOTOBOPUTHCS O MPU-
MEHEHUHU K TaKMM 00s3aTeIbCTBAM IIpaBa CTpaHbl cyna. Ecim HeocHOBaTeIbHOE
oOoraieHre BO3HHUKIO B CBSI3M C CYIIECTBYIOIIMM WJIM IPEANOIaraéMbIM Ipa-
BOOTHOILIEHUEM, 10 KOTOPOMY HPHUOOpPETEHO WM COEpPeKeHO HMYIIECTBO, K
00s13aTeNIbCTBAM, BO3HUKAIOIIUM BCIIEJICTBHE TAaKOTO HEOCHOBATEIBHOTO 000-
raimieHus, MPUMEHSETCSA MPaBO CTPAHbI, KOTOPOMY OBLJIO MJIKM MOTJIO OBITH MO/I-
YUHEHO 3TO MPAaBOOTHOIIEHHUE.

IIpaBo, moasekaimee NMPUMEHEHUI0 K OTHOLUEHUSIM IO HAaCJeI0Ba-
HMI0. OTHOLIEHUS 110 HACJIEIOBAHUIO ONPENEIIAIOTCS MO MPaBy CTPaHbI, T/I€ Ha-
cienoaaTenb UMeIl IOCIEIHEE MECTO JKUTEIbCTBA, €CIIM UHOE HE IIPEAYCMOTpE-
Ho. HacnenoBanue HeIBMKMMOIO UMYILECTBA ONPEEISAETCS 10 IpaBy CTPaHBbL,
IJIE HaXOJMUTCS 3TO MMYIIECTBO, a HACIEJOBAaHHE HEIBM)KMMOIO HMYILECTBA,
KOTOpPOE BHECEHO B IOCYyIapCTBEHHbINH peecTp B Poccuiickont Penepanuu, - 1o
POCCUHCKOMY TIPaBYy.

CriocoOHOCTB JUIIAa K COCTaBJICHUIO U OTMEHE 3aBEIllaHUs, B TOM YHCIIE B
OTHOIICHUH HEJBUKMMOTO UMYIIECTBA, a TaKxke (popmMa Takoro 3aBellaHus WU
aKTa €ro OTMEHBI ONPEAEIAIOTCS N0 IPaBy CTPAaHbIL, FAE 3aBEUIaTENb UMET MECTO
KUTEIBCTBA B MOMEHT COCTABJICHUS TAKOIO 3aBellaHus win akrta. OgHako 3a-
BELIAaHUE WJIM €ro OTMEHa HE MOTYT OBbITh MPU3HAHbl HEIEUCTBUTEIbHBIMU
BCJIE/ICTBUE HECOOJIIO/IEHNsT (POPMBI, €CIIM OHA YJOBJIETBOPSAET TPEOOBAHUAM
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IpaBa MECTa COCTABJICHMSI 3aBEIIaHUs WIIA aKTa €ro OTMEHBI TUOO TPeOOBAHUSIM
POCCHUICKOrO IpaBa.

§ 3. MexxnyHapoaHble KOHTPAKTHBIE 00513aTeJIbCTBA

ToproBo-sKoHOMHYECKOE COTPYAHHUYECTBO PA3IMYHBIX TOCYJAPCTB OIIO-
CpellyeTcsl 3aKIIOYEHUEM COOTBETCTBYIOIIMX BHEIIHEIKOHOMUYECKHUX CIIEJIOK
(cornameHui, JIOrOBOpPOB, KOHTpakToB). [lomoOHBIE chaenku B OOJIBITHHCTBE
CIIy4aeB SIBJISIFOTCS OCHOBAHMEM BO3HUKHOBEHHUS 0OO0S3aTENbCTB BO BHEIIHEM
obopote. Poccuiickasi JOKTpHHA M MPaKTHKAa OTHOCAT K BHENIHEIKOHOMUYe-
CKMM CJICJIKH, B KOTOPBIX XOTs Obl OJHA W3 CTOPOH SIBJISETCS WHOCTPAHHBIM
TPKIaHUHOM WJIA WHOCTPAHHBIM IOPUJIMYECKUM JIUIIOM U COJIEPKAHUEM KOTO-
PBIX SIBJISIFOTCS OTIEPAIlMU MO BBO3Y M3-3a T'PAHUIBI TOBAPOB WJIM MO BBIBO3Y TO-
BapOB 3a rpaHuUIly JU0O Kakue-HUuOYIb MOJACOOHBIE OMEpaIlNK, CBSI3aHHBIC C BbI-
BO30M HJIA BBO30OM TOBApOB.

OCHOBHOII Pa3HOBUIHOCTHI) BHEIIIHEIKOHOMHUYECKHUX CHAEJIOK SIBIISCT-
Csl IOTOBOP BHEIIHETOPrOBOM (MEXIYHAPOIHOM) KYIUIU-TIPOAaku ToBapa. Kpo-
M€ KYIUTU-TIPOJIaKH K BHEIIHEIKOHOMUYECKUM CHEJIKaM OTHOCSIT JOTOBOP MO/I-
psia, IOroBOpP MEHBI, JOTOBOP JU3HMHTA, JOTOBOP KOMUCCHH, JOTOBOP CTPaxo-
BaHMS, a TAKXKE IMOJYUYUBIIHE B MOCJIEAHEE BpPEMs IIMPOKOE PacIHpoCTpaHEHUE
JIOTOBOPBI HA MPEAOCTABICHUE PA3TUYHBIX YCIYT MO OKa3aHUIO TEXHUYECKOTO
COJICUCTBUSA B COOPYKEHUU MPOMBIIUIEHHBIX O0OBEKTOB U BBIMOJHEHUHU CTPOU-
TEJbHBIX, HAYYHO-UCCIIEIOBATENbCKUX, TPOCKTHBIX paboT, epeaaye pa3indyHon
JOKYMEHTAIIUU U T. [I.

BHenHeskoHOMUYECKUE CENIKH MOTYT UMETh BO3ME3JHBIM MU 0€3BO3-
Me3HBIN XapakTep. BHETHEAKOHOMHYECKUE CICTIKU MOAPA3ACISIOTCS Ha!

OJIHOCTOPOHHMe (BblJaya JOBEPEHHOCTH HMHOCTPAHHOMY HOpHUAHYE-
CKOMY WIH (PU3NUECKOMY JIUILy Ha COBEpIICHUE NECHUCTBUI OT UMEHU JOBEPUTE-
),

® 1BycTOpOHHHE (IOrOBOPHI MEXKIYHAPOIHON KYIUIM-NPOAAXKH, Oap-
TE€pHbIE KOHTPAKTHI U T. 11.);

MHOTOCTOPOHHME (JOTOBOP O COBMECTHOM JNESTENbHOCTH, YUYpPEIH-
TEJIbHBIN JOTOBOpP U T. 1I.).

BHenHeskoOHOMUYECKUE CIEIKH MOTYT 3aKJII0YaThCsl MO ONMPEAETICHHBIM
yCIIOBHEM, TIPU HACTYIUIEHUHW KOTOPOTO CHeNIKa JTUOO BCTYMAeT B CUITY, JUOO
MpeKpaniaer cBoe AeicTaue. B ciyyae eciii BHEIIHEIKOHOMUYECKHUE CHEIKU 3a-
KJIFOYAIOTCA POCCUMCKUMH MPEANPUATUSIMU HAa MEXKIYHAPOIHBIX ayKIHOHAX,
WHOCTPAHHBIX OMpXKaX, TO MOPSAOK MOAMUCAHUS U PopMa CIETOK OMPENeII0T-
Csl COOTBETCTBYIOIIMMH TpaBUJaMU ayKIIMOHOB U Oupk. B xauecTBe cpencrtna
MIaTexa, KaK MpaBuiio, UCTIOIb3YeTCs NHOCTPAHHAS BATIOTA.

BHemHesKOHOMUYECKHE CACNKH MEXIY MNPEANPUHUMATEISIMA Pa3IHy-
HBIX CTPAaH MOTYT OCYIIECTBJISTHCA KaK HA OCHOBE CBOOOJHOTO BbIOOpa KOHTP-
areHra, Tak W MO COTJACOBAHHBIM B CIELUAIBHBIX MEXIIPABUTEIIbLCTBEHHBIX CO-
rIameHusx (MpoToKojiaax) O MOCTaBKaX TOBAPOB M OKAa3aHUM YCIYT MHAMKATHB-
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HbIM CIIHCKaM TOBAapOB M YCIIYT, KOTOPbIE HAMJIEKUT SKCIOPTUPOBATH WU UM-
MOPTUPOBATH.

B mpaBoBOM perynupoBaHUM BHEIIHEIKOHOMHUYECKHX CHEJIOK OOJIBIIYIO
pOJIb UTPAOT MEXAYHAPOAHBIE JOTOBOPHI PETMOHAIBHOTO U YHUBEPCAIBHOIO
xapakTepa. bonplioe 3Hau€HHE NMPU 3aKIOYEHHH M UCIIOJIHEHUU BHENIHEIKO-
HOMUYECKHUX CJIETIOK, @ OCOOCHHO JOTOBOPOB MEXIYHAPOIHON KYILIU MPOJIaXKU
TOBapa, UTPAOT U MEXKIYHAPOIHBIC OObIUAH.

[IpaBa u 00513aHHOCTH CTOPOH IO BHEIIHEIKOHOMUYECKOH CHENKE Ompe-
JIEJSIOTCS TI0 MPaBy CTPaHbl, K30PAHHOMY CTOPOHAMU MPU COBEPIICHUU CHCIKU
WIM B CHJIy TIOCIIEAYIONINX coryiameHuid. M3 atoro cienyer, 4To CTOPOHBI MOT'YT
BBIOpATh MPaBO JI000M CTpaHbl, KOTOPOE OYAET peryaupoBaTh YCIOBUS JTOTOBO-
pa. [IpaBo cTOpOH Ha BBIOOP SBISETCS BBIPAKEHUEM OOIICIPU3HAHHOTO IMOJIO-
KEHUs 00 «ABTOHOMHH BOJIM» CTOPOH, UTO MTOHUMAETCSI, KAK BO3MOXKHOCTh JIJIsI
CTOPOH yCTaHaBJIMBATh [0 CBOEMY YCMOTPEHUIO COJEPKaHUE J0r0BOpa, €ro yc-
JIOBUS B MpeJenax, YCTAHOBICHHBIX MPAaBOM. DTa BO3MOKHOCTh PacHpOCTpaHs-
€TCSl M Ha BBIOOp MpaBa, €CJIu JIOrOBOP OCIIOKHEH MHOCTPAHHBIM 3JIeMeHTOM. B
pe3yibTaTe aBTOHOMHUSI BOJIM BBICTYINAET B KauecTBE (hOPMYJIbI MPUKPEIICHUS
(KOJUTM3MOHHOTO MIPUHIINIA), KOTOPask 3aHUMAET IJIaBEHCTBYIOLIUE MO3UIIUU BO
BHEIIIHEAKOHOMUYECKUX 00s3aTeIbCTBaX. ABTOHOMHUS BOJIM KaK KOJUTU3MOHHAs
dbopmynia IpUKpEIJICHUs MOJIyYusa CBOE pa3BUTHE B 3aKOHOJIaTEIbCTBE MHOTHX
CTpaH.

B caydae ecnau U3 10roBopa WM CHEIUMAIBHOIO COTJIAIICHHS HESICHO, Ka-
KOMY IpaBy CTOPOHBI HAMEPEBAIUCH MOJYMHUTH CBOM MPABOOTHOUICHUS, WU
€CJIM OTCYTCTBYET COTJAlIEHWE CTOPOH O MOJyIeKalleM MPUMEHEHUIO MPaBE,
POCCHUICKOE 3aKOHOAATENBCTBO MPEAYCMATPUBAET HECKOJIBKO JOMOJIHUTEIbHBIX
MIPaBWJI O BEIOOPE TPaBa, pEerIaMEHTHPYIONIET0 BHEITHEAKOHOMUYECKUE CEIKH.
Takue nomonHuTEeNbHBIE (CYOCHAUAPHBIE) KOJIJIU3MOHHBIE HOPMBI CPOpMY-
JMPOBAHBI I KAXJAO0T0 BUJ1a BHEIIIHEAKOHOMHUUYECKOM CAEJKU OTAEIBHO.

[IpaBa 1 0043aHHOCTH CTOPOH PETYIUPYIOTCA IPABOM CTpaHbl, TIe yUupe-
KIEHA, UMEET MECTO JKUTEJIbCTBA UJIM OCHOBHOE MECTO JIEATEIIbBHOCTH OJIHA W3
CTOpPOH J0roBOpa. B kauecTBe KOJJIM3MOHHOTO MPUHLIUINA UCIIONIb3YETCS OTChLI-
Ka K IpaBy TOCYAAapCTBa TOM CTOPOHBI JOTOBOpA, 00s3aTeNbCTBA KOTOPOW CO-
CTaBJISIIOT TJIABHOE COJIEPKAHUE, OCOOEHHOCTh KOHKPETHOT'O BH/IA JIOTOBOPA.

YuuteiBas creniu@uKy OTACIBbHBIX BUIOB JOTOBOPOB, ISl HUX MpEy-
CMaTpPHUBAIOTCSL OCOOBIE MPaBHIIa BIOOPA HAJIEKAIIEro MpaBa:

- L TOTOBOpa O MIPOU3BOJICTBEHHOM COTPYJIHUYECTBE, CIIEIIUATU3AIUN U
KOOIIEpaIliH, BBITIOJTHEHUU CTPOUTEIIHbHBIX, MOHTXXHBIX U JAPYTUX paboOT IO Ka-
MUATATbHOMY CTPOUTENIbCTBY MPUMEHSIETCS MPABO CTPAHBI, TJI€ TaKas JCATEIb-
HOCTh OCYILIECTBIISIETCS, €CJIU CTOPOHBI HE BHIOpAJIH MPABO;

- JUIsl IOTOBOPA O CO3JIaHUHM COBMECTHOTO MPEANPUSITHS C YIaCTUEM HHO-
CTPaHHBIX IOPUAMYECKUX JIUI] U TPaXJaH MPUMEHSETCS MPaBO CTPaHBI, T/ YU-
PEXKIAECHO COBMECTHOE MPEPUSITUE;
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- JUIsl TIOTOBOpa, 3aKJIIOUYEHHOT0 Ha ayKI[MOHE, IPUMEHSAETCS IIPaBo CTpa-
HBI, TJI€ IPOBOAUTCS AyKIIMOH.

ITyrem ompeneneHus mpasa, MOMJIEXKAIIETO NIPUMEHEHUIO K BHEIIHETOP-
TOBOM CHEJIKE, YCTAHABIIMBACTCS TAK HA3bIBAEMBIA 00513aTEJbCTBEHHBINH CTa-
Tyc caeJkH. Ha ocHOBe 00s3aTenbCTBEHHOrO CTaTyca ONpEAeNstoTCs MpaBa U
00s13aHHOCTH CTOPOH MO CJIEJKEe, MOCIEACTBUSL €€ HEUCIONIHEHUS (IIPOCPOUKH,
HEHaJIeKallero ucroyineHus). O0s3aTeIbCTBEHHBIM CTaTyCOM OIPEAEIISIIOTCS
Tak)ke 00CTOSITENBCTBA OCBOOOXKIEHHUS OT OTBETCTBEHHOCTU. [lo obs3aTensCT-
BEHHOMY CTaTyCy peuaroTcs U BOIPOCHl HCKOBOM JaBHOCTH.

CrnenyeT OCTaHOBUTHCS HAa XapaKTEPUCTUKE JOTOBOPOB MEKIYHAPOIHOU
KYIUIU-TIPOJIa’KA TOBApOB, KaKk HanboJiee pacpOCTPAaHEHHOM BHJIE€ BHEIIHEIKO-
HOMHMYECKUX C/eNoK (KOHTpakToB). [lopsiaok odopMieHUs MeXIyHapOAHBIX
KOHTPAKTHBIX 00s3aTeNnbCcTB onpenenserca nonoxenusmu Konsenmuun OOH
1980 roma o noroBopax MeXIyHapOJHON KyIUIU-TIpOaaku. KOHBEHIMS BCTyIIU-
na B cuny ¢ 1 auBaps 1988 roga. KoHBeHIUs peryinpyeT TOJBKO 3aKJIHOYEHNE
J0TOBOpa KYIUIU-NPOJAKUA U T€ MpaBa U 00s3aTeNbCTBA MPOAABLA U IMOKYIaTe-
JI51, KOTOPBIE BO3HUKAIOT U3 TAKOT'O I0rOBOPA.

KoHBeH1IMs HE TpUMEHseTCS :

- K IECTBUTEIIBHOCTH CaMOT'0 JOrOBOPa MM KaKUX-THOO0 €ro MoJIOKEHU I
WM J1I000T0 0OBIYas;

- OTHOCUTEJIBHO NOCIEACTBUNA, KOTOPHIE MOKET UMEThH JIOTOBOP B OTHO-
IIEHUH MpaBa COOCTBEHHOCTH HA MPOJAHHBIA TOBAp.

JIoroBophl KYIUIM-NPOJAKW MOTYT 3aKJIIOYAThCS WM TOATBEPKAATHCS
KaKk B MUCHbMEHHOU, Tak W B JM000i nHO popme. Crarbst 11 ykazannoit Kon-
BEHIIUH JIOMYCKAET, YTO (DaKT TOTOBOPEHHOCTH MOXKET JJOKA3bIBATHCS JIFOOBIMU
CPEIICTBAMM, BKJIFOYAsl CBUIETEIBCKUE TOKA3aHUS.

Ecnu ogHa M3 CTOPOH 3aperncTpupoBaHa B rOCyAapCTBE, 3aKOHOAATEIb-
CTBO KOTOPOro TpeOyeT, 4TOoObl JOrOBOPHI KYIUIM-IPOAAKU 3aKIIOYAINCh WIN
HOJTBEPKIAINCH B MUCbMEHHOM (popMe, TO COIVIallIEeHHUE CTOPOH, COBEPILIEHHOE
B MHOH (popme, HEMPUMEHUMO, €CIIU XOTs Obl O/IHAa U3 CTOPOH UMEET CBOE KOM-
MEpUYECKOe NMPEAIPUITHE B 3TOM I'OCYAAPCTBE.

ToBap no KOJIMYECTBY, KAYECTBY, OIIMCAHUIO, YIIAKOBKE JIOJKEH COOTBET-
CTBOBAaTh TPEOOBAaHUSM KOHTpakTa. B oOmiem ciydyae ToBap MOXET ObITh IPHU-
3HaH HE COOTBETCTBYIOIIMM JOTOBOPY, €CIIN OH:

- HE MPUrOJCH IS TeX LeNeH, JUisi KOTOPBIX TOBAap TOTO K€ OMHCAHUS
OOBIYHO UCIIOJIb3YETCS;

- HE MPUTOJIEH AJIA JI000I KOHKPETHOU LIeJH, O KOTOPOM IpOaBell MpsiMo
WM KOCBEHHO ObLI MOCTABJIEH B U3BECTHOCTh BO BPEMS 3aKIIIOUEHHUS JOrOBOPA,
32 MCKJIIOYEHHEM TeX CIydaeB, KOTJa U3 OOCTOSITENIbCTB CIEAYET, YTO MOKYIla-
TeJb HE Mmojaraics (WM 4To JUIsl Hero ObUIO0 Hepa3yMHBIM IOJIaraThCsl) Ha KOM-
NETEHTHOCTb U CY>KJICHUS MPO/IABIIA;

- HE COOTBETCTBYET IPEJICTABIEHHOMY IMPOJABIOM MOKyHaTeN0 00pa3iy
WU MOJIEIIH;
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- HE yMaKoOBaH OOBIYHBIM JJII TAKMX TOBApOB CIOCOOOM, a MPHU OTCYTCT-
BUU TaKOBOTO - CIIOCOOOM, KOTOPBIN SIBIISETCS HAJICKALTUM /ISl COXPAHEHUS U
3aIlUTHI IAHHOTO TOBApa.

IIpoxaBen 00s13aH:

- IIOCTAaBUTh TOBAP CBOOOJHBIM OT JIIOOBIX MpaB WM MPUTI3aHUNA TPETHUX
JIUI, KOTOPbIE OCHOBAaHBI HA MPOMBINLICHHOW W JIPYrod WHTEIEKTyalbHOU
COOCTBEHHOCTH;

- IepeaTh OTHOCAIIHUECS K HEMY JOKYMEHTBI U TTPaBO COOCTBEHHOCTH Ha
TOBap B COOTBETCTBUU C TPEOOBAHUSIMU JIOTOBOPA.

[Ipu ycioBum, 4TO MpojaaBel] He 00s3aH MOCTaBUTh TOBApP B KAKOM-JIHOO
OTPENIEICHHOM MECTE, €ro 0053aTeIbCTBO 0 MOCTABKE 3aKJIFOYACTCS

- B cllaue TOoBapa MepBOMY MEPEBO3UYUKY JJIS MIEpeaaur MOKymaTeno (ec-
JIU IOTOBOP KYIUTU-TIPOJIAXKH MPeyCMaTPUBAET MEPEBO3KY TOBApa);

- B IIPEJOCTABJICHUU TOBAapa B PaCHOpSHKEHUE MOKYIATENs B OMpPEIesICH-
HOM MecTe (eclii B clydasix, He MOJMAJAIONINX IMOJ JECHCTBHE MPEIbIIYIIETO
MOJAMYHKTa, JOTOBOP KacaeTcs TOoBapa, OMPEACIICHHOTO WHAWBUYaTbHBIMU
MpU3HAKAMHU, WIN HEUHIUBUYATU3UPOBAHHOTO TOBApa, KOTOPHIM JOJIKEH ObITh
B3SIT U3 OMPEJEICHHBIX 3aacoB JUOO M3TOTOBJIEH WM MPOU3BENICH B OIpe/e-
JIEHHOM MECTE);

- B IIPEIOCTABJICHUHU TOBapa B PacloOpsiKEHUE MOKYIMAaTeNsl B MECTe, I'1ie B
MOMEHT 3aKJIIOYEHUSI JOTOBOpPA HAXOAWIOCh KOMMEpPUYECKOe MpeAnpUsiTue mpo-
TaBIIa.

IHokynartenn 00s13aH:

- YIUTATHTH IIEHY 33 TOBap;

- IPUHSTH TOCTAaBKY TOBapa B COOTBETCTBUM C TPeOOBAHUSIMU JI0TOBOPA.

Cpoxk omjaTel, KaKk MPaBUIIO, OrOBapUBAETCS JOTOBOPOM, OJTHAKO 3/€Ch
JOTMyCKaroTCs BapuaHThl. OrjiaTa MOKET OBITh TPOU3BE/ICHA:

- KoTJa IpojaBell B COOTBETCTBUU C JJOTOBOPOM IE€peaaeT JIubo caM To-
Bap, JI0O TOBAPOPACTIOPSIAUTENbHBIE JOKYMEHTHI B PACTIOPSKEHUE TTOKYTIATEeIs;

- KorjJa y ToKynaTelss BIEpBbIe MOSBUIACH BOBMOXHOCTh OCMOTPETh TO-
Bap.

OO0s13aHHOCT OKYTATEs MPUHATH MTOCTaBKY 3aKJIF0YAETCS:

- B COBEPIICHUH UM BCEX TaKUX JEUCTBHM, KOTOPhIE MOKHO OBITH pa3zyM-
HO OXKHJIaTh OT HEro ISl TOTO, YTOOBI MO3BOJIMTH MPOAABILY OCYIIECTBUTH TO-
CTaBKY;

- B IPUHSATHH TOBapa.

CropoHa KOHTpaKTa HE HECET OTBETCTBEHHOCTH 3a HEHCIIOJTHEHUE JIF000-
T'0 U3 CBOUX 00s13aTENIbCTB, €CIU JIOKAXKET, YTO OHO OBIJIO BBHI3BAHO MPEMATCTBU-
€M BHE KOHTPOJISI U YTO OT HEE HEeJb3sl ObLIO pa3yMHO OXKHATh MPUHATUS ITOTO
MPENSTCTBUSL B pacyeT MpHU 3aKIIOYECHUU JOTOBOpa MO0 H30eKaHUS WU Tpe-
OJIOJICHUS ATOTO MPEMIATCTBUS WX €T0 MOCIIEICTBUH.
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BoBoanI:

MexayHapoJHOE YaCTHOE MPABO HEPA3PBIBHO CBI3aHO C PACIIMPEHUEM
MEXIYHAPOJHOTO TOPTOBO-3KOHOMHYECKOT0, HAYYHO-TEXHUYECKOTO U KYJIb-
TYPHOTO COTPYAHHYECTBA. BaKHYHO poOJib B MPABOBOM PErYJIUPOBAHUU ITOTO
COTPYAHUYECTBA MPU3BAHbI UTPATh HOPMBI MEKIYHAPOJHOTO YaCTHOIO IpaBa,
3HAYCHHE KOTOPOT'O BO3PACTAET MO Mepe yIiyOJeHUs] MEXIYHAPOIHBIX XO3sH-
CTBEHHBIX CBS3€H, Pa3BUTHUS HOBBIX OPraHU3AIMOHHBIX (POPM B pa3IMUHBIX 00-
JACTAX MEXKIYHAPOIHOTO JIEJIOBOr0 COTPYAHUYECTBA.

Ha pa3Butne mexayHapoAHOrO 4aCTHOTO IMpPaBa OKAa3bIBAKOT BIUSHUE OC-
HOBHBIE (DaKTOPHI COBPEMEHHOM JIEMCTBUTEILHOCTH.

Bo-miepBbIx, 3TO MHTEpHAIIMOHAIM3ALUS XO3SMCTBEHHOU kU3HU. OO0BeK-
TUBHBIM IIPOLIECC UHTEPHALMOHAIN3AIMHU COBPEMEHHOIO MHUPOBOIO XO35KCTBA
TpeOyeT U HOBOI'O YPOBHSI MHOTOCTOPOHHUX SKOHOMHYECKHUX OTHOIICHUH. Xa-
PAKTEpHBIN MPUMEP B 3TOM IUIAHE JAET PA3BUTHE E€BPONEHUCKOTO KOHTUHEHTA.
HenocpencTBeHHBIM  TIPOSBICHUEM HWHTEPHALMOHAIM3ALUUN  XO3SIMCTBEHHOU
JKM3HM SIBJISICTCS IIUPOKOE PAa3BUTHUE PA3HOCTOPOHHETO SKOHOMUYECKOTO U Ha-
YYHO-TEXHUUYECKOTO COTPYTHUUYECTBA.

Bo-BTOpBIX, 3TO pPE3KOE YCWIEHHE MUTPALlMM HACEJIEHUS BCIIEICTBUE
BOMH, BCAKOTO pojia KOH(PJIMKTOB, MOJUTHYCCKUX W HAIMOHAIBHBIX MPUYMH, a
TaKXe C 1eJIbI0 TPYAOYCTPOMCTBA, MONYYEHHUS 00Opa30BaHUSI.

B pemenun 3amau pa3BuTHS COTPYIAHUYECTBA C PA3JIUYHBIMUA CTPAHAMU
BaXXHAs POJIb MPUHAJJIC)KUT YACTHOMY IPaBy, €r0 MPAaBOBBIM METOAAM U CPEI-
CTBaM.

Cnenuduka MEXTyHAPOIHOTO YAaCTHOI'O MpaBa COCTOUT B TOM, 4YTO IpH
COXpPaHEHUHU PA3JIMYUS B MPABOBBIX CUCTEMAX TOCYJIAPCTB MMEHHO MEXKyHa-
POJTHOE YAaCTHOE MPaBO C IMOMOIIBIO TAK HA3BIBAEMBIX KOJUIM3MOHHBIX HOPM
MPU3BAHO ONPEIECINTh, 3aKOH KAKOTO TOCYJIApPCTBA MOJJICKUT IMPUMEHECHHUIO B
COOTBETCTBYIOILIHUX CIY4YasiX.



141

Yuebnoe nocooue

B 3-x momax
Tom 3. Hacmo 1

KaHouoam 1opuouyeckux HayK
I'puminn Avnpen Biagumuposud

I'PAYKJAHCKOE ITPABO

CBUIETENHCTBO O TOCYAAPCTBEHHON aKKpeAUTAIlUN
Per. Ne 0440 ot 22.12.06 T.
Iloamucano B me4yars r. ®opmar 60x90"/ 16-
Ven.mew. . — . Tupax . 3aka3z No

OpunoBckuii opuandeckuit HHCTUTYT MBJI PO®.
302027, Open, Urnatosa, 2.



