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BBEJAEHHUE

B Poccun exerogHo Oosiee OBYX MHJIJIMOHOB TpaKJaH CTaHOBATCA
xeptBamu npectymennit. B cr. 2 Konctutyuum Poccuiickoit ®@enepanun
yCTaHOBJIEHO: «YenoBek, ero mpaBa U CBOOO/BI SIBJISIOTCS BBICIIEH IIEHHOCTHIO.
[Ipusnanue, cobnofeHne U 3aIuTa MpaB U CBOOO] YelOBEKa U TpaKJaHUHA —
0053aHHOCTb TOCYJaPCTBAY.

B cdepe yromoBHo-mpoliecCyanbHOr0 pEryJdpoOBaHMsl aKIEHT Ha
peanu3alry 3TOM HJAEW B TEUYEHHE [UINTEIIBHOTO BpPEMEHHM [eJIalicsl Ha
o0ecrieueHUH MpaB U 3aKOHHBIX HHTEPECOB MOA03PEBAEMbIX, OOBUHSIEMBbIX.

YronoBHo-nipoueccyaibHbld  Kojxekc Poccuiickon @Penepauuu  BHEC
3HAYUTEIbHBIE M3MEHECHUS B IIOHATHE W MPOLECCYaTbHOE IMOJOKEHHE
notepnesmiero. Eciu ct. 53 VIIK PCOCP o0s3biBana opran A03HaHUS,
CIeqoBaTels, MPOKypopa W CyI MpHU3HABATh NOTEPIECBIIMM TPaXIaHUHA,
KOTOPOMY TMPECTYIJICHUEM NpUYMHEH (PU3NYeCKuld, UMYIICCTBEHHBIN WIH
MopanbHblii Bpen, To cT. 42 VYIIK P®, nomumo rpaxnan, oOsi3bIBaeT
MOTEPIIEBIIMMHU MPU3HABATh U IOPUANYECKUX JIML, KOTOPBIM MPECTYILICHUEM
MPUYMHEH BpEJ MMYIIECTBY M AeN0BOM penyrauuu. B 4. 2 ct. 42 VIIK P®
MPElyCMOTPEHBI HOBBIE MPaBa MOTEPIIEBLIETO: MOAYYaTh KOIMUHA TOCTAHOBJIEHUN
0 BO30YKJICHUH YTOJIOBHOTO JIea, IPU3HAHUU €0 MOTEPIEBIINM WIH 00 OTKa3e
B 3TOM, XOJIaTailCTBOBaTh O MPUMEHEHUH Mep O€30MacHOCTH, BBICTYINATh B
CyIeOHBIX MPEHUSIX MO AejaM YaCTHO-NMYOJMYHOrO0 U MyOJUYHOTO OOBUHEHUS,
3HAKOMUTBCSI C TOCTAHOBJIEHHMEM O HA3HAYEHUM CYACOHOM SKCIEpPTU3Bl U
3aKJIIOYEHHEM D3KCIIepTa, €CJIM B OTHOIICHUH HETro MPOU3BOJIMUIIACH CyleOHas
skcneptru3a W Jp. llorepneBmmi MOJy4Yusa BO3MOXKHOCTH Y4YacTBOBATH B
YTOJIOBHOM TPECJIETOBAHUHM OOBHHSIEMOTO, a TIO JieJlaM YaCTHOTO OOBHHEHUS —
BBIJIBUTATh U MojijiepkuBaTh oOBuHEeHHUE (CT. 22 YIIK PD).

Bmecte ¢ TeM mpaBoBOW CTaTyC IMOTEPIIEBLIETO 3HAYUTEIBHO Y¥KE, YEM
MpOIeCCyalbHBIM  cTaTyCc oOBHHsAeMoro. Tak, oOOBHHSIEMBIH oOecredeH
KBATU(UITUPOBAHHON FOPUINICCKON IOMOIIBIO, B TOM YHCIIC W OCCIIATHOM,
MOTEPHEBIINNA — HET; OOBUHSEMBbII BIpaBe AaBaTh MOKA3aHUS WU OTKa3aThCA
OT Jayu MOKa3aHWUM, TMOTepIeBIInid 00s3aH MaBaTh nMoka3aHus. Kpome toro, B
3aKOHE HE MPEAYCMOTPEHbl KOHKPETHBIE MEXaHHU3Mbl peaju3aliy OTIAEIbHBIX
MpaB MOTEPIEBIIUM (HAIPUMED, MPABO 3HATH O MPEIBIBICHHOM OOBHHSIEMOMY
OOBUHEHUN ).

OTu U apyrue mpoOiemMbl TPEOYIOT pa3pelieHHs] MyTeM ajbHEHIIero
COBEPIIECHCTBOBAHUSL YTOJIOBHO-IIPOLIECCYAIbHOTO 3aKOHOAATENbCTBA, YTO U
00yCIIOBITUBAET aKTYaTbHOCTh TEMBI.



I'JIABA 1. IOHSATHUE NOTEPHEBIIEIO B POCCUMCKOM
YI'OJTOBHO-ITPOIECCYAJIBHOM 3AKOHOIATEJBCTBE

B 4. 1 cr. 42 VIIK P® 3akpermyieHo: «IOTEPHEBIIUM SBISETCS
¢u3nyueckoe JHIO, KOTOPOMY TMPECTYIVICHHUEM MNPUYMHEH (DU3NYECKU,
VMYILECTBEHHBIN, MOPAJbHBIM Bpel, a TaKXKe HOPUIUYECKOE JIUIO B Cilydae
IIPUYMHEHNS MPECTYIUICHUEM Bpela €ro MMYILIECTBY M JEJIOBOW pEIyTalHH.
Pemrenne o0 mDpuU3HAaHUM TOTEPHEBIIAM oopMIIsieTCss MOCTaHOBJIEHUEM
JO3HABATENs, CIEN0BATEIS, IPOKYPOPA WIIH CYIa».

B ropuauyeckon smteparype IPUHATO CYUTAThb, 4YTO OIPEHACICHUE
MOTepIeBUIEr0, 3aKkperieHHoe B 4. 1 cT. 42 YVIIK PO, conepkuT 1Ba OCHOBHBIX
npu3HaKa: 1) yroIoBHO-TIPABOBOIL; 2) YTOIOBHO-IIPOLIECCYATbHBII .

§ 1. Yro/i0BHO-TIpaBOBOE MOHSATHE IMOTEePHEeBIIHII»

Yeonoeno-npasoeou npusnax 3aKa04aeTCs B TOM, YTO HAJIMYUE XOTS OBl
OJIHOTO BHUJA BpeJa W MNPUYUHHOM CBSI3M MEXKAY MPECTYIHBIM JEIHUEM U
HACTYMUBIIMM  BpPEJOM  CIY>KUT OCHOBAaHMEM ISl TIPU3HAHUS  JULA
MOTEPIEBIINUM.

Bpen ot mpecrymieHus MoxkeT ObIThb (PU3UYECKUM, UMYIIECTBEHHBIM U
MOpPaJIbHBIM.

Qusuyeckuti epeo. llpaktuuecku Bcerga (U3MYECKUIl Bpej CBA3aH C
NPUYMHEHHEM HMYIIECTBEHHOrO Bpema’, a TaKke MopambHoro. Hampumep,
MPUYMHEHUE TEJIECHBIX MOBPEXKICHUN YaCTO COMPOBOXKIAETCS MOpUYEH OHCHKIBI
MOTEPHEBIIEr0, pacXxoJaMu Ha JIEYEHUE, YTPaTod TpPYAOCIMOCOOHOCTH,
3apab0TKa, HPABCTBEHHBIMU MEPEKUBAHUSIMHU 10 MOBOAY yTPAThl AKTUBHOCTH U
T.4. [loTepneBmmM OT 3TOTO BUAA Bpe/la MOXKET OBITh TOJIBKO (PU3UIECKOE JTUTIO.

Heo6xoaumo otmetuts, uto HU YIIK PO, Hu YK P® He packpbiBaioT
COJIep’)KaHME YKa3aHHOTO BHJAa BpeJa, BOPOYEM, KaK M APYrUX, OJIHAKO B
IOpUJIMYECKON JIMTEepaType CIOXKWIACh ONpE/IesIeHHas TPaKTOBKa JAaHHOIO
MOHATHA. BOJBIIMHCTBO YYEHBIX-MPOLECCYATUCTOB €IUHOAYIIHBI B TOM, 4YTO
o (pU3NYECKUM BpPEIOM CleAyeT MOHMMAaTh HaHECEHHE MO0O0EB, MPUUYMHEHUE
TEECHBIX TOBPEXKICHHH, (GH3MUecKoil 6OTH JTHOO HHOrO BPea 3IO0POBBIO .

'Cm.: Boxbes B. K Bompocy 06 00ecedeHHH MOTEpIIeBIIeMy 0CTYa K HPaBOCYIHIO //
VYronosuoe mpaBo. 2003. Ne3. C. 80.

Cm.: Nyopusnbeiii B.A. IlotepneBmuii Ha NpeaBAPUTEIHHOM CIEACTBHH B COBETCKOM
yroJyiopHoM Tiporiecce. Capatos: [IpuBosk. kKH. u3n-Bo, 1966. C. 11.

Cm.: [emykoB M. Il. YyacTHUKH mporiecca Ha MPEABAPUTEILHOM CIEACTBUU (TIPOOIEMBI
MPOIIECCYaTbHOTO TOJIOKEeHHS): yueOHoe mocooue. Pura: M3a-o JIT'Y um. I1. Cryuku, 1988.
C. 55; KomMeHTapuii K YTOJOBHO-TIpOIECCyaTbHOMY Kojaekcy Poccutickoit deneparuu / mos
pen. U. JI. Ilerpyxuna. — M.: Ben6u, 2003. C. 80.
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Hekoropsie aBTOppl B 3TO OMNPEIEICHUE BHOCAT CBOU JOMOJIHEHUS,
paccMmatpuBasi (U3UYECKUI Bped HE TOJBKO KaK pPacCTPOMCTBO 3J0pPOBBS,
MPUYMHEHUE TEJECHBIX TMOBPEXKICHUM, (U3MYECKUX CTpajaHud, HO W
HPaBCTBEHHBIX (@ TaKke ncuxuaecknx)’. HecoMHEHHBI MHTEPEC NPEACTABIISET
TOYKa 3peHus A. DpAeNeBCKOro, KOTOPbIA CUMTAET, YTO (PU3MUECKHUIl Bpen -
«...TH00bIE HETAaTHUBHBIE U3MEHEHUS B OPraHU3ME YeJOBEKa, MPEMSTCTBYIOUIUE
ero 0JaronojiydHoMy OHOJOTHYECKOMY (DYHKIMOHUPOBAHUIO», MOJIaras, 4To
yKa3aHHbIH BUJ Bpea LeIecoo0pasHee Ha3bIBATH «OPTaHHUCCKHIMY .

Hymaercsi, uTo cdopmMupoBaBiieecss B HayKe, B  IPUHIIUIE,
eauHOO0pa3HOE TOJKOBaHUE COJIEpKAHUE MOHITUS «(HU3UYECKUN Bpem» He
BBI3BIBAET COMHEHUH U BIIOJIHE COOTBETCTBYET €r0 UCTUHHOMY CMBICITY, & TAKKE
COBPEMEHHOMY YTOJIOBHO-IIPOLIECCYAIBHOMY 3aKOHOAATEIbCTBY.

Hmywecmeennwiii 6ped. B panee neiictBoBasiiem YIIK PCOCP, napsny
C TOHATHEM  «HAMYIIECTBEHHBIA  BpeA',  HCIOJb30BaJIOCh  IOHSITHE
«MatepuanbHbeil  ymepo» (cr.ct. 29, 30 VIIK PCOCP). B »3Toil cBs3u
HEKOTOPBIE MPOLECCYAINCThl Pa3rpaHUYNUBAIU nx’, Tomaras, 4T0 OHH He
ABJISFOTCS CHHOHUMHMYHBIMH, a JPYTHME€ XK€, HAaNpOTHUB, CUUTAIU, YTO JAHHBIC
MOHATHS SBIIAIOTCS TOXAeCTBeHHbIMU. OgHako ¢ npuHsatueM Y [IK PO nonstue
«MaTepUATBHBIN  yIIIEPO» COBEpIICHHO OOOCHOBAaHHO, Ha HaIl B3I,
3aMEHEHO TMOHSITUEM «UMYIIECTBEHHBIM BpPEA», IIOCKOJBKY IOHATHEM
MAaTEPUAIBLHOTO BpEJa OXBaTbIBACTCS HE TOJBKO MMYIIECTBEHHBIA, HO H
dbumsnueckui Bpen. Kak cnpasennmBo otmewan WM. H. TlomsakoB, Takas
KOHKPETHU3alUs JOJDKHA MOBBICUTH MPABOBYIO KYJIbTYPY HOPMATHUBHBIX aKTOB,
caenatb UX 0Ooyiee MPOCTHIMU M TMOHATHBIMH JUIsl MPAKTHUKOB-IOPUCTOB U
rpaskIaH, a TAKXKE MO3BOIUT H30EKATh B TEOPHH CIIOPOB «O CIOBAX» .

UTto € BXOOWUT B COJCPKAHUE NOHATUS «UMYILIECCTBEHHBIN Bpen»?
Y4eHbIe-IPOLECCYATUCThl, TOJKYS 3TO IOHSATHE, €OUHOIJIACHBI B TOM, 4TO
MMYIIECTBEHHBIN Bpell - Bpel, NMPUYMHEHHBIM WMYIIECTBEHHBIM IpaBaM H
uHTEepecaM (U3NYECKUX WIM IOPUIWYECKUX JUI (yTpaTa WM TMOBPEKICHUE
COOCTBEHHOCTH,  MaTepuajbHble  3aTpaTbl, T[OHECEHHBbIE  BCJEACTBUE
npecTymienns)’. B wactHoctm, B.A. JlyOpuBHBII mHcan, dYTO  IIOX

* Cm.: 3aBuzoB B.JI. IIpaBoBoe MONOXKEHHE MOTEPIIEBIIETO MO VYT010BHO-TIPOLIECCYATEHOMY
konekcy P® // Ansokar. 2002. Ne 8; VYromoBHbIM mpouecc: yueOHuk / mon pen. B.U.
Pamuenko. M.: FOctummmadopwm, 2003. C. 127.

> DpneneBckuii A. MopaibHblii BpeJ: COOTHOLIGHHE C JAPYrMMH Buaamu Bpena // Poc.
roctunua. 1998. Ne 6. C. 19.

S Cm.: Tanuepes M.B. IlorepneBmuii u ero GyHKIUS B YroJIOBHOM Iporiecce Poccuu: auc.
... Kauz. ropu. Hayk. Tomck, 1999. C. 14; I'ankun b. [ToTepneBmmii kak CyOBEKT yroJaoBHO-
nporeccyanbHol nesrenbHocTd (Teopus U npakTuka CCCP u YCCP) / b. T'ankun, A. Pyxkek
// Bectauk MI'Y. Cepus 11: IlpaBo. 1987. Ne 2. C. 31.

7 TlomsxoB W.H. VMyIieCTBeHHBIH Bpen, NPUYHHEHHBI MPECTYILICHHEM: IMOHSTHE,
npo6sieMbl Bo3MetieHus / CoB. roc-Bo u mpaBo. 1989. Ne 6. C. 53.

8 KommenTapwuii k YronoBHo-TiporieccyanbHOMY Koaekcy Poccutickoit denepanuu / o pe.
N.JI. Iletpyxuna. C. 80.
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MMYIIECTBEHHbIM  BpEIOM  CIEAYyEeT  IOHMMATh  IOCATATENbCTBA  Ha
MMYIIECTBEHHbIE TIPaBa M HMHTEPECH TpaxcaaH . Ha Hamn B3rsg, B JaHHOM
ONPENEIICHNH CONEPKUTCS HE COBCEM ONpPAaBIaHHAs OrOBOpKa, Kacarouascs
TOr0, 4yTo oOJajaTelieM HUMYIIECTBEHHBIX MPAaB M MHTEPECOB SABIACTCS JIMILb
TPaXKJIaHUH, TOCKOJBKY IOPUIAYECKOMY JHUIy TakXe MOT OBbITh NPUYHUHEH
MMYIIECTBEHHBIM BpEJ, TOJBKO B ITOM CIydyae OHO BBICTYNaJO B KAa4eCTBE
IPAKIaHCKOTO UCTIA.

Crnenyer OTMETHUTh, YTO MOHATHE «YIIEPO» AOCTATOYHO TECHO CBS3aHO C
MOHSATUEM «yOBITOK». Kak jke COOTHOCSTCS yKa3aHHbIe MOHATUSI? B 3TOM cBs3n
HEOOXOIUMO OOpaTUThCS K TPakIaHCKO-NIPAaBOBOMY  3aKOHOJATEIbCTRBY,
MOCKOJIbKY «yOBbITOK» ompenenieH uMeHHo B 'K P®D. B cootBeTcTBUU € Y. 2 CT.
15 'K P® non yObITKAMHU MOHUMAIOTCSI PacXo[bl, KOTOPBIE JHIIO, YbE MPABO
HapylLIeHO, MPOU3BEJIO WK JOHKHO OyAeT MPOU3BECTU Il BOCCTAHOBIICHUS
HapyUIeHHOr0 NpaBa, yTpaTa WIHM IOBPEXKICHUE €ro MMYyIlecTBa (peajbHbIi
yiiep0), a TakKe HEMOIYyUYEHHbIE J0XO0/bl, KOTOPOE 3TO JIUIIO MOJYYHIIO Obl IpH
OOBIYHBIX YCIIOBUSIX TPaKJaHCKOTO 00opoTa, eciau Obl ero mpaBo He ObLIO
HapyleHo (yIyLeHHas BITOJa).

B ropuandeckon aurepaType JOCTATOYHO NMPOYHO YKOPEHWIIOCh MHEHUE,
YTO YIYUICHHAas BBIFOJA SIBISAECTCS MCKIIOUHUTENBHO TI'PaKIAHCKO-MPABOBOU
KaTEropuel M B3bICKAHWE HEMOJIYYEHHBIX JTOXOJO0B JOJLKHO IMPOU3BOJIUTHCA
TOIBKO B PAMKaX TPaKIAHCKOTO CymompomsBoactBa'’. TPyIHO COrNACHTEHCS C
M.B. TanuepeBbM, CUMTAIOIIMM, 4YTO JAaHHAs KaTeropus HE TMOJJICKUAT
YCTAHOBJICHUIO B YTOJOBHOM IIPOIECCE, IMOCKOJbKY [JIsi KBaTU(UKALUU
JNEUCTBUI OOBUHSEMOTO U CTEIEHH €r0 OTBETCTBEHHOCTH 3HAYEHUS HE UMEET, a
YCTaHOBJICHUE €€ BEIET K 3aTATUBAHUIO npouecca“. Cnenyer nonnepxars U. H.
[lonsikoBa, moOJIararomIero, YTO BOCCTAHOBJICHUE WMYILIECTBEHHON cQepsl
MOCTPAJAaBUIET0 — 3TO HE TOJIbKO B3BICKAHHE pPEAIbHBIX HMYIIECTBEHHBIX
yOBITKOB, HO M, HECOMHEHHO, HEMOJIYYEHHBIX JI0XOJIOB, KOTOPbBIEC IOJKHBI
UrpaTh PoOdb KBATU(PUIMPYIOMIETO OOCTOSITENBCTBA, @ CCHUIKM HAa TPYAHOCTH
rojicyeTa MOCIEAHUX OECHOYBEHHBI, BEIb B COBPEMEHHOH  CIEJCTBEHHO-
CyleOHOM IpaKTHKe IIMPOKO HCHOJB3YETCS MPOBEICHUE Pa3IUYHBIX
IKCIIEPTHU3, CIOCOOHBIX YCTAHOBUTH CYMMY YOBITKOB (T.€. peajpbHOro yiepoa u
yIymeHHo# Bbiropr)' >. COBEPIICHHO OYEBUIHO, YTO AAHHAS PAa3HOBHIHOCT
Bpe€Zla, HEIIPEMEHHO, JOJDKHA IOJIEkKATh BO3MEILICHUIO, €CIIM OHA HAXOJUTCS B
MIPUYUHHO-CJIC/ICTBEHHON CBSA3U C COBEPIICHHBIM MPECTYIIEHHEM U O0€CCIIOPHO
JI0Ka3aHOo, YTO JIMILIO MOIJIO MOJYYHUTh YKa3aHHbIe N0X0onbl. Ha cerogHsumiHuii

’ Jlyopusnsbiiit B.A. Yka3. cou. C. 11.

1" Cm.: Bomocosa H.IO. [IponieccyanbHO€ TOJIOKEHUE TOTEPIEBIIETO B POCCHUCKOM
YTOJIOBHOM TIpOIIECCE: UC. ... KaH[. Iopu. Hayk. ExarepunOypr, 1999. C. 30; KommeHnTapuii
K YronoBHOMY Kojaekcy Poccutickoit deneparuu ¢ mocTaTeHHBIMU MaTepUalaMi U CyIeOHOM
npaktukoit / mox pen. C.M. Hukynuna. M.: FOpaiit, 2001. C. 469.

1 TannepeB M. B. Vka3. cou. C. 16.

"2 omsixos M.H. Vkas. cou. C. 54.



J€Hb, KaK OTMEYAlOT HEKOTOPbIE YYEHbIE, YNMYIIEHHYIO BBITOJY CYIbl 00IIein
IOPUCAUKIIMUA B3bICKMBAIOT B OCHOBHOM IO J€JaM O HApYyIIEHUU aBTOPCKUX U
cMexHbIX mpaB (cT. 146 YK P®) ¢ «nupaToB» B Moiab3y mpaBooOiagatens,
UCIONB3Yd  NpU  ATOM  (POPMYJIUPOBKY:  «...yUYUTbIBass  CHUKCHHUE
MOKYIIATEJIbCKOTO  CHPOCa Ha pPEaNM3alMI0 JIETalbHOM BUACONPOAYKIIHH
npaBooOnanarenss (cr. 49 3akoHa P® «OO6 aBTOpCKOM MpaBe U CMEKHBIX
npaBax»)» . TToaraem, 9T0 yIIyIIeHHAs BBIOa TOJDKHA OBITH 0OSM3aTEIBHOM
COCTaBJIIOIIEN  MMYIIECTBEHHOIO Bpeda B POCCUMCKOM  YIOJIOBHOM
cynonpou3BojacTBe. CreayeT OTMETUTh MOJIOKUTENbHBIA ONbIT bonrapuu B
ATOM OTHOIIEHUM, I'J€ B NOHATHE BpEAa 3aKOHOAATENb BKJIIOYAET HE TOJIBKO
TOHECEHHbII BPe]I, HO H yNYIIEHHYIO Bhroay (ct. 82 VIIK HPB)',

VYuuteiBasg TO, 4TO B PaMKaX COBPEMEHHOIO POCCHUHCKOTO YTOJIOBHOTO
CyZIOITPOM3BOJICTBA YIYIIEHHAs BBIIOJ1a, KaK ITPABUJIO, HE BO3MEIIAETCS, MOKHO
cAenaTh BBIBOJ, UYTO «YOBITOK» M «ylIEepO» SIBJISIFOTCSL  TIOHATUSIMU
CUHOHUMUYHBIMHU.

WNrak, uMyILIECTBEHHBIN Bped — Bpel, NPUYMHEHHBIA UMYIIECTBEHHBIM
paBaM M HHTepecaM (U3MYECKHUX, IOPUIUYECKUX JIHUL, a TAKKE IOCyAapCTBa,
BBIPAYKAIOIIMICS KaK B BUJI€ pealbHOro yuiep0a, Tak U B yIIYHIEHHOU BBITOJIE.

[lonsiTUst WMyIIECTBEHHOTO U (DU3UYECKOTO Bpela OYEBUJIHBI M, B
MIPUHIIUIIE, HE BBI3BIBAIOT KAKUX-IMOO COMHEHMI, TOCKOIBKY peub 371€Ch UJIET O
SBHO OIIYTHMBIX IIOCICACTBHAX , HMHAYe OOCTOMT €10 C IOHSTHEM
MOpanbHO20 8pedd, ONPENENIEHNE KOTOPOIO BBI3BIBAJIO PAHEE U IMPOJOJIKAET
BBI3BIBATh CETOJHS OXWBJICHHBIC JUCKYCCHUH CPEIU YUEHBIX-IPOLECCYAINCTOB.
Tak, B HayKe YyroJIOBHOTO Ipoiiecca cpopMHPOBATIOCH JIBA OCHOBHBIX MOJIX0/a K
VMHTEPNPETAUUH ITOTO HNOHATHS: 1. MopasibHBI Bpel NPUUYUHSAETCS TOJBKO B
pe3yibTaTe ONpeAesICHHbIX MPECTYIUICHUH (HanpuMmep, KieBeTa, 0CKOpOJIeHUE);
2. MopanbHblil BpeJ IPUUUHSIETCS B PE3YJIbTaTe JIIOOOT0 MOCATAaTEIbCTBRA.

Ha 3akoHOmaTenbHOM ypOBHE TMOHSATHE MOPAJIBHOTO Bpeaa ObLIO
packpbiTo B cT. 151 'K P®. Brnocnencreuu Ilnenym BepxoBnoro Cyna PO B
ITocranoBaennn Ne 10 ot 20 nexabps 1994 roma «HekoTopbie BOMPOCHI
MIPUMEHEHUS] 3aKOHOJIaTeNIbCTBA O KOMIIEHCALIMM MOPAJIBHOTO Bpeda» (naiee -
IToctanoBnenne Ne 10) mpeAnpuHsI NONBITKY PACKPBITh COJAEPKaHUE TaHHOTO
MOHATHS, Pa3bsICHUB, YTO 13TO «HPABCTBEHHbIE WM (DU3UYECKUE CTpaJaHMs,
NPUYUHECHHBIC IICUCTBUIMHU (6ezneiicTBUEM), MOCATAIOIINMHU Ha
NpUHAUIeKAIIME TPaKJaHUHY OT PpPOXKICHUS WIM B CWIy 3aKOHa
HEeMaTepualibHble Ornara (KW3Hb, 3[I0POBbE, JOCTOMHCTBO JUYHOCTH, JI€JI0Bas
penyTanus, HEMPUKOCHOBEHHOCTh YaCTHOW KU3HH, JUYHAS U CEMEWHAas TallHa U
T.II.) WJIA HapylIalOU[MMH €ro JIMYHbIE HEUMYIIECTBEHHbIE (IIpaBO Ha

13 3aBugos, b. JI. Yka3. cou. C.81.

4 Cm.: 3ammTa mpaB MOTEpPIEBLIEro B yrOIOBHOM IIPOIiecce (CPAaBHUTEIBHOE HCCIEI0BAHIIE)
/ mox pen. A. M. Jlapuna. M.: Hayka, 1993. C. 15.

B Cm.: Ansniept C.A. IIpou3BOACTBO IO YrOJOBHBIM JeiaM, BO30YKJIaeMbIM IO Kano0e
MoTepIeBIIero: yueonoe nocoodue. Xappkon: M31-Bo Xapek. opu. uH-ta, 1976. C. 7.
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MOJIb30BaHUE CBOUM HMMEHEM, IPaBO aBTOPCTBA M JPYrue HEUMYIIECTBEHHbIC
npaBa) 6O HAPYIIAIOMMME UMYILECTBEHHBIC IPaBa TPasKIaHUHA» .

Wtak, MopanbHBI BpeJ BKIIOYAET B CeO0s: BO-TEPBBIX: HPABCTBEHHBIE
CTpaJiaHusl; BO-BTOPBIX, PU3HUECKUE CTPATAHUS.

HpascTBennbie CTpalaHus 3aKJTIOYAIOTCS B HPaBCTBEHHBIX
MEPEKUBAHUSIX B CBSA3M C YTPATOM POJICTBEHHUKOB, HEBO3MOMXKHOCTHIO
IPOJOJKATh AKTUBHYIO >KM3Hb, MOTEped paboThl, pPAaCKpBITUEM CEMENHHO,
BpaueOHOI TaUHBI, pacrpocTpaHeHUEM HE COOTBETCTBYIOLIUX
JNEHUCTBUTENBHOCTH CBEACHHUI, MOPOYALIUX YECThb, JTOCTOMHCTBO WJIU JEJIOBYIO
pernyTaiuo, BpeMEHHBIM OIPaHHUYCHUEM WJIU JTUIICHUEM KaKUX-IU00 Mpas U Jp.

YUto kacaercsa BTOPOM COCTABIAIOIIEWM MOpPAIBbHOIO Bpeda, TO
OJIHO3HAYHOIO OTBETa O €ro COAEp>KaHWM HU 3aKoHojaarenb, HU Ilienym
BepxoBuoro Cynma P® He paer. Tem He wMeHee, aHamu3 MOJOXKEHUU
noctaHoByieHus [lenyma o MOpanbHOM Bpee MO3BOJSET CAENATHh BBIBOJ, YTO
¢uzmyeckre  crpajaHus —  CTpaJaHus, MPUYMHEHHBIE  JCHUCTBUSIMU
(6e3nelicTBrEM), TOCATAIONIUMH Ha MIPUHAIJICKAIME TPAXKIAHUHY OT POKIACHUS
WIN B CWJIYy 3aKOHAa HeMmaTepuaibHble Ojara (KU3Hb, 3JI0POBbE, JTOCTOMHCTBO
JUYHOCTH), a Takxke (pusznueckas 00ib, CBSI3aHHAS C MPUYMHEHHBIM YBEUbEM,
MHBIM TOBPEXJICHUEM 3JI0POBBS JIMOO B CBSA3U C 3a00JIeBaHUEM, TIEPEHECEHHBIM
B pe3yJbTaTe HPABCTBEHHBIX CTPAJTaHUMN.

Hcxonst U3 BBIMIEU3NI0XKEHHOTO CJIEAYET, YTO MPECTYMHOE MPUUYUHEHUE
Bpeaa B JII000M U3 MEPEUUCICHHBIX (POPM SIBISETCS IOCTATOYHBIM OCHOBaHUEM
JUTSL TPU3HAHUS JTUIA TOTEPIEBIINM.

Kak yxe oTmMedasnioch, OCHOBaHHEM ISl TPU3HAHUS IOPUIUUYECKOTO JIUIIA
MOTEPHEBIINM  ABISIETCS (AaKT NPUYMHEHUS TMPECTYIUIEHUEM BpeJa €ro
MMYIIECTBY U JAEJOBOM pemyTaluu. B CBsI3M ¢ 3TUM BO3HHUKAET BOIPOC, YTO
CIeQyeT IOHMMaTh NOJA JEJIOBOM pelmyTauued OpUANYECKOoro auma. B
OOIlIETIPU3HAHHOM 3HAYEHUU peIyTaluusi - 3TO «IpuodpeTacMas KeM-HHOYIb
oOlllecCTBEHHAsl OIIEHKa, o0nee MHEHUE O KadyecTBax, JOCTOMHCTBAX U
HEJOCTATKaX KOro-HHOymb»' . Ilo MHeHHIO A. DpHENeBCKOro, IeIoBas
penyTanus JuIa — 3TO «COMPOBOXKIAOUIEECS IMOJOKUTEIbHOW OIEHKOM
o0IIecTBa OTPAXECHUE JEIIOBBIX KA4eCTB JIMIA B OOIIECTBEHHOM CO3HAHHM.
IlonsitTue "penoBas penyrtanus" OJIU3KO NOHATHIO '"4ecTh" M IMOJTHOCTHIO
OXBaThIBaeTCs uM''. 10 ero MHEHHIO, 9eCTh M PEIyTalds — 5TO IIOIHBIC
cuHOHUMBI. OTCI0J]a CIIEIYEeT, YTO JI€JIOBAsl permyTalusi — 3TO OTAEJIbHBIA BUJI
pernyTanuu (4ecTH) Kak poAOBOTO MOHSTHUSA, COAEPKaHHUEM KOTOPOTO SIBISETCS
OIICHKA B OOIIIECTBEHHOM MHEHHWH JIOOBIX Ka4eCTB JIUIIA.

JlenoBasi penyTanusi OPUAMYECKOTO JIMIA HMEET MaTepuajbHOe
BBIpQ)KEHHE, TPHU3HAECTCS B KadyecTBE AaKTHBAa, OTpakaeTcss B (PUHAHCOBOM

16 Brom. Bepxosnoro Cyna Poccuiickoit @eneparuu. 1995. Ne3. C. 9 - 11.

7 Osxeros C.J. CrnoBaps pycckoro sizeika: 70 000 cioB / mox pen. H. 0. llIBenoBoii. 23-¢
u3a., ucnp. M.: Pyc. a3., 1990. C. 676.

18 Opnenesckuiit A.M. Yka3. cou. C. 16.



OTYETHOCTH M MOJKET OINPEIEIATHCS KakK pPa3HUIA MEXKIAY IOKYIHOW LEHOMU
OpPraHM3alMHA U CTOUMOCTBIO IO OyXTaJaTEepCKOMY OallaHCy BCEX €€ aKTHBOB U
00s3aTeNbCTB. B yroioBHOM CyAONpOU3BOACTBE NMPUHUMAETCS BO BHUMAaHUE
TOJIbKO IIOJIO)KUTENBbHASL JI€JIOBasl penyTalus ropuaudeckoro Jjuna (T.e.
Haj0aBKa K II€He, yIUlauMBaeMasl IOKyNaTeJleM B OXHAAHUM OyayIliux
SKOHOMHYECKHX BHIFOM) .

§ 2. YrosioBHO-nipoueccyajibHoOe MOHATHE «IOTEPIieBIInii»

O npu3HaHUM JULA NOTEPIEBIINM JA03HABATENb, CIEA0BATENb, IPOKYPOP
WIM CYJbsl BBIHOCSIT IIOCTAHOBJIEHUE, a CyJl OIPEeJIEHne MO CBOCH MHUIIMATHBE
aubo Mo mpockde JMIa, mocTpagaBuiero oT npectymieHus. Ilo pesynpraTtam
IIPOBEJEHHOTO HAMHU HCCIEeN0BaHUs B 98 % ciydaeB MOTEpPHEBIIMM JIMIO
NPU3HAETCS 110 HMHHUIMATHBE JOKHOCTHBIX JHI’ . Ilomaraem, d9r0 JIHIO
CTaHOBMTCS MOCTPaaBUINM (PaKTUUYECKH B MOMEHT IPUUMHEHUS €EMY Bpea, T.€.
COBEpIIEHUs1 OOLIECTBEHHO OMACHOIO JESHUSA, U HENpPaBWIbHBIM SIBIISETCA TO,
YTO MpU3HAHUE JMIa MOTEPIEBIIMM CTAaBUTCI B  3aBUCUMOCTh  OT
BOJICU3BSIBJICHUS JOJDKHOCTHBIX JiML. HeOe3bIHTEpEeCHO B 3TOW CBSI3U OTMETUTS,
yTO B BeHrpuu s npusHaHus JIUIa NOTEPIIEBIIUM U JJIsl OCYILIECTBICHUS MPaB
MOTEPIEBILIEr0 JOCTATOYHO TOI'0, YTO HAPYIIEHBI WJIA MOJIBEPIHYTHl ONACHOCTH
€ro npasa ¥ 3akoHHbIe UHTEpechl (a03. /1/ §53 VIIK Benrpun).

OO6pa3ell MOCTaHOBIICHHS O MPU3HAHUU JIUIIA MOTEPIEBIINM 3aKPEIUICH B
npunoxeHu Ne 53 k cr. 476 VYIIK P®. B onucarenbHOM YacTd 3TOrO
MOCTAHOBJICHUSI ~ KPaTKO W3JIAraloTcsi OOCTOSITENhCTBA  MPECTYIUICHUS U
OCHOBaHUSl NPU3HAHUS JIMIA MOTEPIEBIINM (005S3aTENbHO YKa3bIBAE€TCS BU]
Bpeda, KOTOpbI ObpUT mnOpuuuMHEeH mnorepneBuiemy). Kpome Toro, mpu
MPUYMHCHUH HECKOIBKUX BHUJOB Bpela BCE OHHM JOJKHBI OBITH OTPAKCHBI B
JAHHOM aKTe. B pe30JIFOTMBHONM 4YacTW W3JIaraeTcsi pElICHHE CIEA0BATENSA O
MpU3HAHUU JIULA [OTEPHEBIIUM, OOBSBICHUUM €My [IOCTAHOBICHHUS U
pa3bsCHEHHUs IOTEPIEBIIEMY €r0 MPaB.

Hepenko Ha mpakTWKe CJeI0BAaTEeNd OrPAaHUYUBAIOTCS (POpMaATHHBIM
[IEPEYNCICHUEM [IpaB IMOTEPIEBIINX O€3 JE€TaIbHOIO0 MOSCHEHMSI OTIEIBbHBIX
TEPMHUHOB, YTO SIBJISIETCSI COBEPILIEHHO HEIONYCTHUMBIM. B 3TOi CBs3M cienyer
NpUHATH BO BHHMaHue mpeioxenne A. Ilapuil 00 oOs3aTenbHON Bblgaye
MOTEPHEBIIEMY CIEHHAIBHOM MaMSATKH, B KOTOPOM TMOMHUMO MEpEeUHs
MMEIOIIUXCS y TTOTEPIICBIINX MPaB J1aBaJIOCh OBl UX Pa3bsiCHEHUE B JOCTYITHOM

¥ Vuer HeMmarepuaiabHbIX akTHBOB [IBY 14/2000: ITonoxeHnne mo OyXraJTepcKOMY YYETYy.
VY1B. [Ipukazom MunucrepctBa purancoB PO ot 16 okt. 2000. Ne 911 // [Ipunoxenue k Poc.
ra3. 2001. Ne 6

2 Beero 6buI0 m3ydyeHo 300 yrojoBHBIX [I€J, PACCMOTPEHHBIX BeEpXOBHBIM CyqOoM
Pecniyoiuku Bypsitusi, paiionasiMu cynamu Mpkyrcka u Ynan-Y .
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JUIS  HECNCLHATNCTA B YTOJOBHOM CYIONPOH3BOACTBE (opMe’, HYKHO
JIOXOAYMBO OOBSICHUTH TaKU€ HUCKIIOUUTEIBHO IOPUIUYECKHE TEPMHHBI, KaK
«IOKA3aTENbCTBO», «XOJATAalCTBa», «OTBOA» -. Kpome Toro, cumraem
1enecooOpasHeiM 6oJiee nmoapoOHo paciudpoBath 1. 22 4. 2 cT. 42 YIIK PO 06
OCYIIECTBJIICHUU TOTEPIEBIINM WHBIX TIOJTHOMOYHUH, MPEeIyCMOTPEHHBIX
3aKOHOM, B€Jlb HEPEJIKO OHM HE 3HAIOT, O YeM BOOOIIE HAET peub, HAPUMED,
€CJIM YKa3aHO, YTO KOMHUI0 OOBUHUTEIILHOTO 3aKIIOUEHUS MOTEPIICBIINN MOXKET
MOJIYYUTh, TOJILKO 3asIBUB COOTBETCTBYIOIIIEE XOJaTalCTBO U T./I.

JINCKYCCUOHHBIM B TEOPHMU M HA MPAKTUKE SBISIETCS BOMPOC O TOM, B
KaKOW MOMEHT JIMII0 HEOOXOJMMO MPU3HABATH MOTEPIEBIIMM. DTOT MOMEHT
3aKOHOJATEIEeM HE YCTaHOBJEH, a, 3HAYMUT, 3aBUCUT OT CYOBEKTUBHOTO
YCMOTpEHus1 clieqoBaTens (Jo3HaBaTens, OpOKypopa, cyabM, cyna). Ha
MpaKTUKE HAOII0IaeTCs 3aMo37aioe MPUHITUHE JAHHOTO PEIICHUS, YTO JHUIIACT
MOCTPaJAABIIEr0 BO3MOXKHOCTH BOBPEMSI BOCIOJIB30BATHCS MPOIECCYaTbHBIMU
npaBamu. [loka3zaTelbHO B ATOM OTHONIIEHHUU YTOJIOBHOE JI€JI0, B KOTOPOM B
KauecTBEe MOTepHeBilel Obula MpU3HAHA U JIONPOIIeHa MaTh YOUTOro crycts 4
Mecsila mnocie BO30yXKJAEHUsT YroJIOBHOTO Jejia, U OJIHOBPEMEHHO OHa Oblia
03HAKOMJICHA C MAaTepHalaMH YrOJOBHOTO Ieda. A IO Apyromy Jeny,
BO30YXJeHHOMY 1O (akTy yOWICTBa, JUIO ObUIO MPU3HAHO MOTEPIIECBIIUM
cmycTss 2 Trojla, B JTOT € JCHb €My ObLI0 OOBABICHO 00 OKOHYAHUHU
MpeBAPHTEIBHOrO  CICACTBHS . 1I0 pe3ylbTaTaM MPOBEICHHOTO HAMH
00001IEHNs YrOJOBHBIX /i€l ObUIO YCTAHOBJIEHO, YTO JIMIIO OBUIO MPU3HAHO
MOTEPHEBIINM B JEHb BO30YXKIEHUSI YrOJIOBHOTO nena B 26, 3 % ciydaes, B
TEUEHUE HEeJeNM Tociie BO30YKJeHusl yrosnoBHoro nena — B 20 %, B Oonee
MO3HHE CPOKU — B 53, 6 %>,

B ropuandeckoii nutepaType BBICKA3bIBAIOTCSl Pa3IMUYHBIE CYXICHUS IO
MOBOAY TOrO, KOrja Iesnecoo0pa3Hee MpU3HaBaTh JIMIO MOTepHeBIIUM. Psin
aBTOPOB MpEJiaraeT, IO aHAJOTHHU C YCTAaBOM YTOJOBHOI'O CYAONPOU3BOACTBA
1864 r., cuuTaTh 3a4BJIEHHE O COBEPUICHHOM NPECTYIUIEHUH JOCTATOYHBIM
TOBOJOM TPU3HAHMS NAHHOTO JIMIA IOTEPIeBIINM . JIpyrue BBICKAa3bIBAIOT
MHEHHE 0 HEOOXOAMMOCTHU MPHU3HAHMS JIUL] TOTEPIEBIIUMHU MOCIIE MOSIBICHUS B

*! Tapuii A. 3ammra mpas KepTBBI IPECTYIUICHHS B POCCHIICKOM YTOJOBHOM mporecce //
[IpaBozamutHuk. 1997. Ne 1. C. 49.

22 Cwm.: FOpuenko B.E. [apanTuu mpaB MoTEpIeBLIEro B CyaeOHOM pazéuparenberse. TOMCK:
M3n-Bo Tomck. yH-Ta, 1977. C. 78.

2 Yronosroe geno Ne 62288 // ApxuB Kuposckoro paiionHoro cyna r. Upkyrcka 3a 2002 r.
** Vronosroe geno Ne 38573 // ApxuB OKTAOpbCKOTO pakioHHOTO cyma T. Mpkyrcka 3a
2002 r.

> Bceero 6bUIO m3ydyeHo 300 yroJoBHBIX [I€J, PACCMOTPEHHBIX BeEpXOBHBIM CyqoM
Pecriyonuku Bypsitus, paiionasiMu cynamu Mpkyrcka n Ynan-Y .

% Cm.: Kugkux A.A. O6ecrieucHue [paB HECOBEPUICHHOJETHUX MOTEPHEBIINX Ha
MPEBAPUTEIHLHOM CIEJICTBUM: JUC. ... KaH[. opul. Hayk. M., 1998. C. 20.
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nene oOBuHsIeMOro . TpeTbH CYHTAIOT, YTO PEIICHHE O MPH3HAHWM JIHIA
MOTEPHEBIIUM  CIEAyeT NPUHUMATh OJHOBPEMEHHO C  BO30YXIEHHUEM
YTOJIOBHOTO JeJIa B €NHOM IIPOLECCYaTbHOM aKTe .

[lomaraem, Hamboyiee BEPHBIM SBJISIETCS TPETUM BapUAHT, IMOCKOJBKY
MpaBoO JiMla OBITh MPU3HAHHBIM TMOTEPIEBIIMM C MOMEHTAa BO30YXKIEHUS
YTOJIOBHOTO Jieja SBJISIETCS JOCTaTOYHOM rapaHTuel oOecrnedeHus: MpaB U
3aKOHHBIX MHTEPECOB HA HayaJbHOW CTaJMM YroJIOBHOTO mpoiiecca. [loaTomy
CUMTaEM HEOOXOJUMBIM COTJIACUTHCS C MHEHHEM YYEHBIX-TPOIECCYaTUCTOB,
MOJIAraBIIMX, YTO pEIIEHHEe O TNPU3HAHUU [OTEPHEBIINM HEOOXOIUMO
MPUHUMATh OJTHOBPEMEHHO C pEelIeHHEeM O BO30YXKIEHUU YTOJIOBHOTO Jeia B
MOCTAHOBJIEHUH O BO30YXKJIEHMH YrOJIOBHOTO Jeja, Jubo cpazy mocle
BO30YXJIEHUS YTOJIOBHOTO Jiena. JJaHHOe MOJI0OKEeHHE HAIIO OTPaKeHHUE B 4. 2
ct. 49 VIIK Pecny6auku Benapycszg, B COOTBETCTBUH C KOTOpPOH
MOCTAHOBJICHWE O TMPU3HAHUU TMOTEPIHEBIINM BBIHOCUTCS OJHOBPEMEHHO C
BHIHECEHHEM TIOCTAHOBJICHHSI O BO30YXKIEHHHM YrOJOBHOrO Jeia, 3a
HCKJIIOYEHUEM CIIy4aeB, KOTJJa OCHOBAHUS JIJI1 3TOI'0 OTCYTCTBYIOT.

[IpencraBnsercs, 4TO BCE, KOMY MPECTYIICHHEM TMPUUYUHEH BpE]l,
JOJDKHBI TPU3HABAThCA TMOTEPHEBIIMMHU HE3aBUCUMO OT HUX JKelaHus (3a
UCKJIIOYEHUEM J€J1 YACTHOTO U YaCTHO-YOJIMYHOTO OOBUHEHUS), HACKOJIBKO K€
OHM TOKEJAI0T BOCIOJIL30BATHCSI CBOUMU ITPaBaMHU, 3aBUCUT OT UX YCMOTPEHHUSI.

I'TABA 2. OCOBEHHOCTH YUYACTHUSA NOTEPIIEBIIEI'O
HA JOCYAEBHBIX CTAAUAX YI'OJIOBHOI'O ITPOLECCA

§ 1. IIpoueccyanbHoOe MOJOXKEHNE MTOCTPAAABIICT0 HA CTAAUH
BO30Y:K/I€eHHsI YTOJIOBHOIO Jiejia

B coorBercTBUM c 11. 1 4. 1 c1. 140 YIIK PO 3adBneHue o npecTyrieHun
SBIIICTCS] 3aKOHHBIM TTOBOJIOM I BO30OYXKICHHSI YyroJOBHOTO jena. [TomooHoro
poJia 3asiBICHUSI UCXOAAT OT GU3MUECKUX U IOPUIUIECKUX JIUII, TTOCTPATABITUX
OT IPECTYIJICHUM.

" Cm.: JleBu A. O paclUMpeHHH IpaB MOTEPIEBIIEr0 W €r0 IPEACTABHTENS B YTOJIOBHOM
nporecce / A. JleBu, b. bunianze // Cos. rocturus. 1989. Ne 10. C. 7.

*® Cwm.: Tonoamyk, E.M. O COBEpIICHCTBOBAHMM MPABOBOTO CTATYCA IOTEPIICBIIErO //
AKTyanabHbIE POOIIEMBI OOPBOBI ¢ TIPECTYMHOCTHIO B Cubupckom peruone: CO. MaTepuaioB
Hayd.-mipak. koH$. Y.2. KpacHosipck: Cub. ropua. ua-t MBJl Poccun, 2000. C. 98; Arodapos
@®.M. Mexanusm peanuszanuu pyHKIUA OOBHHEHHUS MPH PACCMOTPEHHUH JIea CyI0M IepBO
WHCTAHIIMM: JUC. ... KaHA. ropuna. Hayk. OpenOypr. 2003 // http://www.kalinovsky-
k.narod.ru/b/yagof/Yagof-0.htm.

29 YrosioBHO-TIpoIiecCcyalibHbIA Kojieke Pecriyonuku benapych. BBenen B netictBue ¢ 1 sSHB.
2001 r. // http://www.levonevski.net/pravo/kodeksy/upk.
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3asBieHUe NOCTPAJABIIETO MOXKET ObITh KaK YCTHBIM, TaK U MUCbMEHHBIM
(u. 1 ct. 141 VIIK P®). K nucbMeHHOMY 3asBJICHUIO 3aKOH HE MPEbSBISAET
HUKAKUX TpeOOBaHUM, KPOME OJHOTO — OHO JIOJDKHO OBbITh MOAMHCAHO
3asiBUTENIEM. AHOHHUMHBIE COOOIICHHS O MPECTYIJIEHUU HE SBJSIOTCS TOBOJAMHU
JUTs1 BO30OYXIeHus1 yrojoBHoro fena (4. 7 ct. 141 VIIK PO).

Ecnu 3asButenem sBisercs (U3MUECKOE JMIO, NOCTpajaBlIee oOT
NPECTYIUICHUS, B 3asBJICHUM JOJDKHBI ObITh yKa3aHbl MOJHbBIE CBEJACHUS O HEM
(bamunusi, UMsi, OTYECTBO, MECTO JKUTEJIIHCTBA, MECTO PA0OTHI WU y4eObl), a B
cllydae, KOI/a 3asBJICHUE HMCXOAMUT OT IOPUJIMYECKOIO JIMIA, B HEM JOJDKHBI
collepKaTbCsl PEKBU3UTHI JaHHOW OpraHu3alld, COOTBETCTBYIOUIUE €€
YCTaBHBIM M YYPEIUTEIbHBIM JIOKYMEHTaM, CBEIEHUA O (PaKTHUECKOM
HAXO0XJIEHUU U KOHTAKTHOM Telle(OHE.

Ecnu 3asBUTENb TUYHO MPUOBLUT B OPraH JO3HAHMS, K CIEAOBATENI0 WIH
IIPOKYpPOpY, YTOOBI BPYUHUTh UM MHUCBMEHHOE 3asiBJICHUE O MPECTYIUIEHWHU, OH
Ipeaynpexaaercs 00 yroloBHOM OTBETCTBEHHOCTH 3a 3aBEJ0OMO JIOKHBIN TOHOC
1o cT. 306 YK P®, 0 yem pemnaeTcss COOTBETCTBYIOIIAsE OTMETKA Ha 3asIBJICHUU.
Ecnu nucbMeHHOE CcOOOIIEHHME O NPECTYIUIEHUMH MOJIYyYEeHO IO Io4Te, TO
NpeaynpexxJIeHne 00 YroJOBHOM OTBETCTBEHHOCTH IPOU3BOAMTCS  IPH
TMOCIIeYIOMICH SIBKE 3asBUTEIS . JIMIO He JOCTHTIIEE |6-IeTHero Bo3pacta o0
YTOJIOBHOW OTBETCTBEHHOCTH HE MPEAYNPEKIACTCS, EMY JUIIb Pa3bsCHAIOTCS B
JOCTYIHOM  (opMe  yroJoBHO-IIPOLIECCYalbHbIE  IOCJIEICTBHS, KOTOPBIE
BBITEKAIOT U3 MI0JJaBAEMOI0 UM 3asIBJICHUS O IPECTYIUICHUH.

B ropuandeckoil nMTepaType BBICKa3bIBAJIOCH OOOCHOBAHHOE, HA HaIll
B3IJIJI, MHEHUE O TOM, YTO B LEJSAX OKa3aHUs IMOMOIIM MOCTPAJaBIIUM Ha
cTaguu  BO30YXKJIEHHSI  YrOJIOBHOTO  JeJa  HeoO0XoauMo  pa3paboTaTh
CHEUUANIbHBIA OJIaHK MHCHBMEHHOIO 3asBJICHUS, I0JaBAa€MOro OyIylIuM
MOTEPIEBIINM O COBEPIIEHHOM HJIM COBEPIIAEMOM IPECTYIUIEHUH, aTPUOyTaMHU
KOTOPOro JOJKHBI CTaTh: JaTa W (padyna mpecTymeHHs, Kakoil Mo pacueram
3asBUTENI MPUYMHEH MMYLIECTBEHHBIN Bpel, HE JOMYCKAaeT JU MOCTPaIaBIINMA
BO3MOXXHOCTH HPUMHUPEHUS C JIMIOM, COBEPIIMBIIMM HPECTYIUICHHE,
NpPEANPUHUMAIOTCSA JIM KAaKWe-HUOYyAb MEpbl K COKPBITUIO MPECTYIMHOIO
JeSHUS

VYcTHOE 3asBIEHUE O MPECTYIUIEHWH 3aHOCHUTCA B IPOTOKOJ, KOTOPBIH
JOJDKEH COJEpXkKaTh CIENYIOIIME CBEICHMS: MECTO M BpeMs MpPUHATHSA
3asiBICHMS], JODKHOCTh M KIJIACCHBIM YMH WM 3BaHUE, (aMHIIWS U MHUIIHAIIBI
JUIa, TPUHSIBIIETO 3asBJICHUE, JaHHBIE O 3asBuUTeNe (haMuIns, UMsl, OTYECTBO,
JaTa ¥ MECTO POXKICHUS, TPAXKTAHCTBO, MECTO JKHTEIbCTBA, MECTO PabOTHI,

0 Cwm: KommenTapuii k YroJioBHO-TIpolieccyalibHOMY Kojnekcy Poccuiickoit @eneparum /
non pea. B.I1. Bepuna, B.B. Mo3zsikoBa. M.: Dx3amen, 2004. C. 354.

31 Cm.: Cunenxo C.A. Vaacrue MOTEPIIEBIIETO B PACCIEIOBAHUYU MPECTYIUICHUH. YTOJOBHO-
MpoLecCyalbHOe M KPUMHMHATUCTUYECKOE HCCIEAOBAHMUE: IUC. ... KaHJ. IOpUI. HayK.
Baamusoctok, 2001. C. 97 - 98.
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NacrnopT WJIM WHOM JOKYMEHT, YAOCTOBEPSIOLIMN JIMYHOCThH), OTMETKa O
Pa3bsICHEHUH OTBETCTBEHHOCTH 3a 3aBEIOMO JIOKHBIN JOoHOC 110 ¢T. 306 YK PO,
U3JI0)KEHHUE CYTHU 3asiBJIEHUSI OT MEPBOTO JHUIA, OTMETKA O TOM, YTO IPOTOKOJ
MPOYUTAH 3asiBUTENIEM M 3allUCaH C €ro CJIOB BEpPHO, a TaKKe MOAMHUCH
3asiBUTEINS M JMla, npuHsasiiero 3agsienue (Ilpunoxenne No2 k ct. 476 YIIK
P®). Cnenyer mnog4yepkHyTh, 4YTO €CJIM 3asBUTENb HE MOXKET JUYHO
NPUCYTCTBOBATh MPU COCTABICHUM MPOTOKOJA (HAaNpUMeEp, MOCTPaaaBILIMii
HaIpasiieH B OOJIbHUILY, CBEJICHUS MepearoTcs no teiaedony, yepe3d Murepuer),
TO B cooTBeTcTBUH ¢ 4. 5 cT. 141 VIIK P® ero 3asBienue opopmisiercs B
MOPSAJIKE, YCTAHOBJICHHOM JIJIsl CIy4aeB 0OHapy KEHHs] IPU3HAKOB MPECTYIICHUS
U3 UHBIX, YeM 3asBJI€HUE, MCTOYHUKOB. Ecimu ycTHoe cooOuieHue o
MPECTYIVIEHUHU OBbLIO CAENaHO MPU MPOU3BOJCTBE CIEACTBEHHOIO JEHCTBUS WIH
B XOJ€ CyIeOHOro pa30upareinbCTBa, TO OHO COOTBETCTBEHHO 3aHOCHUTCS B
IPOTOKOJI CJIEICTBEHHOI'O JEMCTBUS WM MPOTOKOJ CYAEOHOro 3aceqaHusi ¢
coOroieHueM o0mmX TpeOOBaHUI O MPUHSATUU 3asiBIeHUsS (T.€. 3asiBUTEIb
JOJKEH MOJINUCATh 3asiBJICHUE, €r0 HEOOXOAUMO MPEayNpeauTh 00 YroJoBHOM
OTBETCTBEHHOCTH 3a 3aBEIOMO JIOXKHBIM JoHOC). B ciywae, korma B xone
[IPEIBAPUTEIBHOTO  PACCIE€IOBAaHUA  CTAJ0  HU3BECTHO O  COBEPILICHHUH
NPECTYIUIEHUS, CJIEI0BaTENb, JO3HABaTEIb BBIHOCUT IIOCTAaHOBJIEHUE O
BBIJICJICHUH MAaTe€pUajoB, COJAEP)KAIUX CBEICHHS O HOBOM IPECTYIUICHUH, U3
YTOJIOBHOI'O JI€JIa ¥ HAIIPABJIEHUH UX MPOKYPOPY ISl PpACCMOTPEHUS.

[Ipu nonydyeHuwu 3asiBICHUS O MPECTYIJICHUH OHO HE3aMeIJIUTEIbHO
pErucTpUpyeTcs B KHUTE y4eTa COOOIIEHUU O MPECTYIUIEHHSX, a 3asBUTEIIO
0053aTEIBHO BBIAETCS TaJOH-YBEJOMIICHHE, COAEpKallUui JaHHbIE O JHIIE,
MPUHSBIIEM 3asBIICHUE, PETUCTPALMOHHBIMN HOMep, HamMmeHoBaHue OB/,
MPOKYpPATYyphl, aApec U CIyKEeOHbI TelepoH, MOJAMKUCH JIMIA, MPUHSBIIETO
3asBIEHUE, aTa U Bpems npueMa (4. 4 ct. 144 VIIK POD).

ITo nenam vactHOoro o6BHHEHMS (CT. cT. 115, 116, 4. 1 cT. 129 u ct1. 130
YK P®) u vactHo-nyonumunoro ooBuHenus (4.1 cr. 131, u. 1 c1. 132, u. 1 crT.
136, u. 1 ct. 137, 9. 1 c1. 138, 4. 1 ¢1.139, cT. 145, 9. 1 c1. 146, 4. 1 cT. 147,
cr.ct. 201 — 204 VYK P®) xanoba (3asBiieHHE) MOCTpajaBliero (WUiu
3aKOHHOI'O MPEJCTaBUTENS — JUIA JIeJ YAacTHOIO OOBUHEHHUS) SBIIAETCA
€AMHCTBEHHBIM IOBOJOM JJIs1 BO30YXAEHHUS YTOJIOBHOIO JieNa (3a UCKIIOUEHUEM
clIy4aeB, yka3zaHHbIX B II. 4 cT. 20 YIIK P®).

B u. 5 cr. 318 VIIK P® coxepxaTcsi OCHOBHBIE JaHHBIE, KOTOpBIE
JOJKHO COJIEepKaTh 3asiBJIICHHE, [T0JaBaeMO€ MOCTPAIABIINM HIIA €r0 3aKOHHBIM
MpeACTaBUTENIeM, IO JelaM YacTHOrO OOBWHEHHWS: HAWUMEHOBAaHUE CyJa, B
KOTOPBIN OHO TMOJAETCs, OMMCAHNE COOBITUS MPECTYIUICHUS, MECTa, BPEMEHH, a
Takke OOCTOSITEBCTB €r0 COBEPIICHUS, MPOChOY, aJpPEecOBaHHYIO CYyIy, O
MPUHSATUM YTOJIOBHOTO JieJIa K IPOU3BOACTBY, JAaHHBIE O JIULIE, IPUBIECKAEMOM
K YrOJIOBHOM OTBETCTBEHHOCTH, CIHCOK CBHJETENEH, KOTOPBIX HEOOXOIUMO
BBI3BaTh B CYJ, MOJMNMKCH JIMIA, €ro noaaswero. [lo gemam 4acTHOro M 4acTHO-
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myOJIMYHOTO OOBUHEHUS B 3asBJICHUU JOJDKHA COJIEPKATHCS SICHO BhIpaKEHHAs
pocs0a O IPHBICICHNH BHHOBHOTO K YLOJIOBHOM OTBETCTBEHHOCTH .

CymectBennoit Hoemon — YIIK PO, puusdromeid Ha yKpeIuieHUE
MIPOLIECCYAIBHOTO CTaTyca MOCTPAJABIIETO, ABJISETCS YCTAHOBJIEHUE B Y. 5 CT.
144 VIIK P® BO3MOXHOCTM 00ajoBaTh 3asBUTENIEM OTKa3 B TIpUEMeE
3asBJICHUSI TPOKYPOPY UJIU B CYyJ B MOPSIAKE, YCTAHOBIEHHOM CT.CT. 124 u 125
VIIK PO.

Jlo3HaBaTenb, OpraH JO3HAHUSA, CIEA0BATENb, IPOKYPOP MPHU MOTYYEHUU
3asBJICHUS TIOCTPAJIaBIIETO 00s3aHbI MPUHSTH €T0, TPOBEPUTH U PEUIUTH BOMPOC
0 JanpHeiIel cyanrObe mMaTepualoB Jiela B CpPoK He Ooiee 3-X CYTOK, a B
UCKIIFOUUTENBHBIX CIy4asX OpOoJiuTh 3TOT cpok a0 10 wim 30 cyrok (4.u. 1, 3
cT. 144 VIIK PO).

[lo 3asABIEHUI0 TOCTPAAABIIETO MOXKET OBITh NPUHATO OJHO U3
CIEAYIOIIMNX PEHICHUNU: O BO30YXKIECHUU YTrOJOBHOIO Jena, o0 OTKa3e B
BO30Y>KJICHUH YTrOJOBHOIO Jieda, O Hepelade ero Mo MmojacieICTBEHHOCTH WIH
noacynHoctu. B coorBerctBum ¢ 4. 2 ctr. 145 VIIK PO 3asButento 06s13aTesibHO
COO0IIaeTCs O MPUHATOM PELICHUH HE3aBUCUMO OT €ro cojaepxanus. [lomaraem,
YTO HEOOXOJAUMO YBEAOMIISITH O MPUHSATOM PEIICHUU HE TOJBKO 3asBUTEIIS, HO
TAaKX€ U MOCTPAAABLIETO.

B caydae, xorja yroioBHoe Aeno BO30YKAEHO, 3asBUTENO MPEACTOUT
BIOCJIEICTBHM YY4aCTBOBATh B MPOIIECCE B KAUECTBE MOTEPIEBIIETO.

Crnenyer OTMETUTH SBHYK) HECOTJIAaCOBAaHHOCTD HOPM  YT'OJIOBHO-
MPOLECCYATBHOTO 3aKOHA, PETJIAMEHTUPYIOIIUX MPOLECCYATBbHOE MOJ0KEHUE
MOCTPaJaBUIEro HA CTaAUU BO30YKIEHUSI yroJoBHOro jAena. Tak, B m. 13 ct. 42
VIIK P® ycTaHOBIEHO, YTO NOTEPIEBUIMKA BIPABE IOJYy4YaThb KOIHH
MOCTAHOBJIEHUNW O BO30YXKIEHUM YTOJIOBHOIO fena, a B 4. 4 cT. 146 VIIK P®
3aKpEIUIeHO, YTO MPU BO30YKJIEHHH YTOJIOBHOTO JIeJla O PEUIEHUU MPOKypopa
CJIEN0BATEIb, JO3HABATEIb B TOT K€ JI€Hb TOJBKO YBEAOMIISET 3asBUTEIA, B
TEKCT€ OTOM CTAaTbM HHUYErO0 HE CKa3aHO MO IMOBOJAY BbIJAYM KOIHMH
MMOCTAHOBIICHUS O BO30YXKJIECHUU YTOJOBHOTO Jeia, a Takke 00 00s3aHHOCTH
YBEIOMIIEHUS ITOCTPAIaBIIEr0, KOTOPBIM HE sBISIETCA 3asiBUTeneM. Kpome toro,
ynoTpeOieHue cioBa «noreprneBimuii» B 1. 13 cT. 42 YIIK PO npencrasusiercs
HECKOJIBKO HEKOPPEKTHBIM, IIOCKOJIbKY Ha 3TOT MOMEHT, KakK YK€ paHee
OTMEYaJIOCh, JIUIIO €IIE HE SBIACTCSA NOTEPIIEBIIUM B MPOLIECCYATbHOM CMBICIIE,
TaK KaKk B OTHOIICHWM HET0 eme He ObUI0 BBIHECEHO IOCTAHOBICHHUE O
Npu3HaHUU TnoteprneBuM. [lo3TOMy HEOOXOAMMO 3aMEHUTH B 3TOM Ciydae
«MOTEPIEBIIETO» HA «I1OCTPAIABILIETO.

2 Cwm: KommenTapwmii k YroJioBHO-TIpolieccyalibHOMY Kojnekcy Poccuiickoit @enepamuu /
non pea.M.JI. Ilerpyxuna. C. 211; HOpuenko, B.E. IlotepneBmiuidi OT mNpecTyrieHUs.
bapnayn: Anrait. k. uzn-so, 1979. C. 12.
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[IpaBa mocTpagaBUIMX OT MPECTYIUICHUN JOJKHBI ObITH B MOJIHOH Mepe
3alMIIEHBl HE TOJIBKO MPU BO30YXKJIEHUU YTOJOBHOTO Jeja, HO U B OOJbIIeH
Mepe MpU 0TKa3€ B €ro BO30YKIECHUU.

Ecnu 3asBiieHMe nepegaHo MO TMOACIEACTBEHHOCTH HWIIM TOJICYAHOCTH
aub0 B BO30YXKJACHUU YrOJIOBHOTO Jlefla OTKa3aHO, O MPHUHSATOM pEIICHUU
NoCTpaJaBInil yBenomisieTcs: B mucbMeHHO Gopme (Cm. Ilpunoxenus 10, 11
K cT. 476 YIIK P®). B cnyyae oTkaza B BO30YXJACHUU YTrOJOBHOTO Jielia
3asBUTENI0, KaK YK€ OTMEYAJIOCh, B T€U€HUE 24 4acOB HAIPaBISETCS KOMUA
BBIHECEHHOT'O MOCTAHOBJICHUS, TIPU 3TOM €MY Pa3bACHIETCS MPaBO 00XKaJoBaTh
JAaHHOE TIOCTAaHOBJIEHUE U MOPSAOK 00KallOBaHUSI MPOKYPOPY WU B cyd (4.4.
4, 5 ct. 148 VIIK P®). IlpencrapmusieTcsi, 4TO HE TOJBKO 3asBUTENb JOJKEH
MOJIy4aTh KONHWIO TNOCTAHOBJEHUS O BO30YXKIEHUU YTOJIOBHOTO Jeia, HO H,
HECOMHEHHO, IIOCTPAIaBIINN.

CoBepIlIeHHO 0YE€BUHO, YTO HEOOOCHOBAHHBIN UM HE3aKOHHBIA OTKa3 B
BO30Y>XJICHUH YTOJOBHOIO JIeja JIMIIAET JIMLO, NOCTPaJaBUIee OT MPECTYIHOIO
JesiHUSI, BO3MOXHOCTH CBOEBPEMEHHO OBITh MPU3HAHHBIM TMOTEPIEBIIUM U B
MOJHOM MeEpe 3allMIaTh CBOM HApYIIECHHBIE MpaBa W 3aKOHHBIE MHTEPECHL. B
VIIK P® He 3aKperieHO IMOJO0XKEHHUE O TOM, YTO 3asBUTE]Ib UMEET IPaBO Ha
03HAKOMJICHHE CO BCEMH MaTepHuaiaMu, KOTOpbie ObLIM COOpaHbl Clae0BaTEIEM
Mo «oTkKasHoMy» gneny. B aroir cBsasu Kouctutynuonssii Cyn PO B
[ToctanoBnennu ot 18 deBpansg 2000 r. coBepIIeHHO CIPaBEIINBO yKa3all, YTo
JaUIa, 4YbM TMpaBa W CBOOOJABI 3aTparuBarOTCA pelIeHMEM 00 OTKa3e B
BO30YXJEHUU YTrOJOBHOIO Ji€Ja, MMEIOT TMPaBO HA O3HAKOMJIEHHE C
MarepuaiaMi TPOBEPKU, MPOBEACHHON MO 3asBICHUI0 O NPECTYIICHUH, Ha
OCHOBAHHH KOTOPOTO BEIHECEHO 9TO PEIICHHE .

K coxanenuto, B YIIK P® He ycTaHOBIIEH CpOK Ha 00KaJOBaHUE
MOCTAHOBJICHUS CJIEIOBATElsl, JlIO3HABaTels 00 OTKa3e B BO30YXKICHUU
YTOJIOBHOTO Jienia. Ha mepBbIii BT 3TO BIIOJIHE CIIOCOOCTBYET 00€CTICUCHUTO
MpaB MOCTPANABIINX OT NpecTyruieHni. Ho Tak yim 370 B AE€WCTBUTEIBHOCTH?
besycnoBHo, Her. Benp caumkoM no3gHee 00XKaJOBaHUE YKa3aHHOTO
MOCTAHOBJICHUSI TPUBEIET K TOMY, YTO JIMLIO, COBEPUIMBILIEE MPECTYIICHUE,
MOXXET OBITh HE YCTAaHOBJICHO, & €r0 BHHOBHOCTh HE OyneT Jokazana. OueBHIHO,
YTO OllepaTUBHAs OTMEHA HE3aKOHHOTO pelieHus OyaeT criocoOCTBOBATH OoJee
MOJIHOMY ¥ BCECTOPOHHEMY BBISICHEHUIO OOCTOSATEIBCTB COBEPIICHHOTO
npecTyrieHus. B ropuaudeckoil auTepatype BBICKAa3bIBAIOCH OOOCHOBAHHOE
MHEHHE O TOM, YTO HEOOXOAMMO YCTAaHOBUTh CPOK Ha 0O0KajJOBaHHE
MMOCTAHOBIIGHUW CJIEIOBATeNs, JIO3HABATeNsi 00 OTKa3e B BO3OYXKICHHUH
YTOJIOBHOTO /e]1a, KOTOPBIH TOIIKEH OBITh PABSH ACCSTH CYTKAM .

33 Co6panwue 3akoHonaTenbcTBa Poccuiickoit @enepanun. 2000. Ne 9. Ct. 1066.

* Cm.: Mapteinuuk E.I'. Oxpana mpaB U 3aKOHHBIX MHTEPECOB JMYHOCTH B YTOJOBHOM
cynomnpou3BozacTBe / E.I'. Mapteinuuk, B.I1. Pagskos, B.E. IOpuenko. Kumunes: [ltuunna,
1982. C. 105.
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Ho Tonbko 11 3asiBUTENIb MOXKET 00KaI0BaTh MOCTAHOBJICHUE 00 OTKa3e B
BO30yKIcHMH yrosoBHoro nema? Clenyer pasauyaTh «IIOCTPaJaBUIErO» U
3agBureisi». K coxkalneHuio, B YroOJIOBHO-IIPOIIECCYAIbHOM 3aKOHE HE
ONpPEAEICH MPOLECCYaNbHbIM CTATyC 3adBUTENA, HECMOTpPS Ha TO, 4YTO B
HekoTopeiX crarhsax YIIK P® mnpeaycmartpuBaroTCs €ro  OTHAENBHBIE
npoiieccyanbHbie npasa (cT. 141, 4. 5 cr. 144 u T.4.), XOTS 9TO UMEET, HA HAII
B3IJISAJI, CYIIECTBEHHOE 3HAUYCHHE MJi OOEcreyeHus IpaB IMOCTPaJaBIIEro Ha
CTaJuu BO30YXJIE€HHUS YroysioBHoro nena. Korma 3asBUTENb U MOCTPaaBIINM —
OJIHO JIMIIO, TO HE BO3HUKAET 0COOBIX 3aTpynHeHUH. Ho B kauecTBe 3asBUTENS U
MOCTPAJIaBIIEr0 MOTYT BBICTYNAaTh JiBa pasHbIX Juma. Kak yxe oTMeuanocsh,
JIMIIO CTAHOBUTCS MOCTPAAABIIMM C MOMEHTA MIPUUYMHEHUS EMY MPECTYIICHUEM
(U3UYECKOro, HMYIIECTBEHHOTO WJIM MOpPaJIbHOTO  Bpelna, a 3asBUTENb
MOSABJISIETCS. B YTOJIOBHOM CYJOIPOU3BOACTBE C MOMEHTA MOJAYU UM 3asIBIICHUSA
0 MPECTYIUICHUH HE3aBUCUMO OT MPUYMHEHUS €My Bpeaa NpecTyIieHueM. Tak,
B 4. 4 ct. 148 VIIK P® 3akpemieHo, 4TO 3asiBUTEIb UMEET MPaBO 00KaJOBATh
MOCTAaHOBJIEHHE 00 OTKa3e B BO30YXKIEHUM YTrOJIOBHOTO jena. byner nu mpas
MOCTpadaBIIUH, oOXanyroluii  JaHHOE  MpoIecCyalbHOE  JEUCTBHUE
JNOJLKHOCTHBIX Jull? beccrmopHo, Aa. OQHako 3aKOHOAATEIBHO 3TOT BOIPOC, K
COXaJEHUIO, HE yperyanpoBaH. COBEpPHIEHHO OYEBUAHO, YTO 3TO JIMIIAET
MOCTPAAaBUIEr0 OJHOTO W3 MPUHLUNHUAIBHO CYIIECTBEHHBIX MPOLECCYATbHBIX
CPEACTB 3allUTBl €ro NpaB M 3aKOHHBIX HHTepecoB. He cnywaitHo B
ITocranoBnennun Koncrutynmmonnoro Cyaa P® ot 29 anpens 1998 r. no neny o
MpoBepke KOHCTUTYIUOHHOCTH 4. 4 cT. 113 VIIK PCOCP 6nu10 3aKkpermieHo,
YTO OTKa3 B BO30YXKJEHUU YTOJIOBHOTO JieJia MOKET ObITh 00KaJl0BaH HE TOJBKO
JUIOM, 3asBUBLIEM O MPECTYIUICHUHU, HO U JIOOBIM JIPYTUM JIUIIOM, HHTEPECHI
KOTOPOTO 3aTPArkBalOTCsl COOTBETCTBYIOMIMM [IOCTAHOBICHHEM

Takum o00pa3oM, TNOCTpaJaBIIMK OT TMPECTYIUICHUS Ha CTaJAUHU
BO30Y)KJICHHUS YTOJIOBHOTO JieJla MOYKET BBICTYNATh JHOO 3asBHUTENEM, JHOO
MOCTPAJABIIUM, HE SIBISIONIMMCS 3asBUTENEM. XOTEIOCh OBl COTJIACHUTHCSA C
MHEHUEM YYEHBIX, IMOJAramliux, 4YTO CIEAYeT BKJIIOUYHUTH 3aABUTENSI B YHUCIIO
YYaCTHUKOB yYTOJIOBHOTO CYAOMPOU3BOJICTBA, KOTOPHIH JOHKEH 001a1aTh CBOUM
COOCTBEHHBIM IIPOLICCCYANBHBIM CTaTycOM .. COBEPIICHHO OYEBHAHO, YTO
MPOLIECCYyaIbHOE MOJIOKEHUE 3asIBUTEIISI BECbMa U3MEHUYMBO: OH MOXET OBITh U
CBHJIETEJEM, U ITOAO3PEBAEMBIM, IIOATOMY €r0 IMPEIAratoT BKIKYUTH B YHUCIIO
VMHBIX YYaCTHUKOB YTOJIOBHOI'O Cy,Z[OHpOHSBOI[CTBa37. Hymaercs, uro B YIIK PO
HEOOXOMMMO  3aKpemuTh  OTIACIBHYI0  CTaThio,  PETJIAMEHTUPYIONIYIO

3 5C06paHI/Ie 3akoHnonatenbcTBa Poccuiickoit @enepanuu. 1998. Ne 19. Cr. 2142.

Cm.: barayrnunos @. IlporeccyanbHoe mosoxenue 3asBurtenis // 3akoHHOCTh. 2003, No 1.
C. 30; Kpyrnmos C.B. 3amura moteprepuiero. I[lopa craButs Touky // CnemoBatens. 2003.
Ne 8. C. 23.

Cm.: barayraunos. ®. Yka3. cou. C. 30.
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IpoLecCyalbHOE TIOJIOKEHHE TMOCTPAJaBLIEro, KOTOPYIO LEIeco00pa3Ho
IOMECTUTh MEPEJL CTAThEH O MOTEpPIIEBIIEM .
N3 anammza HopMm VYIIK P® crnenyer, d4Yro mOCTpajaBUIMK OT
NpecTyIyieHus: (3asBUTEIb) HA CTAaJUd BO30YKIEHHUS YrOJOBHOTO Jiefla Ha

CETOJIHSIIITHUM JCHb HAJIeNICH CIEAYIOIIUMU MPOIEeCCyaTbHBIMU MTPaBaMU:

1. TlogaBaTh 3asiBiIeHHE O COBEpIIeHHOM MpecTymieHuu (cT. 141 YIIK PO);

2. O06xanoBaTh HENPUHATUE 3aSABJICHUS O MPECTYIUICHUH  JOJDKHOCTHBIMHU
muuami (4. 5 ct. 144 VIIK P®D);

3. TlonmyyaTh TalloH-yBeIOMJIEHHE O MPUHATOM 3asiBieHuu (4. 4 cr. 144 VIIK
P®D);

4. TlonyyaTp komuu O BO30Y)KIEHHHM YrOJIOBHOTO Jena, 00 OTKaze B €ro
BO30Y)XJI€HUH,  OBITh  YBEIOMJIEHHbIM B  @eperade  jena 1o
MOJCJEACTBEHHOCTH WM MOACYAHOCTU (4. 2 cT. 145, u. 4 ct. 146, u. 4 cT.
148, m. 13 ct. 42 VIIK PO);

5. O6xanoBaTh OTKa3 B BO30Y>KJIEHUH YTrOJIOBHOTIO Jiejla IPOKYPOPY HIIU B CY[
B cllydyae, eciau sBisietcs 3asButenem (m. 5 cr. 148 VIIK P®), Owith
YBEJIOMJIEHHBIM O IPUHATOM cyabelt pemenuu (4. 7 ct. 148 YIIK PO).

OO0513aHHOCTB €r0 COCTOUT B HEOOXOIMMOCTH BO3JIEPKATHCS OT 3aBEAOMO
70HOro aoHoca (4. 6 cr. 141 VIIK PO).
DTO Janeko He MOJHBIM MepeyeHb MpaB, KOTOPBIMU B Hjeasie JOJKHO

OBITH HAJICJICHO JIULIO, TOCTPaJaBIIee OT MPECTYIUICHUS, TP MOAaue 3asBICHUS.

[lomaraem, 4T0 HEOOXOAMMO 3aKOHOAATENIHLHO 3aKPEMUTh BO3MOXKHOCTh Y4acCTHUS

aJBOKaTa — TMPEJACTaBUTENS (B TOM YHCIIE€ M OECIUIaTHO) IMOCTPAaJaBIIEro Ha

JAHHOM JTamne, KOTOpbId Obl MOT OKa3aTh €My  KBaJu(UIIMPOBAHHYIO

IOpUJIMYECKYIO TOMOIb, HAPUMEpP, MPU OTKa3e B BO30YKIECHUH YTOJIOBHOIO

Jena, a TakkKe MPelyCMOTPETh MPEIOCTABICHUE BO3MOXHOCTH IOJb30BaThCA

MoCJie TMPUHATHUS 3aABJICHUS IpaBaMU MOTEPHEBIIETO IMPU MPOBEACHUU MO

BO30OYXKJICHHS YTOJIOBHOTO Jeja CIIEACTBEHHBIX neficTBHIT (Ha3HaUYEHUE

cyaeOHoM SKCIIePTH3BI ", 0CMOTpa MecTa MPOUCIIECTBUS,

OCBHJICTEIILCTBOBAHMUS ), IPEIICTABIISATH HOBBIC (DAKTHUECKUE AHHBIE, TPEAMETHI

py 00KAIIOBAaHUH TTOCTAHOBJICHHS 00 OTKa3€ B BO30YKIECHUU YTOJIOBHOTO Jena,

3asBISATh XOAATaWCTBA O MIPOBEACHUU JIOMOJIHUTEIBHBIX IPOBEPOUYHBIX

*B  VIIK Peciybnuku  MongoBa, Hampumep, COICPXKUTCS  OTHeNbHAas  CTaThs,
peraaMeHTHpYIoIas MpolLecCyaabHbId CTaTyC MOCTpaaaBliero - cT. 58 (cM. YTroJioBHO-
MPOIIeCCyaTbHBIN KOJIEKC PecniyOnmku MonnoBa // http://sergei-
nasonov.narod.ru/IMoldova.zip).

3Cm.: Tleryxos [O. E. K Bompocy 0 peanusaiui HasHAYSHHs YrOJIOBHOTO CYIOIPOH3BOACTBA
B OTHOUIEHUM >KEPTB MPECTYIMHBIX MOCATaTeNbCTB // MaTepuansl MexaAyHap. Hayd.-Tpak.
KOH(., mocBslL. npuHaTHio HoBoro YIIK P®. M: U3n-Bo Mock. roc. ropua. akagemuw, 2002.
C. 65 - 66.

# Jlocratouno wacTo cymeOHBIC SKCIEPTH3BI HA3HAYAIOTCS 10 BO3OYKICHHS YrOIOBHOTO
7ena, B ATOW CBSI3M NOCTPAJaBIIMN JIMIIEH OMpPENENICHHBIX MpaB IO O3HAKOMIICHUIO C
MIOCTAaHOBJICHHEM CJIEJIOBATENSl O HA3HAUEHUU SKCIIEPTHU3bI, IOCTAHOBKOW BOMIPOCOB, 3asBIIATH
OTBOJI SKCIIEPTY.
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JNEUCTBUM, 3asBIATH OTBOJBI, II0Jb30BATHCA POAHBIM SA3BIKOM, ITOMOIIBIO
MepeBoYMKa, HE JaBaTh KOMIIPOMETUPYIONIUX ce0si OOBIACHEHUM, OBITH
YBEAOMJICHHBIM Ha JAHHOM JTalle O BO3MOKHOCTH IPUMHUPEHUSA C JIUALOM,
COBEPIIMBIIUM MPECTYIUIEHUE, B CIIy4a€ COBEPIICHUS MPECTYIJICHUSA
HEOOJbIION WIH cpeaHen TsDKeCTH TpeOOBaTh BO3MEILCHUS TMOHECEHHBIX
pacxoloB B CBA3UM C Y4YaCTHEM B YIOJIOBHO-IIPOLIECCYAJIbHOM JEATEIBHOCTH,
XOJaTalCTBOBATh O NPUMEHEHUHU MEDP 6esomacHocTn” U Ip. YBEOOMIATH
MOCTPAJABLIErO O €ro fnpaBax HEOOXOAMMO, Ha Hall B3I, HEMOCPEICTBEHHO
IpU TMOJAYe UM 3aABJICHUA O IIPECTYIUICHUHM IMOCPEACTBOM  BbIJIA4YU
COOTBETCTBYIOIIEH NAMSATKH.

§ 2. [Ipoueccya/ibHBIN CTATYC MOTEPIEBLIEr0 HA CTAAUNU
NpeIBapUTEJIbHOr0 pacc/iel0BAHUS

PaccmoTpum HEKOTOpBIE MPOIECCyaTbHbIE MTpaBa MOTEPIEBILETO.

Ilpaso  oasamv  nokazanus  SBIAETCA OJHOM W3  BaXHEHIIHX
3aKOHO/IATEbHO 3aKpEIIECHHBIX BO3MOXXHOCTE, PEeAOCTaBICHHBIX
noteprnesiieMmy. Cpeau BceX MPOIECCYalbHBIX BO3MOXHOCTEH JaHHOE IMPaBO
obnagaer ocobOoi cnenudukoi: noreprneBni (PU3NUECKOE JIUIIO) MOKET €ro
peaau30oBaTh TOJIBKO JIMYHO.

[loTepneBmnii — Qu3nyeckoe U0 [EHEH CBOUMH TOKa3aHUSIMHU,
MOCKOJbKY B OOJBIIMHCTBE CJIy4aeB OCBEIOMIIEH 00 OOCTOSTEIbCTBAX
MPECTYIUICHUS! M TOTOMY MOXKET IOMOYb CJIEIOBATENI0 YSACHUTH XapakTep
MpECTYIUIEHUs, pa3Mep yiiepOa, ONpEeAeNUTh KPYT CIEICTBEHHBIX BEpPCHIA,
noao3peBaeMbiX. [lokazaTenbHO B 3TOM OTHOUIEHWU YTOJIOBHOE [I€7I0, IIO
KOTOpPOMY NOTepreBiIe Oblja Mpu3HaHa A04b YOUTON, KOTOpasl MoKasaia, 4To
B yOHWICTBE MOJO3pPEBAET CBOEr0 ChIHA, 0OJiee ABYX JIET YHNOTPEOJISABIIETO
HAPKOTHYECKHUE CPEJICTBA, YBOJICHHOTO C PabOTHI, HEOJHOKPATHO M30MBABIIETO
6abyIIKy, BIOCICICTBAN €ro BUHA OblIa JOKa3aHa .

Cnenyer OTMETHTh, YTO Jaya T[OKa3aHUM MOTEPIIEBIIUM SBISETCS
OJIHOBPEMEHHO €ro MpaBoM U 00si3aHHOCTHIO. [IpaBo moTepneBlIero naBaTh
MOKa3aHUs O3HAYaeT, MPEeXe BCEro, ero mpaBo TpeOOBAThH JOINPOCA, €CIU OH
X0YeT 4TO-Tu00 coo0muTh ciemoparento. CienoBarenab 00s3aH €ro JOMPOCHUTH

1 C.A. CHHEHKO CIIpaBeTHBO yKa3bIBAI HA TO, YTO aKT MPHUMHPCHHUS CIIELYET OCYIIECTBIIATH
B CTaguU CyJeOHOr0 pPacCMOTPEHHUS YroJIOBHOTO Jejia, OJHAKO, OYEBUAHO, YTO 3HATH O
JAHHOM TIpaBe TOCTpajaBIIui AoikeH n3HavanbHO (CuHenko C.A. Yka3. cou. C. 100).
42IIaLHHoe MOJIO)KEHUE HalUIo oTpakeHue B 4. 2 cT. 2 degepanbHOro 3akoHa oT 20 aBr.
2004 r.: «O roCymapCTBEHHOW 3alllMTE IOTEPIIECBIINX, CBUJETENECH M HMHBIX YYaCTHHUKOB
YTOJIOBHOTO cyaonpou3BoacTBay (Denepanbusiii 3akoH oT 20 aBr. 2004 r. Ne 119-D3: B pen.
®denepanpHoro 3akoHa ot 29 gek. 2004 r. Ne 199-®3 // Cobpanue 3akoHOIATEIIbCTBA
Poccuiickoit ®eneparuu. 2004. Ne 34, Ct. 3534; Cobpanne 3akoHOaTeNbcTBA Poccuiickoi
Oenepanun. 2005. Ne 1 (4. 1). Cr. 25.

BVronosroe geno Ne 57525 // ApxuB JlennHckoro paitonHoro cyzaa r. Mpkyrcka 3a 2002 r.

19



HE3aBHUCHUMO OT TOT0, ObUT JIU OH JOMPOIIICH paHee. B 1000l MOMEHT ClieICTBUS
MOTEPIIEeBIIMI BIIPAaBE 1aBaTh MOKa3aHUA. B HUX MOTYT coepKaTbCsl HE TOJIBKO
00CTOATENbCTBA YTOJIOBHOTO JIea, HO TaK>Ke BBIBOJIBI, CYKJICHUS U OObSICHEHUS],
HamnpaBJICHHbIE Ha 3allUTy €ro 3aKOHHBIX IPaB W HHTEPECOB, OLICHKA
JI0Ka3aTebCTB, COOOpakKeHUsT 1O TOBOJY TOTO, KTO MOT COBEpUIUTH
npecrymienue. IIpegocraBieHue JaHHOW BO3MOMXHOCTH SBJISIETCS OJIHUM U3
OCHOBHBIX CPEJICTB 3aIIUThl NOTEPIEBIIMM CBOMX IIPAB U 3aKOHHBIX UHTEPECOB.

Jlompoc MOTEpPNEBLIETO OCYIIECTBISIETCS IO MpaBWiIaM J0Npoca
CBUJIETENISA, OH MpenynpexaacTcss o0 OTBETCTBEHHOCTHM 3a OTKa3 OT Jayu
MOKa3aHUM WIM 3a Jady 3aBelIOMO JOXHBIX IOKazaHuuh. Ho yromosHoO-
MPOLECCYAIbHBI  3aKOH  COJIEPKUT HEKOTOpbIe MCKIOYEHHs. Tak, B
coorBercTBUM ¢ 4. 2 cr. 191 VIIK P® norepneBmmii B BO3pacte A0
[IECTHAIATA JIET HE NPEeAyNpexaaeTcs o0 YrojllOBHOW OTBETCTBEHHOCTH 3a
OTKa3 OT Jayu NMOKAa3aHUM M 3a Jady 3aBEJOMO JIOKHBIX MokasaHuil. Kpome
TOTO, JIONPOC HECOBEPIIEHHOJIETHUX UMEET HEKOTOphle 0ocobeHHoCcTH. B 4. 1 cT.
191 VIIK P® 3akpemieHo, YTO [JOMNPOC IIOTEPHEBIIEr0 B BO3pacTte M0
YETBIPHAJLATH JIET, & IO YCMOTPEHHUIO CIEA0BATENS U JONPOC MOTEPIEBUIETO OT
YETBIPHAAUATH 0 BOCEMHAMAIATH JIET MPOU3BOAUTCA C y4aCTHEM IeJarora.
IIpn gompoce HECOBEPIICHHOJETHETO MOTEPIEBIIErO BIIPABE MPUCYTCTBOBATH
€ro 3aKOHHBIN MPEICTAaBUTEND.

[loTepneBminii ©UMeeT MpaBO JaBaTh MOKAa3aHUs (3asBJISITh XOJaTalCTBa,
MPUHOCUTH >KalloObl, 3HAKOMUTHCA C MaTepuajaMl YroJOBHOTO Jiefla) Ha
POJHOM SI3BIKE WJIM SI3bIKE, KOTOPHIM OH BIAJEET, a TaKkKe IOJb30BaThCA
OecIiaTHO yciyramu nepeBoauuka (m.a. 6, 7 4. 2 ctT. 42, 4. 2 c1. 18 VIIK P®D).
Jlns Ha3HavYeHWs JUIa NEPEBOAUYMKOM CJEI0BATENIb, MPOKYPOpP, JAO3HABATEIb
WU CYAbsl BBIHOCST MOCTAHOBIEHUE, a cya — ompenenenue (4. 2 cr. 59 VIIK
PD).

Ilpaso npedcmasname oOokazamenvcmea. IloTepneBlInii UMeeT MNPaBO
MPEIOCTABUTh CJIENOBATEII0 HAXOASIIMECS B €r0 pPaclopsKEHUH JOKYMEHTHI,
CIIPaBKH O CTOMMOCTH HOBPEKICHHOTO WIM MOXUIIEHHOIO HWMYIIECTBA,
coAepKalmuye MaHHbIE O TEJIECHBIX IOBPEXKIACHUIX, IMPEIMETHI, HMEIOLIUE
OTHOLIEHHUE K MpeCcTymieHuto. Tak, Mo yrojloBHOMY JieNly, BO30YKJIEHHOMY I10
4. 4 ct. 111 YK PO, moteprieBmieii Obuta Mpu3HaHA CECTpa MOTUOIIEH, KOTopas
B Ipoiecce YOOpKM KBapTHUpbI, € MPOU30IUIO MPECTYIIICHHE, OOHapyKuia
MJIOCKOTYOIIBI, @ TAKXKE TOCKY € TBO3/EM C TISITHAMU OypoOTo I[BE€Ta, KOTOPhIE OHA
npuHecna ciaeposatento. [locaegnuit HaszHaumn CyJaeOHO-OMOJIOTHYECKYIO
AKCHEPTHU3Y, KOTOPOH OBUIO YCTAaHOBJIEHO, YTO JACHCTBUTEIBHO ATHUMH
npeaMeTaMu ObLI OTOPBAH HOTOTh, & TAKXKE MOBPEXKACH POT MOTUOIIEH, JaHHBIC
JI0Ka3aTeIbCTBA JICTIH B OCHOBY OOBHHHUTEIBHOTO 3aKTIOUCHHS

JI. 1. KokopeB, aHanmm3upys mpaBa NOTEPHEBIIEr0, BbICKA3aj, Ha HAaIl
B3IJIsAJl, HECKOJIBKO HETOYHOE€ MHEHUE OTHOCUTEIBHO TOrO, YTO IMOTEPIEBILIHIA

* Vronosuoe nemno Ne 35795 // ApxuB JlennHckoro paitonnoro cyzaa r. Mpkyrcka 3a 2001 r.
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UMEeT TMpaBO 4Yepe3 CBOEro  MPEACTaBUTENsS  cOOUpaTb  HEKOTOpPbIE
nokazatenbcra’ . Kak BepHO otMeuan B. A. CTpeMOBCKHi, «IIOHTH IO TAKOMY
MyTH O3HA4aJlo Obl MepeAaTh BEACHUE CICACTBUS YACTHOMY JIMILY, YYPEIUTh
MHCTUTYT «4aCTHOT'O ciegoBatensi». *® M3BecTHO, 4TO coOupaHue JOKa3aTeIbCTB
KAaK YacTh Ipollecca JOKa3blBaHUS OCYIIECTBISIETCS TOJBKO JIO3HABATEINIEM,
cienoBateneM, mOpokypopoMm, cyaom (4. 1 ct. 86 VIIK P®), a Ttakxke
3amUTHUKOM (1. 2 4. 1 cT. 53, 4. 3 cT. 86 YIIK PD).

Kak >xe ObITh moTepmeBmieMy B  ciydae, KOrja, IO €ro MHEHHIO,
HEO0OXOIMMO MPOU3BECTU KaKUe-THOO CIeJICTBEHHbIE NEHUCTBUA? 3aKOHOAATEINb
B OTOM ClIydyae MpPEIOCTaBIIET €MY IIPaBo 3asBUTh XOJATaiCTBO O
IIPOU3BOJICTBE TOTO WJIM MHOTO CIIEICTBEHHOTO AEUCTBUs. B ciydae, eciau pedb
UIET O Jenax 4acTHOrO OOBMHEHMS, TO YAaCTHBIM OOBHUHUTEINb, €CIIM OH HE C
CHUJIaX  CaMOCTOATEJNBHO  TOJYYHWTh  JOKAa3aTelIbCTBA, MOXKET  3asBUTH
COOTBETCTBYIOIIIEE XOAaTalCTBO MUPOBOMY cyane (4. 2 cT. 319 VIIK PD).

Ilpaso  3asaenamv  xooamaucmea. llocpencTBoM 3TOro  IeUCTBUS
MOTEPHEBIINNA MOXKET CYIIECTBEHHBIM 00pa30oM BIUATH HA XOJ U PE3yJIbTaThl
MPEBAPUTEIBHOIO  PACCIENOBAaHUS, TMPOSBISIETCS €r0 aKTUBHOCTh  Kak
y4acTHUKA YTOJIOBHOTO CYIONPOU3BOJCTBA. XOJATAaUCTBO MOXKET ObITh
3asIBJICHO B JIFOOOW MOMEHT MPOMU3BOJICTBA MO YTOJIOBHOMY JIeNly B MHUCHhMEHHOM
WU YCTHOM (popMe O MPOU3BOJCTBE MPOILECCYaATbHBIX NEUCTBUN WIIM IPUHATUU
MPOLIECCYAbHBIX PEHICHUN JJIsi yCTAHOBJEHUS OOCTOSITENbCTB, HMEIOIINX
3Ha4Y€HWE [JIs YTOJIOBHOTO Jieja, a TakkKe B MeisiX oOecredyeHusi mpaB U
3aKOHHBIX HMHTEPECOB JIMIA, IOCTPAJABIIETO OT MPECTYIUIEHUA. 3aKOH HE
OTPAaHUYMBAET KPyra MPOLECCYAIbHBIX JEHUCTBUM W PEUICHUW, O MPOBEACHUU
KOTOpPBIX  MOXET  XOJaraicTBoBaTh mnorepneBmmil. [lo  pesynbpraTam
MPOBEJAECHHOIO HAMU UCCJIEAOBaHUS OBUIO YCTAaHOBJIEHO, YTO MOTEPHEBIINE (MX
MpPEACTABUTENIH, 3aKOHHBIE MPEJICTABUTENN) HA MPEABAPUTEIBLHOM CJEIACTBUU
3asBISUITM  XodaTaiictBa B 56 9% ciywaeB, a Ha cTragud CyAeOHOTO
pazouparenscTBa - B 27,3 %", B OCHOBHOM HX TpeOOBaHUA CBOJWINCH K
CIEAYIOLIEMY: NPEKPATUTh YIOJIOBHOE JEJI0 B OTHOLIEHUH I10JI03PEBAEMOTO
(OOBHHSIEMOI0), O3HAKOMUTHCS C MaTepuajaMH YroOJIOBHOTO Jela, 0
MPOBEJEHUH CIEJICTBEHHBIX JEUCTBUM, TPUMEHEHUHN Mep O€30MaCHOCTHU U JIp.

[lucbMeHHOE XOHaTailicCTBO MPUOOIIAETCS K Jelly, a YCTHOE, B CBOIO
ouepe/ib, 3aHOCUTCS B TMPOTOKOJ CJIEJACTBEHHOTO MEWUCTBHS WA CyAeOHOTO

* Kokopes JIJI. IloTepmeBuimii OT NPECTYINICHHS B COBETCKOM YrOJOBHOM IPOLECCE.
Boponex: U3n-so Boponex. yH-ta, 1964. C. 41.

46 CrpemoBckuii B.A. YuacTHuku npenBaputTenbHoro cienctsusa. PoctoB: M3a-Bo Pocrtos.
yH-Ta, 1966. C. 220; Cm. Ttaxxke: FOpuenko B.E. IlotepneBmiuii ot npecrymienus. C. 18;
Hyopusnbeiii B.A. Yka3. cou. C. 54 — 55; KoMMeHTapuii K YTOJOBHO-TIPOIIECCYATBHOMY
konekcy Poccuiickori ®@enepanuu / non pen. B.I1. Bepuna, B.B. Mo3ssikoBa. M.: Dk3aMmeH,
2004. C. 135.

47 Bcero 6bLI0 m3ydyeHo 300 yroJoBHBIX [I€J, PACCMOTPEHHBIX BepXOBHBIM Cyq0oM
Pecniyoiuku Bypsitus, paiionasiMu cynamu Mpkyrcka u Yman-Y .
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3acenanus (4. 1 cr. 120 VIIK P®). B cinyuae ecnu yctHOoe XogaTalcTBO OBLIO
3asiBJICHO BHE PaMOK KaKOro-1uM0O CIEACTBEHHOTO JAECHCTBUS, TO ClIEOBATEINb
COCTaBJISIET MPOTOKOJ B coOoTBeTCTBUU CcO cT. 166 VIIK P®, yka3siBas B HEM
BpEMsi U MECTO €ro COCTaBJIEHHS, K€M OHO COCTaBJIEHO, JIMIIO, 3asBHUBIIEE
X0JaTaliCTBO, COJEPKAHUE U IOBOJBI TOCIEIHETO.

3aKOHOM YCTAaHOBJIEH ONPEAENEHHBI CpPOK, B TEYEHHUE KOTOPOIo
XO0JAaTaliCTBO MOJJIEKHUT 0053aT€IbHOMY PACCMOTPEHHIO — HEMEIJIEHHO WM HE
MO3JHEE TpEeX CYTOK CO JHS €ro 3asiBieHus (B ciy4yae, HampuMmep, €cliu
TpeOyeTcsl MpoBEpKa COOOIIAEMbIX B XOJATaWCTBE CBENICHMI), UTO IMO3BOJISIET
MOTEPIEBIIEMY CBOEBPEMEHHO BOCHOJIb30BATHCS CBOMMH MPOLIECCYATbHBIMU
npaamiu (ct. 121 VIIK PD).

OO0 ynoBIeTBOPEHUM XOAaTalicTBa JIMOO O €ro MOJHOM WM YaCTUYHOM
OTKJIOHEHUHU CJIeJI0BaTeb, J103HABATENb, MPOKYPOP, CYIbS JOJIKHBI BBIHECTU
MOTHUBHUPOBAHHOE IIOCTAHOBJIIEHHE, a CYJ - OINpPENEJECHUE C H3I0KEHHEM
OCHOBAaHMHN JUIi €ro OTKasza. JlaHHOe pelleHue JTOBOAUTCS [0 CBEICHUSA
3asiBUTENA. B 3akoHe HeE perjlaMeHTUPYeTCs Mpoueaypa O3HAKOMIICHUS
MOTEPHEBIIET0 C MPUHATHIM PEIICHUEM, HO JAaHHBIM MOPSI0K, OE3yCIOBHO,
JOJKEH OBITh 3aKOHOJATENbHO 3akperuieH. [IpeacraBnsieTcs menecooOpa3HbIM
HE TOJBKO 3HAKOMHTH MOTEPIHEBIIECTO C BHIHECEHHBIM MOCTAHOBJIECHUEM, HO U
JIOXOAYMBO Pa3bSICHUTH €My MOTHUBBI MPUHATOrO PEUICHHUS, HOPMBI 3aKOHA,
KOHKPETHBIE JOKa3aTeIbCTBA CO CChUIKAMU HAa MaTepualibl YTOJOBHOIO Jela,
MOPSIAOK 00XKaT0BaHUs, & TAKXKE BPYUYUTh KOMUIO JJAHHOTO JOKyMeHTa. OTKa3 B
YAOBJIETBOPEHUH XOJjaTaliCcTBa MOTEPIEBUINNA UMEET IPABO 00KaIOBATh.

Ilpaso  nomepnesuwieco  xooamaiicmeosamsv O  NPUMEHEHUU  Mep
oeszonacnocmu. B 4. 3 ct. 11 YIIK P® 3akpernieHo: npy HaTUYUU JOCTATOYHBIX
JAHHBIX O TOM, YTO MOTEPIEBIIEMY, €r0 OJNU3KUM pOJICTBEHHUKaM (1. 4 cT. 5
VIIK P®), poactBennukam (1. 37 ct. 5 YIIK P®) wnu 6u3kum aunam (1. 3 cr.
5 VIIK P®) yrpoxator yOWilCTBOM, MPUMEHEHUEM HACHIIHS, YHUUYTOKECHHEM
WJIU TTOBPEXKACHUEM MX UMYIIIECTBA JIMOO MHBIMU OMACHBIMHU MTPOTUBOIIPABHBIMU
JNESHUSIMUA ~ CyJ, HPOKYpOp, CJleAoBaTelb, OpraH JI03HAHUS WU JI03HABATEIb
MPUHUMAIOT B MpeJieNlaX CBOEM KOMIETEHLUHMH B OTHOIICHHM YKAa3aHHBIX JIUII
CJIeyIoNIe Mepbl 0e30macHOCTH: 1) B OTHONICHHH OOBWHSEMOTO M30MpaeTcs
Mepa IMpEeCceUeHHs] MpPU HAIWYUU JIOCTATOYHBIX OCHOBAHUM IMOjdaraTh, 4YTO
O0OBHUHSIEMBI MOXKET yrpoxaTh norepnenuiemy (mm. 3 4. 1 cr. 97 VIIK P®); 2) B
MIPOTOKOJIE€ CIEACTBEHHOIO JIEUCTBUSA, B KOTOPOM Y4YacCTBYET MOTEPHEBLINMA, €TI0
MpEACTABUTENIb HE NPUBOAATCA NaHHbIE OO0 HX JMYHOCTH, a HCIOJIb3YETCS
niceBoHUM (4. 9 cT. 166 YIIK P®); 3) koHTpOsIb 1 3anTUCh TeAe(OHHBIX U UHBIX
MIEPETOBOPOB JIOMYCKACTCS MO MUCHhbMEHHOMY 3asIBIICHUIO YKa3aHHBIX JIMII, a TIPH
OTCYTCTBHUU 3asIBJICHUSI — HA OCHOBaHUU cyaeOHoro pemenus (4. 2 cr. 186 YIIK
P®); 4) npenpsBiaecHHE JMIA JUIS OMO3HAHWUS  MOXET OBITH IMPOBEJICHO B
YCIIOBUSAX,  HMCKIIOYAIONIMX  BHU3YyaJIbHOE  HAONIOACHHE  OMO3HAIOIIETO
ono3HaBaeMbIM (4. 8 cT. 193 VIIK P®); 5) nonmyckaeTcsi mpoBeAEHUE 3aKPHITOTO
cyneOHOro pa30oupaTebCcTBa, €CJIM 3TOr0 TPEOYIOT HHTEpechl obOecredeHUs
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0e30MacHOCTH MOTEPIEBIINX, UX OJIU3KUX POJICTBEHHUKOB, POJCTBEHHUKOB, a
Takke Omu3kux jaui (m. 4 4. 2 cr. 241 VIIK P®); 6) cyn BhpaBe BBIHECTH
OINpeJIeIeHHe WIM MOCTaHOBJIEHUE O MPOBEACHUM JOMpoca MOTEPIEBILETO B
YCIIOBUAX, MCKJIIOYAIOLIMX BHU3yaJlbHOE HAOJIOJEHUE JIOINpPallMBaeMOro
APYTMMH YYaCTHUKAaMM YTOJIOBHOTO cynonpousBojctsa (4. 1 ct. 277 VIIK PO).

31 urons 2004 rona IN'ocynapcrBennoit Jymoit P® Ol mpuHAT 0aUH U3
«... KKU3HEHHO BAXKHBIX JUIS HAIIErO OOLIECTBA JOKYMEHTOB» - MenepanbHbIii
3akoH «O TrOCyIapCTBEHHOW 3alluTe€ NOTEPHEBIINX, CBUACTENECH U HMHBIX
YYACTHHKOB yTOJOBHOTO CYZONPOHM3BOACTBAY» ~ (Ialee COKPAIIEHHO - 3aKOH),
KOTOpbIM BCTynuia B AenctBue ¢ 1 sauBaps 2005 r. ['ocymapcTBeHHas 3amura
BKJIIOYAa€T B Cce0si: OCYIIECTBICHUE, BO-TIEPBBIX, Mep 0E€30MacHOCTH,
HaIpaBJICHHBIX HA 3alIUTy KU3HH, 3I0POBbS U (WUJIM) UMYIIECTBA YYACTHUKOB
YTOJIOBHOT'O CYJONPOU3BOJCTBA, BO-BTOPBIX, MEP COLMAIBHOM MOANEPKKUA B
CBA3M C HX YYaCTMEM B YrOJOBHOM IIpoliecce. 3aKOHOJATedb JOIMYCKaeT
NPUMEHEHUE MEp B OTHOIICHUU 3asBUTENIS, OYEBHUAIA WM SKEPTBBI
MPECTYIUIEHUS 10 BO30YKIEHHsI YTOJIOBHOIO JieJia, YTO AA€T MOJHOE OCHOBAHUE
cuuTaTh, YTO TMOCTpajJaBllivie, HE SBJSIOMIMECS 3asBUTEISIMU, BIIPaBe
X0JIaTaliCTBOBATh O MPUMEHEHUU JAaHHBIX Mep (4. 2 cT. 2 3aKoHa).

Cormacho 4. 1 cr. 6 3akoHa B OTHOIICHUM 3AIMMINAEMOrO JIMIA
(moTepreBmIero, ero OJU3KUX POJCTBEHHUKOB, POJCTBEHHUKOB, OJMU3KUX JIUIL
(4. 3 cr. 2 3akoHa) MOTYT MPUMEHSITHCA OJHOBPEMEHHO OJIHO WJIM HECKOIBKO
Mep Oe3omacHocTd: 1) nuyHas oxXpaHa, OXpaHa >KWIMINA WU HUMYIIECTBA,
MOCJIeAHUE MOTYT OBITh  OOOpYIOBaHbBl  TEXHUYECKHUMHU  CpPEICTBAMHU
HaOJII0JICeHNs, TPOTHUBOMOKAPHOM W OXpaHHOW curHanu3anueil; 2) Bblgayda
CHEUUANIBHBIX CPEJCTB WHIWBUAYAJIbHOW 3aIIUTHI, CBSI3M U OIMOBEIICHUS 00
omacHocTH; 3) oOecrnieyeHrne KOH(DUASCHIMATILHOCTH CBEJICHUN O 3allMIIaeMOM
nuue (3amper Ha BbIadyy CBEJACHUM M3 TOCYJAPCTBEHHBIX M HUHBIX
MH()OPMALIMOHHO-CIIPABOYHBIX (OHIOB, MOTYT OBITh H3MEHEHBl HOMeEpa
TenedOHOB, TOCYAAPCTBCHHBIC PETUCTPAIMOHHBIE 3HAKM TPAHCIOPTHBIX
CPEACTB, UCIOIb3YEMbIX WM MPUHAJJICKANIUX MNOTEPIEBIIEMY); 3) BpEMEHHOE
[oMeIlleHrne B 0Oe30macHoe MecTo; 4) INPUMEHEHHUE JONOJIHUTENIBHBIX MEp
0e30lacCHOCTH B OTHOLIEHWHU 3alMIIAEMOr0 JIMIA, COAEPKALIErocs IOJ
CTpaKe€i WU HAXONSIIErocs B MECT€ OTOBIBAaHWS HaKa3aHWUsS, B TOM YHCIIEC
NEepeBOJ M3 OJHOTO MECTa COACpXKAaHWUS TOJ CTpaxked WM OTOBIBaHMS
Haka3zaHus B japyroe. Kpome Toro, mo yroyioBHbIM JiejlaM O TSDKKHX U 0CO00
TSOKKUX — MOPECTYIUICHHSIX MOTYT TPUMEHSThCA  CIEIyIoIUe Mepbl: 1)
NepecesieHne Ha JPYroe MECTO KUTEIbCTBA (BPEMEHHOE WIIM MOCTOSIHHOE); 2)

8 aiines O. A. l'ocynapcTBeHHas 3amuTa y4aCTHHKOB YIOJIOBHOTO mporecca. M.: Dk3aMeH,
2001. C. 248.

¥ 0 rOCYJapCTBEHHOM 3alUTe TMOTEPIIEBIINX, CBUACTENCH U UHBIX YYaCTHUKOB yrOJIOBHOTO
cyaonpousBojicTBa: Denepanbubiii 3akoH 0T 20 aBr. 2004 r. Ne 119-®3 B pea. deaepanbHOro
3akoHa P® ot 29 gek. 2004 r. No 199-®3 // Cobpanue 3akoHomaTenbcTBa Poccuiickoi
Oenepanun. 2004. Ne 34, Ct. 3534; 2005. Ne 1 (u. 1). Cr. 25.
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3aMeHa JOKYMEHTOB; 3) U3MEHEHHE BHEIIHOCTU; 4) U3MEHEHHE MecTa pabOoThI
(ctyx0b1) uiu yueObl. OCHOBaHMSIMU [IJIsi IPUMEHEHUS BBINICYKa3aHHBIX MeEp
SBJISIIOTCS JTaHHBIE O HAJUYUU pPEaJbHOM Yrpo3bl yOWIICTBA MOTEPHEBIIETO,
HACWJIMS HAJl HUM, YHUUTOXEHUS WIN MOBPEXKJICHUS €ro UMYIIECTBA B CBSI3U C
y4acTHEM B YrOJOBHOM CYAONPOU3BOJICTBE, YCTAHOBJICHHBIC OPTraHOM,
MPUHUMAIOIIUM pelIeHne 00 OCYIECTBICHUHU TOCYAapCTBEHHON 3aIlUThI.

BropeiM 3akoHOIATENBbHO 3aKpEIJIEHHBIM BHJIOM TOCYJIapCTBEHHOM
3alllUThl, KAaK YK€ OTMEUalioCh, SIBIISIETCS NPUMEHEHHE MEpP COLMAIBHOM
noaaep>kku. OCHOBaHMSIMU JUIsl UX TPUMEHEHUS SIBISIOTCS THOENb (CMEpTh)
MOTEPHIEBIIET0, TPUUMHEHNE €My TEJIECHOTO MOBPEXKICHUSI WM MHOTO Bpela
€ro 37I0pOBbIO B CBSI3U C y4acTHEM B YTrOJIOBHOM cypaomnpou3BoacTBe. K takum
MepaM 3aKOHOJAaTeldb OTHOCHT  BBIIIATHl PA3IUYHBIX €IMHOBPEMEHHBIX
nocobuit (ct. 15 3akona). [loctaHoBIEHHE O MPUMEHEHUH Mep 0€30MaCHOCTH U
COLIMAJIBHOM MOAJEPKKH JTUOO 00 OTKaze B UX NPUMEHEHUH MOTYT OBbITh
00’kaJloBaHbl B BBIIIECTOSIIIMI OpraH, MpoOKypartypy win B cyd. Pacxopsi,
CBSI3aHHbIE C OOECHEYeHUEM TOCYJApCTBEHHOW 3allUThl, HE MOTYT OBITh
BO3JIOKEHBI HA TMOTEPHEBIIET0, (PUHAHCHUPOBAHHME OCYIIECTBISETCS 3a CUET
cpeacTB denepalbHOTO OrOIKETa.

[IpeacraBnsercs, 4To peanu3anus Ha NpaKTUKE JaHHOTO 3aKoHa, a
taxke HopMm YIIK PO, 3arparuBaronux BONpockl 0€30MacCHOCTH MOTEPIEBIIETO,
CaMbIM OJIarOMPUSITHBIM O00pPa30M CKaXKETCSl Ha YKPEIJICHUH MPOIECCYaTbHOTO
cTaTyca y4aCTHHKA YTOJIOBHOTO CYJOITPOU3BO/ICTBA.

Ilpaso 3as6n1ame omeodsl. B cooTBeTCTBUM €O CT. 61, 4. 2 CT. 62, CT. 63,
4. 1 ct. 64 VIIK PO norepneBmMi MOXKET 3asgBUTh OTBOJ CJIEJOBATENIO,
JI03HABATENIO, CY/IbE, IPOKYPOPY MO OAHOMY U3 CIEAYIOINIMX OCHOBAHUI:

l. Ecnu kT0-1M00 M3 NEPEUYUCIEHHBIX JIMIl SBJISIETCS TPakIaHCKUM
HCTLIOM, FPaXKIAHCKUM OTBETYMKOM WJIM CBUIETENIEM IO YTOJIOBHOMY JENY;

2. VYyacTBOBaJl B KauyeCTBE IMPHUCSIKHOIO 3acelarels, 3JKCIepTa,
CHEIUANNCTA, TEPEeBOIYNKA, TOHSATOTO, CEKpeTapsi CyAeOHOro 3acemaHus,
3alUTHUKA, 3aKOHHOTO TMPEACTaBUTENS IOJ03PEeBaeMOro, OOBHHSIEMOTO,
MPEACTABUTENS MOTEPIEBIIETO, IPaXKAAHCKOTO HCTIA WJIM OTBETUMKA, a CYIbs
TaK)kKe — B KaUeCTBE JO3HABATeNs, CJIe/I0BATEN, IPOKYpOpa B MPOU3BOACTBE IO
JAHHOMY YTOJIOBHOMY JIEJY;

3. SBnsgercst OAM3KUM POJCTBEHHHUKOM HIIM POJICTBEHHUKOM JIOOOTO W3
YYaCTHUKOB IIPOU3BOJCTBA MO YTOJIOBHOMY JIENY;

4. B cinyyae, eciii UMEIOTCSI UHBIE OOCTOSITEIBCTBA, JAIOLIME OCHOBAHUE
1oJjiarath, 4TO OHU JIMYHO, MPSIMO WJIM KOCBEHHO, 3aMHTEPECOBAaHbl B HCXOJIE
JAHHOTO YTOJIOBHOTO Jiefia (HarpuMep, JOJKHOCTHBIE JIMIA, OCYLIECTBIISIIOLINE
JTOJOBHOE  CYAOINPOU3BOACTBO MO  YrOJOBHOMY  J€ly, COCTOSIT B
HENPUATENIbCKUX WU, HA000POT, IPYKECKUX OTHOIIEHUSAX U T.II.).

Pemiennie 00 oTBOJIE cienoBarelnis, JO3HABATENsl IPUHUMAETCS
MIPOKYPOPOM; MPOKYpOpa — B X0OJI€ TOCYIeOHOTO MPOU3BOACTBA 110 YTOJIOBHOMY
JIeTy BBIMIECTOSIIIIMM TPOKYpPOpPOM, B XOA€ CyAeOHOro pa3dupareiabcTBa —
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CyIOM, pacCMaTPUBAIOIIMM YIOJIOBHOE JEJI0, OTBOJ, 3asBJICHHbIA CYJbe,
paspeniaeTcsi CyJJoM B COBEIIATEIbHON KOMHATE.

Kpome Ttoro, moreprieBmuii uMeeT MpPaBO 3asBUTh OTBOJ CEKPETApIO
CyIe0HOro 3acelaHusi, NEePeBOIYUKY, IKCIEPTY, CHEUUATUCTY NpU HAIUYUU
YKa3aHHBIX BBIIIIE OCHOBAHUH, a TAKXKe MPEAYCMOTPEHHBIX B COOTBETCTBYIOIIUX
cratbsax YIIK P® (68, 69, 70, 71).

Ilpaso npunocums oncanobsl Ha Oeiicmsue (bezdeticmsue) u peuieHue
0o3Hasamens, credosameisi U NPOKypopa u cyoa mpeaycMoTpeHo 1. 18 4. 2 cr.
42, 4. 1 ct. 19, u. 1 ct. 123 VIIK P®. Ilpokypop paccmaTpuBaer »*kaaody B
TEUEHHE TPEX CYTOK C MOMEHTA €€ MOCTYIUICHUSI, B UCKIIIOUYUTEIbHBIX CIyYasXx,
Korja HeoOXoAuMo HCTpeOOBaTh JOMOIHUTENbHBIE MaTepUalbl JIMOO MPUHSATH
uHble Mepbl, YIIK nomyckaer yBenrndeHue 3TOro cpoka 0 JECATH CYTOK, O YEM
00sA3aTeNbHO  yBEJOMIIIETCS 3asABUTENb. JlanmpHeliee NpoaJIeHHE CpoKa
paccMOTpeHus kajno0bl HeronycTumo. 11o pe3ynapTaTaM paccMOTpEHHS KanoObl
MPOKYpOp MPUHUMAET OJHO U3 CICAYIOIMIMX PEIICHUH: O TMOJHOM WIH
YaCTUYHOM YJOBJIETBOPEHUHU, 00 OTKa3e B YIOBJIETBOpeHUU KainoObl. CBoe
peuieHue MpPoKypop odopMiIsieT MOTHUBHUPOBAHHBIM ToOcTaHOBIeHUEM. O
MPUHSATOM PEIICHUU, O TOPSIAKE AATbHEHIIEro 00>KaJIOBaHUST HE3aMeTUTEIHHO
yBelloMJIsieTcsl  moteprneBmnii. B 3akoHe mpsAMO HE  IpeAycMOTpeHa
BO3MOKHOCTh MTOTEPHEBILETO MOTYYUTh KOMUIO YKa3aHHOT'O TOCTAHOBJIEHHUS, HO
JIyMaeTcsl, 4TO HE TOJIbKO MO €ro mpochbe, HO U BOOOIIEe €€ HEeoOXOIUMO
OCYIIIECTBHT .

[loMmuMo mnpokypopa, NOTEPNEBIIMN MOKET IMOJaTh XKajlody B CYI.
JlaHHO€ TOJIO)KEHUE 3akperuieHo B 4. 2 c¢T. 46 Konctutyunmn P® u Hanuio
otpaxkenue B cT. 125, 4. 3 c1. 29 VIIK P®. IlorepneBmnii MOxeT 00>KaJIOBATh B
pallOHHBIN CyJ MO MECTy MPOU3BOJACTBA MPEABAPUTEIBLHOIO PaCCIEIOBAHUS
MOCTAHOBJICHUSI  JTO3HABATENs, CleAoBaTeNs, MPOKypopa 00 OTKaze B
BO30YXJIEHUU YTOJIOBHOTO J€Ja, O MPEKpPaIleHUH YrOJIOBHOTO JieNla, HWHbIC
pemieHust U aercTBus (0e3AeCTBUS), KOTOPhIE CIIOCOOHBI MPUYMHHUTH YIIEepo
KOHCTUTYIIMOHHBIM TIpaBaM M CBOOOJIaM TMOTEPIIEBIIETO JTUOO 3aTPyIHUTH €r0
JIOCTyN K npaBocyauto. JKanoba MoxkeT ObITh MOJaHa MOTEPIEBIIUM JIMYHO B
Cyll, a TaK)Ke 4Yepe3 ciedoBaTels, J03HaBartels uin npokypopa. K coxanenuto,
3aKOHOJATENIb HE OMNpPEAENWI CPOK, B TEUYEHHE KOTOPOr0 YKa3aHHbIE JWIIA
o0si3aHbl TepefaTh kanoly, HO JyMaercsi, 4TO He3aMEIJIUTEIbHO, O YeM
HEOOXOIMMO CJIeNIaTh OTOBOPKY, YTO TMOCIYXHUT TOTOJHUTEIHLHOW TapaHTHEH
oOecrieueHusi mpaB mnoreprneBmuX. llocTynuBimas »xamnoba paccMaTpUBaeTCs
CyIOM €IMHOJUYHO HE MO3JHEEe MATH CYTOK C MOMEHTa ee mnoctyruieHus. Ha
cyneOHOoe 3acelaHue MPUTIIANIAIOTCS TMOTEPIEBIINM, €ro MPeACTaBUTENbh WU
3aKOHHBII NpPEICTaBUTENb, €CJIM OHM YYacTBYIOT B JI€Jie, TAK)KE MPUTIAIIatOTCs

3% YronoBHslit nporecc: yueOonuk / mox pen. B.II. boxbeBa. M.: Cmapk, 2002. C. 263;
KommenTapuii k¥ YrosoBHO-TiporieccyalbHOMY Kojekcy Poccuiickoit deneparuu / moj pen.
B.I1. Bepuna, B.B. Mo3sikosa. C. 312.
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WHBIE JIMIAa, YbU HHTEPECHl 3aTPAaruBaloTCs O0XKaTyeMbIM JEHUCTBUEM WM
pemenueM. B cyneOHOM 3aceaHny MPUHUMAET y4acTHE TaKKe U MPOKYPOP.

[lo pesynbTaTam paccMOTPEHHUS >KAJIOOBI CYIbs BBIHOCUT OJHO U3
CICAYIOMMNX PEIICHUN: O MPU3HAHUU JeUCTBUS (O€37eHUCTBUSI) WU PEIICHUS
COOTBETCTBYIOIIETO JIOXKHOCTHOTO JIMIIA HE3aKOHHBIM WJIM HEOOOCHOBAHHBIM U
0 ero 00s3aHHOCTH YCTpPaHUTH JaHHOE HapylleHuEe; 00 OCTaBICHHUH KaT0ObI
noTepnesiIero 6e3 ya0BIeTBOPEHHUS;

CBoe peureHue cyabs 0GOpMIIIET MOTHBMPOBAHHBIM IOCTAHOBIIEHUEM,
KOMHUIO KOTOPOTO HAIpPABJISIET MPOKYPOPY M MOTEPIIEBUIEMY C Pa3bsICHEHUEM
BO3MOXKHOCTH JaJIbHEHIIEro 00x»ajaoBaHUsS B COOTBETCTBUHM co cT. 127 VYIIK
P® B cyx xaccallMOHHON MHCTaHLIUHU.

Ilpaso umemsv npedcmasumens (1. 8 4. 2 ct. 42 YIIK PO®). IlotepneBiuii
B IOJHOW MEPE CMOXKET PEaln30BaTh CBOM MpPaBa, 3AIIUTUTh HAPYIICHHBIC
MPECTYIUICHUEM HWHTEPEChl, TOJbKO oOJaaas MO3HAHUSIMU B  00JIaCTH
IOPUCIIPYACHIMH. 3a4acTyl0 Ha NPAKTUKE CJIEAOBATENN MPU Pa3bsICHEHUU MPAB
MOTEPHEBIIEMY, K COXAJICHUIO, OrPAaHUYUBAIOTCA JUIIL  (OPMaATbHBIM
MpOUYTEeHHEM, 0€3 JeTaJbHOI0 MOSICHEHHS OTAEIbHBIX MOJIOKEHUM 3aKOHA, YTO
SBHO HEJOCTAaTOYHO JJIS JIWIA, HE CBEAYIIETO B IOPUANYECKUX Bompocax. Tak,
HafpuMep, MpaBO 3asBIATh XOJaTaiicTBa: BeAb 0€3 OObBSICHEHHUS JIUIlY,
MOTEPIIEBIIEMY OT MPECTYIUIEHHUS], TOTO, UTO MTOHUMAETCS MOJI XOIaTalCTBOM, B
Kakol (opMe OHO MOXET OBITh 3asBICHO, KAKOTO Kpyra BOIPOCOB KacaeTcs,
Korja I1esnecooOpa3Hee 3asiBiATb, OH HE CMOXET B TIOJIHOW Mepe
BOCIIOJIB30BATHCS MPEIOCTABICHHBIM 3aKOHOM mpaBoM’'. [109TOMy, Ha HaI
B3TJIA, y4acTue MPEICTABUTEIIA MTOTEPIIEBIIETO B YTOJIOBHOM
CYIIONIPOU3BOJICTBE  SIBJIIETCS HAJEKHOW TrapaHTHEHd oOecneyeHus MpaB
MOCJIEHET0, TOCPEICTBOM KOTOPOH OH CMOKET MPOPECCUOHATBHO U TPAMOTHO
OTCTanBaTh CBOM 3aKOHHBIE HWHTEPECHl HAa CTaJAUM BO30YKIAEHUS YTOJOBHOIO
Jena, TPeNBapUTENIbHOrO paccienoBanuss u B cyge. [lo pe3ynapraram
MPOBEJAECHHOIO  HaMu  OOOOLIEHHS  YTOJIOBHBIX el  MpPEICTaBUTEIb
MOTEPHEBIIEr0 Y4acTBOBal B yrojoBHOM mpouecce B 14,3 % cinyuaes. 13 Hux
aZBOKAT BBICTYNAJl B KauyeCTBE MpeACTaBUTENsT TOJNbKO B 11,6 % cnyqaeBsz.
CoBepIlIeHHO OYEBHJIHO, YTO aJBOKAThl JOJKHBI MPEJCTABIATb HHTEPECHI
MOTEPHEBIINX 3HAUUTEIHHO Yallle.

B cr. 45 VIIK P® BeiAensercs aBa BHUJA YTOJOBHO-TIPOIECCYATbHOTO
MIPEICTABUTENIBCTBA: JOTOBOPHOE U NMPEACTABUTEIBCTBO M0 3aKOHY. JloroBopHOE
MPEACTABUTENIBCTBO OCYIIECTBISIETCS aJBoKaTaMu. J[Jig momycka aaBoKaTa K
YY4acTUIO B YTOJIOBHOM CYIOMPOM3BOJACTBE B €€ HEOOXOAMM Opep Ha
UCIIOJTHEHUE MOPYYEHUs, TOTBEPKIAIOIIETO HAIMYKE Y aJIBOKATa MOJIHOMOYUI
Ha TMPEICTABICHUE MHTEPECOB KOHKPETHOTO  JIOBEPUTEINs, a  TaKxke

>l Cm. nogpoGuee: FOnomes C. YKperieHHe IPaBOBOrO CTAaTyca MOTEPHEBIIETO M €ro
npeacrasutens // Poc. roctunms. 1998. Nell. C. 21 — 22.

2 Bcero 6bUIO m3ydyeHo 300 yrojJoBHBIX J€J, PACCMOTPEHHBIX BepXOBHBIM CyaoM
Pecniyoiuku Bypsitusi, paitonasiMu cynamu Mpkyrcka n Ynan-Y .
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yIoCTOBepeHHe aaBokarta. ClieaqyeT OTMETHTh, YTO, NMOMHMO aJIBOKaTOB, B
KauecTBE TPEICTaBUTENICH MOTYT OBITh TAKXKe TOMYIICHBI MO IMOCTAHOBJICHHUIO
MHPOBOTO CYAbH OJUH W3 OJU3KUX POJCTBEHHUKOB IMOTEPIICBIIETO, TUOO WHOE
JIUII0, O JIOMYCKE KOTOPOTO X0/IaTalCTBYET MOCICHUM.

JlocTaToO4HO YacTO TOTEpIEeBIIME HE MPUOETAIOT K  TTOMOIIU
KBUTH(DUITUPOBAHHON FOPHUINYECKON IMOMOIIH, IOCKOJIBKY HE BCEM OHA «II0
kapmany». B m. 5 u. 2 cr. 131 VIIK P® mnpeanycMOTpeHO BO3MEIICHUE
MOTEPIIEBIIUM TIPOIECCYAIBHBIX HU3JIEP)KEK B BHUIE CYMM, BBITUIAYMBACMBIX
MPEACTABUTENIO TOTEpIeBIIero (aaBokaTy), HO ATO HE CHacaeT CUTYaIHIo.
[lomyuaetcst, uTo 1 6€3 TOro MoHecHIiee yuepo oT NpecTYIUICHUs U0, JOJIKHO
elle U OIIauMBaTh MOMOIIb aiBoKaTa. [[oTHOCThIO pa3fienisieM MHEHHE YUEHbIX-
MPOIIECCYANIMCTOB, TMOJAraloNIuX, 4YTO IOpUIUWYECKas IMOMOIIb, OKa3blBaemas
MOTEPHEBIIEMY aJBOKATOM TI0 HAa3HAYEHUIO CIeJ0OBaTeNs, JO3HaBaTes,
MPOKypopa, CyAa, NOKHA MPEAOCTABIATHCS OECIIaTHO M KOMIIEHCHUPOBATHCS
U3 cpelnctB  (QenepanbHOro OrOIKETa, C MOCIHEAYIOUIUM  B3BICKAHHEM
BBITUTAYEHHON CYMMBI C OCYXJICHHOTO B TIOPSIKE perpecca, Mo aHaJOTUU C
MPEIOCTaBICHUEM  OCCIUIATHBIX  IOPUIWYECKAX YCAYyT  TOJ03PEBAEMOMY
(o6BHHSIEMOMY, ToACYAUMOMY) (4. 5 cr. 50 YIIK P®) *. Cnemyer oTMeTHTH,
yTo Oonee moNOBUHBI (73 %) OMNPOIIEHHBIX NPAKTUYECKUX PAOOTHUKOB
COTJIACHIINCE C JAHHBIM CYKICHHEM

B . 12 ct. 5 VIIK PO naercs ucueprnbslBarOmni NEPEYEHB JIUL, KOTOPHIE
MOTYT BBICTYNIaTh B KauyeCTBE 3aKOHHBIX MPEIACTABUTEICH MOTEPIIEBIIETO:
POIIUTEH, YCHIHOBUTEIH, OMEKYHBI WJIM TIOTICYUTEIH HECOBEPIICHHOJIETHETO
MOTEPIIEBINIETO, MPEACTABUTENN YUPEKACHUN WIIM OpTraHU3AIHKA, HA TTOTICYCHUH
KOTOPBIX HAXOAUTCS HECOBEPIICHHOJCTHUN MOTEPIICBIINA, OPTaHBI OMEKH H
MOTICYUTEITLCTBA. 3aKOHHBIN MPECTAaBUTEh TOMYCKAETCS K YIaCTHIO B JIeie Ha
OCHOBAaHHHU JIOKYMEHTA, yIOCTOBEPSIONIETO (DAKT POJCTBA, YCHIHOBICHUS, OTICKU
HaJ] TOTEPHEBIINM, JTHOO MOATBEP)KIAIONMIETO IMOJTHOMOYHS TPEICTaBUTEIS
VUpeXKJACHUM W  OpraHu3amuii, Ha TOMEYCHUH KOTOPBIX  HAXOJIUTCS
MOTEPIIEBIINN, & TAK)KE MIPEICTABUTEIISI OPTAHOB OTIEKH U TIOTIEUYUTEIHCTBA.

B cmydae, ecnu moTeprieBIIMM SBISETCS IOPUAUYECKOE JIMIO €ro
WHTEPECHl OTCTAUBACT MPEJCTABUTEIh HA OCHOBE JIOBEPEHHOCTH. JJOBEpEHHOCTH
- THCHbMEHHOE YIOJTHOMOYHE, BBIIABAEMOE OJHUM JIUIIOM JPYyromMy s

3 Cm.: AGabkos A.B. IlpaBa morepmeBmmx B yroigoBHoM mpouecce // FOpua. ras. 1995.
Ne 17. C. 3; beixoB B.M. [IpaBa norepnesuiero no YrojoBHO-POLECCYyaTbHOMY KoAeKcy PO
2001 r. / BeikoB, C.B. Kommun // CnemnoBatens. 2002. Nel0. C. 3; Jlemuenko E.B. Yuacrtue
MOTEPIIEBUIET0 U €ro MpeJICTaBUTENs B JOKAa3bIBaHUM: aBTOped. AUC. ... KaH]. IOPU. HayK.
M., 2001. C. 18; Cenam E.A. YactHoe Hauasio B POCCHIICKOM YTOJIOBHOM CYJIONIPOU3BOJCTBE:
aBroped. auc. ... kaHa. ropua. Hayk. Caparos, 2000. C. 18; CkobmukoB I1.A. YromnoBHo-
MpaBoBas 3allUTa MOCTPaJaBIIMX OT MPECTYIUICHHI: mpakTuyeckoe mocodbue. M.: FOpucr,
2004. C. 23; IllecrakoBa T. YmemneHnusie mpaBa noteprneBmux // 3akoHHOCTh. 2003. Ne 8.
C. 22.

** Bceero 6buI0 omporieHo 250 mnpaktudyeckux pabdoTHukoB (100 cnemoBateneit, 55
no3Hapateineit, 40 cynei, 55 aBOKaTOB).
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MpPEACTABUTENILCTBA TIEpe] TPETbUMHU JHIamMu. J[OBEpEeHHOCTh OT UMEHH
IOpUIMYECKOTO JIMIA BBIAACTCS 3a MOJIMUCHI0 €r0 PYKOBOJUTENS WU HUHOTO
JUIA, YMOJHOMOYEHHOTO HAa H3TO €ro YyYpeIUTENbHBIMH JOKYMEHTaMH, C
MPUIOKEHUEM I[edaTu JaHHOW opranuzanuu. CienyeT OTMETUTh, YTO IS
y4acTUsi B YTOJIOBHOM  CY/AONPOU3BOJACTBE  BBIJACTCS  CHEIUaIbHas
JOBEPEHHOCTh, B KOTOPOH 0053aTeIbHO HEOOXOAUMO YKa3aTh CPOK €€ JIEUCTBHUS.
B mpoTuBHOM ciyuae, JaHHas JOBEPEHHOCTh JIEUCTBUTEIbHA TOJILKO B TEUCHHE
rojia nmociue ee Bbigauu (4. 1 ct. 186 'K PO).

3akoHOJATENEM, K COXKAJIEHHUIO, HE OIpPEJEeIeH MOMEHT, C KOTOpPOTO
MPEICTaBUTEINb MMOTEPHEBIIETO JOMYCKAETCS K YYaCTUIO B YTOJIOBHOM nene. Her
€AMHCTBA MHEHUS 10 J3TOMY BONPOCY H CpeAd MPOIECCYATUCTOB.
Bricka3blBaIMCh pa3inuHble CyXaeHus. HekoTopele ydeHble Mmojaraior, 4To OH
JOJKEH YJ4acTBOBAaTH C MOMEHTA BO30YXICHHS yroloBHOro jema’ . Jlpyrue
CUMTAIOT, YTO MPEACTABUTENIb MOXKET BCTYIMATh B MPOIECC C MOMEHTa MOJlauu
3asBIeHAs . Bomee 0GOCHOBAHHON HAM MPEACTABISICTCS BTOPAs MO3MLHS -
MpPEACTABUTEINb JIOJDKEH MPUBIEKAThCA K YYacTUIO B JI€JI€ YXK€ MpHU Mojaye
3asBII€HUS, KOIJa  TOTEpPIEBIIEMY  HEOO0XOoauMa  KBaIH(pUIUPOBAHHAsS
IOpUJIMYecKasl TOMOIlb, Hampumep, ISl 00KaloBaHUS TMOCTAHOBJICHUS 00
OTKa3e B BO30YXXJIEHUHM YTOJOBHOIO Je€ja, B HENPUHATHU JTOKHOCTHBIMHU
JTUIAMHU 3aBJICHUS OT JIUIIA, MOCTPAJIABIIETO OT MPECTYIHOTO JICSTHUSI.

> Cm.: Jlrobuaea C.d. 3amprTa MOTEPIEBLIEr0 OT MPECTYIUICHUS: MPABOBBIC ACIECKTHI //
VYronosHoe nipaBo. 1998. Nel. C. 64.

6 Cw.: I'pomeBoit FO.M. O6 obGecrneueHnH MpaB MOTEPIEBIIETO B AOCYACOHBIX CTaIUsAX
yrojioBHoro mporiecca / KO.M. I'pomesoii, C.®D. lymunud // Y4aCTHUKHA TTPEIBAPUTEITHHOTO
paccrienoBanusi U oOecredyeHWe UX MpaB M 3aKOHHBIX HHTEpecoB: cO. Hayd. TPYAOB.
Bousrorpan: U3n-so BCII MB/I P®, 1993. C. 40.
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3AKIIOYEHHUE

Bernarommiicss poccuickuil  ydeHslii — mnpoueccyanuct A.J[. boiikos
COBEPIIEHHO BEPHO OXapaKTepH30Basl MPOOJEMy 3allUThl MMpPaB MOTEPIEBIINX:
«IIpobsiemMa >xepTB MpPECTYIJIEHUH — OJIHA M3 BOMMIOUIMX BO BCEH HCTOpPUU
YeJI0BEYECTBA M OHA HAXOJWT OTHIOIb HE aJE€KBAaTHOE OTPAXXEHHE B CTPOE
YTOJIOBHOTO CYJIONPOU3BOJACTBA, OCYILIECTBISIEMOI0O HMMEHEM TOCYAapCTBay.
IloTrepneBmnii Ha NPOTSHKEHUU JUIMTEIBHOTO BPEMEHH OCTABAJICA CaMbIM
cna003alMIIEHHBIM M YA3BUMBIM YYaCTHHKOM YroJIOBHOro mnporecca. K
COXKAJICHHUIO, U YTOJOBHO-TIpolieccyanbHblii kojekc P® 2001 r., B Oombiiei
CTEIIEHH  HANpPaBICHHBIA HAa  YKPEIUIEHHWE MPOLECCYaJbHOTO  CTaTyca
M10/I03pEBAEMOI0 U OOBUHSEMOT0, HE MCHPABHII CYIIECTBYIOIIETO MOJOKEHHUS.
JIo cux mop NOTEPHEBIIMM HE BCErJa MOXKET 3allUTUTh CBOE HApPYLIEHHOE
MPECTYIUIEHUEM MPAaBO M 3aKOHHBIM MHTEPEC, B YACTHOCTH, 3TO OOYCIIOBIEHO
TE€M, 4YTO Ha NPAKTUKE HaAONIOAAeTCsl 3amo3Jajoe MPUHATHE PELICHHUS O
IIPU3HAHUM JIMIA NOTEPHEBIIMM, HE OIPEIAEIEH IPOLECCYAIbHBIM CTATYC
MOCTPAJABUIEr0 OT MPECTYIUIEHUs, He pa3pabdoTaHbl KOHKPETHHIE MEXaHU3MbI
peanu3anuu OTAENIbHBIX MpaB. 1103TOMy HEKOTOpBIE YyTOJOBHO-IIPOLIECCYAIBHBIE
HOPMBI, MOCBSILEHHBIE MPOLECCYaIbHOMY CTaTyCy HOTEpHEBIIEro, TPEOYIOT
COBEPIICHCTBOBAHUSA W KOHKpETH3alUMH. Tak, HampuMmep, Ha Hall B3TUIAL,
peneHre O NMPU3HAHUK NOTEPIEBUINM JTOJKHO IPUHUMATBHCSA OJHOBPEMEHHO C
BO30Y)KJICHHEM YIOJIOBHOTO Ji€Ja IpPU HAJIMYUM JIOCTATOYHBIX OCHOBAHMIA
roJjlaraTb, 4YTO JHIy NPUYMHEH (PU3NYECKUN, MOpAJIbHBIM, MMYIIECTBEHHBIH
Bpell WM CO3JaHa yrpo3a NPUYMHEHHs] TAKOTO BpPENa, O Y€M YKa3bIBAaCTCs B
IIOCTAHOBJIEHUU O BO30YKJIE€HUHU YrOJOBHOTO Jena. B ciydae, korja ocCHOBaHUS
JUIsL 3TOTO OTCYTCTBYIOT HAa MOMEHT BO30YXXJIE€HHS YTrOJIOBHOIO [ejia, B
JaNbHEWIIEM pEelIeHUuEe O MNPU3HAHWHM MOTEPHEBUIMM JOJKHO OQPOPMIIATHCA
MIOCTAHOBJICHHEM  CJIEIOBATeNs, JI03HABATeNsd, MPOKypopa, CyIbH JHOO
ONPENEIICHUEM CY/Ia.

Cuuraem, 4To HamOojee NPUEMIIEMBIM CIEAYET NPHU3HATh CIEAYIOLIEe
ONpe/eNieHNe TMOHSITHS MOTEPIHEBIIEr0: WM SBISETCS (PU3NYECKOE JIMIIO,
KOTOpOMY  IPECTYIUICHHEM WA  OOLIECTBEHHO  ONACHBIM  JIEIHHEM
HEBMEHSEMOT0 HEMOCPEJCTBEHHO MNPUYMHEH (U3NYECKUI, MMYIIECTBEHHBIH,
MOpPQJIbHBIM BpE€J WU JIMLO, B OTHOIIEHHUH KOTOPOrO HMMeEJa MECTO yrposa
IIPUYMHEHHNS BpEla, a TAKXKE IOPUANYECKOE JIUIO B CIIy4ae HENOCPEICTBEHHOIO
IPUYMHEHMSI NPECTYIUIEHUEM WM  OOIIECTBEHHO  OINACHBIM  JIEIHHEM
HEBMEHSEMOI0 Bpe/la €ro UMYILIECTBY WM JEJIOBOU PEIYyTAlMU, U FOCY1apCTBO
B Clly4ae MpPUYMHEHUs Bpena ero Oe3omacHOCTH M uHTepecaM. [Ipu sTom
yIyIIEHHas BBINOJA KaK COCTaBIIAIONIAs MMYIIECTBEHHOI'O BpEa HEIPEMEHHO
NOJDKHA TIOJIEKATh BO3MEIUCHUIO, €CJIIM OHA HAXOIMUTCI B IPUYMHHO-
CJIEICTBEHHOMN CBSI3M C COBEPUICHHBIM IPECTYIIEHUEM M OECCIOPHO J0Ka3aHo,
YTO JIMLO €€ MOIJIO ITOJIyYUTh.
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