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BBE/IEHUE

AKTYaJIbHOCTh  TeMbl  BBIMYCKHOM  KBaJIM(UKAIIMOHHON  pabOThbI
oOyCJIOBJIcHa B TIEPBYIO Ouepelb TapaHTUpoBaHHBIM B cT.48 Koncturynuu
Poccuiickoit  ®deaepanu  MpaBOM  Ha  MMOJy4YeHHWE  KBATU(PHUITMPOBAHHOU
IOpUINYECKON MOMOIIM. J[aHHOE MOJOKEHHE HANpaBJICHO Ha 3aIUATY IIpaB H
3aKOHHBIX MHTEPECOB TIpaxkaaH. [loMHMO 3TOro, 3alMTy MpPaB MU 3aKOHHBIX
VMHTEPECOB JIMLI, NTOCTPAAABIINX OT MPECTYIUIEHUS, & TAKXKE 3alUTy JIMYHOCTU OT
HE3aKOHHOTO U HEOOOCHOBAHHOT'O OOBUHEHMS, OCYKJIEHUS, OTPAaHUYEHUS €€ MPaB U
cB00O/ 0OecrneunBaeT 3aKperieHHast B CT. 6 YTOJIOBHO-NPOLECCYAIBHOTO KOJEKCa
Poccuiickon denepanuu dbopMynpoBKa Ha3HAYCHUS YTOJIOBHOI'O
CyJIOIIPOU3BOJCTBA.

He cmoTpst Ha 3HAUMTENBHBI MAacCHUB 3aKOHOJATEJIBHOM pPErIaMEHTAlUU
peaiM3aliiid TpaBa Ha TMOJY4YeHHE KBAIM(DUIIMPOBAHHOW IOPUIMYECKON B
JNOCYACOHBIX CTaausX YrOJIOBHOTO CYyIONPOM3BOJACTBA, @ TaKKE€ MHOMXECTBO
UCCJICIOBAaHU B JaHHOM HAMpaBJICHUM, BO3HHUKAIOT MPOOJIEMHBIE BOIPOCHI,
KACAIOIIUECH OTCYTCTBUS 3aKPEIUICHHS HAa 3aKOHOJIATEIbHOM YPOBHE IIOHATHSA
KBTM(DUIIUPOBAHHON FOPUIAMYECKON MOMOIIU B JOCYACOHBIX CTAIUSX YTOJIOBHOTO
CYAOIPOM3BO/ICTBA; CIOPOB B OIpENEICHUE Kpyra CyOBEKTOB, OKAa3bIBAIOLIUX
KBTM(UIIMPOBAHHYIO IOPUAMUYECKYIO MIOMOIIb B AOCYIEOHBIX CTAAMUSIX YTOJIOBHOIO
CYJOTIPOM3BO/ICTBA; OTCYTCTBUS BO3MOXXHOCTH OOpaTUTHCS 3a TOJyYECHUEM
KBAIM(ULIIMPOBAHHON FOPUIMYECKOM TOMOIIbI0 K aJBOKaTy (3a MCKIIOUYEHUEM
110/103PEBAEMOTr0, OOBUHIIEMOT0, U MHBIX MPEAYCMOTPEHHBIX 3aKOHOM JIMII), a TAKXKE
WHBIC MPOOJIEMbI, BBISIBJICHHBIE B XOJ€ HccienoBaHus. HeoOXoammMocTh perieHus
JAHHBIX ~ TpoOJEeM  TMOATBEPKAACT  aKTyaJlbHOCTh  TE€MBl  BBIMTYCKHOM
KBaJTM(DUKAITMOHHON PabOTHI.

Heabro nccnenoBaHusi B paMKax BBIMTYCKHON KBaJTU(UKAIMOHHOW pabOThI

SBJISCTCS  BBISBIICHUE OCOOCHHOCTEH peain3aiy IIpaBa Ha  IIOJYUYCHHUC



KBAJTM(UIIMPOBAHHON IOPUINUECKON MOMOIIN B JAOCYACOHBIX CTaIUSAX YTOJOBHOTO
CYJONPOU3BOACTBA.

JUisi 1OoCTMKEHUsT 0003HAYEHHOW LEM HEOOXOAMMO PEUIMTh CIENyHOIIne
3a1a4M:

- IPOAHAIM3UPOBAaTh  HOPMATHBHYKO  PEIJIAMEHTALMIO  IIpaBa  Ha
KBAJTM(PHUIMPOBAHHYIO FOPUIUUECKYIO TIOMOLIb;

- ONPECIUTh TIOHATHE U BBIIBUTH BUJIbI KBATU(UIIMIPOBAHHOMN IOPUINUECKOIM
MOMOIIIY B 10CYAECOHBIX CTAAMAX YTOJIOBHOTO CYONPOU3BO/ICTBA;

- YCTaHOBHUTHh CYOBEKTOB OKa3aHUs KBATH(PHUIIMPOBAHHOW IOPHUINYECKON
MOMOIIM B IOCYAEOHBIX CTAAUSIX YTOJOBHOTO CYA0IPOU3BOJICTBA;

- BBISIBUTH OCOOCHHOCTH U MpPOOJIEMHBIE BONPOCHI peaju3alys IpaBa Ha
NOJIy4YE€HUE KBATU(UIUMPOBAHHON IOPUINUYECKON TOMOIIN YYaCTHUKAM CO CTOPOHBI
3aIUTHI, @ TAKKE IPEJIOKUTh BAPUAHTHI UX PELICHMS;

- BBISIBUTH OCOOCHHOCTH U MpPOOJIEMHBIE BONPOCHI peaju3alys IpaBa Ha
MOJIy4YeHUE KBATU(UIMPOBAHHON FOPUINYECKON MTOMOUIM YYaCTHUKAM CO CTOPOHBI
OOBMHEHMS, a TAKXKE MPEAJIOKUTh BAPUAHTHI UX PEILICHUS;

- BBISIBUTh OCOOEHHOCTH W MPOOJIEeMHBIE BOMPOCHI peajiv3alusi MpaBa Ha
NOJy4eHHe  KBaIM(PUUHUPOBAHHOW  IOPUIMYECKON IMOMOIIM HMHBIM  JIUIAM,
BOBJICUEHHBIM B YTOJIOBHOE CYJONPOU3BOJICTBO, a TAKXKE MPEJIOKUTh BAPUAHTHI UX
pelIeHUS.

O0BbeKTOM HuCCIIeIOBaHUS SBISIFOTCS OOIECTBEHHbIE OTHOLICHHUS, CBA3aHHBIE
C peanu3allfeil nmpaBa Ha MOJIy4eHHE KBATM(ULIMPOBAHHON FOPUINYECKON MTOMOIIN
B CTaAUSX BO30YXJACHUSI YTOJIOBHOTO Jiefia U MPEABAPUTEIBHOIO PACCIEA0BAHNUS.

IIpeameToM ucciieOBaHMs BBICTYIHIIM HOPMBI YTOJIOBHO-ITPOLIECCYATBLHOTO
3aKOHOJATENbCTBA, CBSI3aHHBIE C  peajM3alMeld TMpaBa Ha  IOJYy4YCHHE
KBAJM(UIIMPOBAHHON IOPUIMYECKON MOMOIIM B JOCYIEOHOM CyIONPOU3BOJICTBE,
MaTepualibl CyleOHOM TpaKTUKA UM HaydyHble TpyAbl MO mpoOjeMaTuke
UCCIICIOBAHMSL.

Crenennb HAY4YHOI pa3padOTaHHOCTH TeMbI BBIITYCKHOMN

KBIM(UKAIIMOHHON  pabotbl. Bompockl, Kacawomuecs KBaTU(QUIIMPOBAHHON
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IOpUJIMYECKON TOMOIIM Kak B 1I€JIOM, TaK M B YTOJIOBHOM CYJONPOU3BOJICTBE,
uccrnefpoBamuch B pabotax A.A. baesa, A.B Bopo6néBa, 1.O. BockoboitHuka,
A.A. JlaBneToBa, E.P. Epraresa, A.B. 3akomonauHa, A.B. Ilonsxosa,
E.}YO. CanoBa, E.B.Cko0Obi, B.H.Cwmupnona, A.B.CtpemoyxoBa, E.I'. Tapo,
FO.B. Tuxonpasosa, 1.I'. YepHsikoBa u ap.

B pabotax ObLTM paccCMOTPEHBI pa3iMuHbIE ACHEKThl KBATU(MUIIUPOBAHHOM
IOPUANYECKON TIOMOIIM: TIOHATHE, BUIBI, MPOOJIEMHBIE BOTPOCHI, BO3HUKAIOIIHE
Opy peaM3allid TpaBa Ha TMOJy4YeHHE KBATU(UIIMPOBAHHON HOPUIUYECKON
MOMOIIH, B TOM YHUCJIE B YTOJIOBHOM CYAOIPOHU3BOJICTBE.

3HaueHne pa3padoTKu MPo0JieMbl VI TCOPUH M NPAKTUKHU JIEATEIbHOCTH
OpraHOB BHYTPEHHUX JI€J] WM UHBIX TPABOOXPAHUTEIBHBIX OPTaHOB 3aKIHOYAETCS B
MPEAJIOKEHHBIX BBIBOJIAX, KOTOPbIE MOTYT JOMOJHUTh TEOPETHUUYECKYI0 4YacTh
WHCTUTYTa KBATU(PUIIMPOBAHHOW IOPUANYECKON MOMOIIH, a TAKXKE HCIIOIb30BaHbI
P COBEPIIEHCTBOBAHUH YTOJOBHO-IIPOLIECCYATIbHOTO 3aKOHOJATENBCTBA B YaCTU
pEeryJIMpoBaHMsl  peajiu3allii IpaBa Ha TOJy4YeHUE KBaTU(PUIUPOBAHHOU
FOPUINYECKON TTOMOIIIH.

TeopeTnueckyrd OCHOBY pa0OThI COCTaBJSIIOT TPYAbl YYEHBIX B 00JIACTH
YTOJIOBHO-TIPOIIECCYaTLHOTO TIPaBa.

HopmaTtuBHy!l0  OCHOBY  pa0OTBhl  COCTaBIISIIOT  MEXIyHApPOIHbBIE
HOpMAaTHUBHBIE MTpaBoBble akThl, KoncTuTynms Poccniickoit @enepanyu, YToa0BHO-
npoueccyanbHbiil Koneke Poccuiickoit @enepanuu, a takxke nHble DenepanbHbie
3aKOHBL.

IMIMPUYECKasi 0CHOBA Pa0OThl COCTOUT U3 MPOAHAIM3UPOBAHHBIX HAaMU 19
MPUTOBOPOB, W 17 amneUIIMOHHBIX TMOCTAHOBJIECHUM, a TaKXKe pa3bsICHEHUI
Bepxosnoro Cyzna PO.

Mertonosioruueckasi o0OcHoBa paboTel. [Ipw HamucaHWUM  BBITYCKHOM
KBaJIM(DUKAIIMOHHON pPabOThl MCIOJB30BATUCH OOIICHAYYHbIE W YaCTHOHAYYHBIC
METOJABI MCCIENOBAaHMS. B 4aCTHOCTH, B KAauyeCTBE JAHHBIX METOJOB BBICTYNHIIN
Takue, KaKk aHajdn3 M CHUHTE3, (OpMaIbHO-IOPUINIECKHA, CUCTEMHO-CTPYKTYPHBIH

MCTOAbI, @ TAKXKEC aHAJIN3 JOKYMCHTOB.



Crpykrypa pabotsl. BrimyckHas kBanupukanmoHHas paboTa COCTOUT M3
BBEJICHUS, JBYX TIJaB, KaXaas W3 KOTOPBIX BKJIIOYaeT B ceOs Tpu maparpada,

3aKJIIOUCHHUS U CIIMCKA MCIOJIb30BaHHOM JIUTCPATYPHI.



I''TABA 1.TEOPETUYECKUE U ITPABOBBIE OCHOBBI PEAJIM3ALINNA
ITPABA HA KBAJIMOUITNPOBAHHVYIO IOPUIMYECKY IO ITOMOIDb B
NOCYAEBHBIX CTAAMAX YI'OJJIOBHOI'O CYIOITPON3BO/JCTBA

§ 1. [TonsiTre U BUABI KBATM(UITUPOBAHHOMN IOPUINUECKON MTOMOIIN

N3yuenue m000ro mpaBoBOro SIBJICHHSI HEBO3MOXKHO 0€3 ONpEIesICHUs €ro
noustus. HWccnenyemplii B JaHHOM paboOT€ WMHCTUTYT KBATU(DUIIMPOBAHHOU
IOpUINYECKON IIOMOIIM HE SBISETCA HCKIodeHueM. Ha cerogusamHui 1eHb
3akperieHHoe B cT. 48 Koncturtyuuu Poccniickoit @enepanuu npaBo Ha MOJIyYEHHE
KBJIM(DULIMPOBAHHON IOPUAMYECKON MOMOIIN HE COAEPKUT TOJIKOBAHUS TOTO, YTO
Takoe KBaJTU(UIIMPOBAHHAS IOPUIWYECKask MOMOIIb. Bee orpaHnyuBaeTcs IUIb Ha
YPOBHE JIOKTPUHBI, TAE€ YUYEHBIMH MPEAJIOKEHbl pa3inuHble (HOPMYITHPOBKU
MOHATHST  KBATM(PUIIMPOBAHHOW IopuaMyYeckod momomu. [lpexae yem wux
POaHATN3UPOBaTh, CUUTAEM HEOOXOIAMMBIM OTIEILHO PAaCCMOTPETh COJEpKaHHE
MOHATHHA «KBAJIM(DULIMPOBAHHBINY, «IOPUAUYECKUN» U «IIOMOILbY», 0OpaTUBIIUCH K
CJIOBAPIO PYCCKOTO SA3bIKA.

Cornacio TonkoBomy cioBapro pycckoro s3pika C.M.  Oxerosa,
«KBaTU(UIIMPOBAHHBIN — UMEIONITUHN BBHICOKYIO KBAIU(PUKAIIMIO OIBITHBIN PA0OTHUK,
TPeOYIOMIHI CrieIUaTbHbBIX SHAHMI» . [Tpu sTOM KBanuuKaIKs B JTAHHOM CIIOBape
TPAKTYeTCSl KaK «CTENEeHb TOJHOCTH KaKOMy-HUOYIb BHIY TpPYyAd, YPOBEHb
TMOATOTOBICHHOCTH» . Bolee  KPaTko —ONMCHIBACTCS — COACPKAHME —TEPMHHA

o o v 3
CKHOPUIUYCCKUMN» . «OTHOCAIIMNHCA K IIpaBy, IIPaBOBON) . «HOMOIHI)», COrJIaCHO

! TonkoBbIN CIIOBaph Oxerosa. URL:

https: //slovarozhegova ru/word.php?wordid=10935 (nata oOpamienus: 15 HOH6p$I 2023 1.).
TonkoBbIi CJI0Baphb OxeroBa /! URL:
https: //slovarozhegova ru/word.php?wordid=10934 (nata oOpamenus: 15 HosOps 2023 r.).
TonkoBbIi CJI0Baphb OxeroBa /! URL:
https://slovarozhegova.ru/word.php?wordid=36481 (nara o6pamienus: 15 HosOps 2023 r.).
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JTAHHOMY CJIOBApIO — 3TO «COJIEHCTBUE KOMY-HHOYIbh B YeM-HUOY/Ib WJIA y4acCTHE B
qeM-HUOY/Ib, IPHHOCSIIEE 0OIerdeH e .

Ecnu onupatbees muiis Ha TOJIKOBAHUE CIIOB, TPUBEJICHHOE B CII0OBAPE, MOKHO
CKazaTh, YTO KBATM(UIIMPOBAHHAS IOPUAMYECKAs TIOMOIhL — 3TO MPaBOBOE
COJICHCTBUE  OMNBITHBIM  PAOOTHUKOM,  HUMEIOIIUM  BBICOKMM  ypOBEHb
MOATOTOBJIIEHHOCTHU K PELIEHUIO ITPABOBBIX BOIIPOCOB.

BriBeneHHOe HaMu ONpeNeNieHUE SIBISETCA CIUIIKOM OOLIMPHBIM WU HE
PacCKpBIBAIOIIMM CYTh pPacCMAaTPUBAEMOTO TOHSTHS, B CBA3M C YEM CUUTAEM
HEOOXOAUMBIM  MPOAHAIM3UPOBATH  MHEHUSA  YYEHBIX, 3aHUMAIOITUXCS
MPOOJEMHBIMU BOIIPOCAMH KBATH(UIIMPOBAHHOMN IOPUIUYECKON MTOMOIIM UMEHHO B
paMKax yrojJoBHOT'O CyJONPOU3BOJICTBA.

[lo wmuenuto A.B.3akomonauHa, KBadupUIUPOBAHHAS IOpUIUYECKAS
MOMOIIb OCYILIECTBIISIETCS  «...ONPEACICHHBIMA HOPMaMu MEXAYHApOJAHOIO U
BHYTPUTOCYIAPCTBEHHOTO TIPaBa CyObEKTaMU — MPOQPECCUOHATBHBIMU IOPUCTAMU U
HalpaBjieHa Ha pPa3bSCHEHHE CMbICIA HOPMATUBHO-TPABOBBIX YCTAHOBIICHUM H
COBEpIIICHHE HOPUIUYECKUX U (PaKTHUECKUX JCUCTBHM 1O 3aluTe WU
BOCCTAHOBJICHHIO IIPaB, CBOOOA M 3aKOHHBIX HHTEPECOB KAKIOTo»’. TakmMm
o0pa3oM, aBTOp CYHMTAET, YTO OKAa3bIBaTh KBATU(DHUIIMPOBAHHYIO HOPUTUYECKYIO
MOMOIIIb MOTYT TOJBKO JIMI[Aa, HWMEIONIME [OpUaudeckoe oOpa3oBaHUE U
paboTarorire o npodeccuu, CBsI3aHHOM co cepoid mpaa. Mbl pa3jenseM MHEHHUE
aBTOpa, OJHAKO TAaKO€ MOHMMAHUE HE B IOJHOM MEpEe COOTBETCTBYET MO3UIUU
3aKOHOJAATENsS B 3TOM Boripoce. Tak, Hanmpumep, u3 cT. 8 denepanbHOro 3aKOHa OT
21.11.2011 Ne 324-®3 «O OecraTHOW ropuanyeckod momoiu B Poccuiickoi
deneparny clieAyeT, YTO OecruiaTHas KBaIH(UIMPOBAHHAS IOPUAWYECKAs

IIOMOIIIb MOKECT OKa3bIBAaThCA JIFOOBIM JIUIIOM, €CJIM JAaHHOC€ JIUIIO HMMECT BBICIICC

! TonkoBbIit CJIOBaph Osxerosa // URL:

https://slovarozhegova.ru/word.php?wordid=22575 (nara obpamienus 15 nosopst 2023 1.).

2 3akomonaus A.B. KBanuduuupoBanHas opuandeckas MOMOIIb B yrOJIOBHOM IpoIecce
Poccuu: monsitue, conepkanue, rapantuu : aBToped. auc. ... kaui. opua. Hayk. Camapa, 2007.
C.38.
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FOPUINYECKOE o6pa30BaHI/Iel, HE YYUTHIBAs MPO(PECCHOHATBHYIO NEATEIHHOCTS,
KOTOPOM 3aHUMAETCS TAKOE JIUIIO.

JlocTaTOYHO MIMPOKO TPEJICTABICHO OIpeAesieHue KBaTU(UIIMPOBAHHOM
opuandeckor momormm B padore T.M. JIpsideHKO, TI€¢ TOBOPUTCSA, HYTO «ITO
YHHUBEpCaJbHas MpaBoBasi ACSITEILHOCTh OMPEIEICHHBIX CyOBEKTOB, HAIIpaBICHHAS
Ha peryJupoBaHHe OOIIECTBEHHBIX OTHOLIEHWM B cdepe mpaBa, CBsi3aHHAs C
OKa3aHWEM KBaJIH(UITMPOBAHHOW IOPUINIECKON MMOMOIIN HEONIPEACTICHHOMY KPYTY
JMI B BO3HUKAIOIIMX JKMU3HCHHBIX CUTYAlUSAX, HAIPABJIICHHAs HA 3alUTY UX IPaB,
CBOOOJT M HHTEPECOB Ha YCIOBUSIX, HE MPOTHUBOPEUAIIUX 3aKOHOAATEIHCTBY
Poccumn»’. C faHHBIM ONPEACIICHUEM CIIOKHO COTJIACUTCS, TaK KaK U3 HETO CIEAYET,
YTO KBaJM(UIIMPOBAHHAS IOPUINYECKAs] IIOMOIIb MOKET OKa3bIBaThCS U JTUIAMH, HE
UMEIOIIMMH IOPUUYECKOTO 00pa30BaHUsl, YTO O HAIIEMy MHEHHUIO, CTaBUT O]
COMHEHHE TO, YTO TakKas MOMOIIb OYyJeT SIBJIATbCA HUMEHHO IOPUIAMYECKOH, He
TOBOPSI YK€ PO €€ KBATU(UIIUPOBAHHOCTb.

Tak kak mnpaBo Ha KBATU(UIMPOBAHHYIO IOPUIUYECKYIO TOMOIIb
npeaycmorpeHo Konctutynuen Poccuiickonn @enepanuy, Kak yxKe TOBOPHIIOCH
paHee BO BBEJICHHUM, HEOOXOAMMO PacCMOTPETh U COOTBETCTBYIOIIEe noHsTHe. [loa
KOHCTUTYIIMOHHBIM TIPABOM Ha TIOJMy4YeHUE KBaTU(PUIIMPOBAHHON HOPUTUIECKON
oMot .M. [loTtamHuk npejyiaracT MOHUMATh «IIPaBO KKJIOTO Ha oOpalieHue K
aJIBOKaTy, HOTApUyCy, IOPUCTY, TOCYJAPCTBEHHOMY, MYHUIIMIIAIBHOMY WJIA UHOMY
OpraHy 3a IOJYYEHUEM HKOPUINYECKON KOHCYJbTAllMM, 33 3alIUTOW HapYyIIEHHBIX
MpaB, 3a OPUINYECKUM 3aKperyieHHEM CYOBEKTUBHBIX MPaB U MPEIyNPEKICHUEM

VX BO3MOJKHOTO HAPYIICHHUS B OY/IyIIIEM .

! MenepanpHbiii 3ak0H «O  GecrUIaTHOW FOPUIMYECKOM mMoMomm B PoccuiicKoii

Oeneparun» ot 21.11.2011 Ne 324-®3 // CTIC KoncynbranTlIiroc.

Hbsiuenko T.M. KsanudunupoBanHas ropuauyeckas HOMOIIb //  AKTyaJbHBIE
po0sieMbl MPaBOBOrO, COLMAIBLHOTO W MOJUTHYecKOoro paszutus Poccum : Marepuansr XII
MexayHapoaHOM HayYyHO-TIPAaKTUYECKON KOH(EPEHIIMH CTYIEHTOB, MAarUCTPAaHTOB, ACITUPAHTOB,
couckarene, mnocsmeHHon 110-mernto CapaTOBCKOTO TOCYIapCTBEHHOIO YHHBEPCUTETA.
Capatos: U3narenscrBo "CaparoBckuii uctounuk", 2019. C. 92.

® Horamnnk V.M. AnBokarypa U KBaMpUIIMpOoBaHHAs ropuanydeckas momois // [IpaBo

U rocyaapcTBo: Teopus u npaktuka. 2013. Ne 8. C.85.
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Ecnu roBoputh 0 KBaTM(UIUPOBAHHON IOPUINUECKON MOMOIIX B IIEJIOM, TO
MOXHO corjacutbes ¢ nosunuend WM. [loramkuna, onHAaKo, y4uThIBas, 4YTO B
JaHHON paboTe KBaIM(PUIIMPOBAHHAS IOPUIMYECKAs MOMOIINb PacCMaTPUBAETCS B
YTOJIOBHO-TIPOIIECCYANIbHOM aCMEKTE, U aXke 0osiee y3KO: Ha CTaausX JOCYIAeOHOro
MpPOU3BOJACTBA, TO Ommke Bcero Ham mnoaxoasat wmHeHuss K.B. CmupHOBa
E.B. Cxo05I.

Tak, K.B. CMUpHOB CBOJUT KBAIM(PHUIMPOBAHHYIO IOPUAMYECKYIO MOMOIIb
HCKIIIOUUTEIILHO K JIeATEeILHOCTH ajBokaTa: «KpanmduiupoBaHHas opUaudecKas
MOMOIIb — 3TO JAESATENBHOCTD JIMIIA, 00JIa/Ial0IIero MPaBOBLIM CTAaTyCOM aJIBOKaTa,
HaIpaBJieHHAs Ha 3alIUTy MpaB U CBOOOJ TpakJaH W JHIl 0€3 I'pakJaHCTBA, Ha
OCHOBE TIPO(PECCHOHANIBHBIX CTaHAAPTOB KBaIU(UIIMPOBAHHON FOPHINYECKOU
IIOMOIIIM U HOPM KR . HccnenoBanue KBaTMPUIUPOBAHHOW HOPUANUECKON
MOMOIIIM HMMEHHO B JIOCYJIEOHBIX CTaausAX YrOJIOBHOTO CYAONPOU3BOJICTBA
npoBojuiiock E.B. Cko0Ool, koTOpas B CBOEM JHCCEPTAIMOHHOM HCCIICIOBAHUH
NpEeAJIOKIIIA  CIIEAYIOIee ONpeaeieHue: «KBAIU(PUIIMPOBaHHAS —OpUIUYECKas
MOMOIIIb B JIOCYICOHOM IPOM3BOJICTBE IO YTOJIOBHBIM JI€JIaM MPEJICTaBIIsIeT COOOM
OKa3aHHWE aJBOKaTaMH, 00JIAJAIOIIUMU CHCIUATbHBIMU IOPUANUYECKUMU 3HAHUSMU,
YMEHHUSMH M HaBbIKaMH, HMEIOITUMH COOTBETCTBYIOIIYIO KBaJIM(PHUKAIIUIO U MPaBO,
COIVIACHO 3aKOHYy, OCYILIECTBJISATh IOPUIAYECKYIO TOMONIb, HAIPABICHHYIO Ha
3¢ (PEeKTUBHYIO 3alIUTy MpPaB M 3aKOHHBIX WHTEPECOB YYACTHUKOB YTOJIOBHOTO
Cy,HOHpOI/IBBOI[CTBa»Z.

[Tocnennre faBa  aBTOpa  CBOAST  OKa3aHWE  KBAIM(DUIIMPOBAHHOU
IOPUIMYECKON TIOMOIIU B JOCYACOHBIX CTaAMSX YTOJIOBHOTO CYAOINPOU3BOJICTBA
WCKJIFOYMTEIIbHO K JICATEIIbBHOCTH aJBOKara. B  1maHHOM ciiywae cieayer
COTJIACUTBCSI, UYTO AJBOKAT JIEMCTBUTEIBHO OKA3bIBACT TAaKYH) MOMOIb, OJHAKO

IIOMHMO aJIBOKaTa IOpUIN4ICCKasd IIOMOIIb B I[OC}/I[66HBIX CTaguiax MOXCET OKa3aHa, B

! Cmupros K.B. O momstiu "KBanuduIMpoBaHHas IOpHandeckas momMoms" / Borpocs:
poccuiickoi octuiuu. 2021. Ne 16. C.89.

Ckoba E.B. Peamu3anuss KOHCTUTYIMOHHOI'O TIpaBa Ha KBaJH(PHUIIMPOBAHHYIO
IOPUIMYECKYIO TTOMOIIb B JOCYIEOHOM MPOM3BOACTBE IO YTOJOBHBIM JETaM : AWC. ... KaH].
ropua. Hayk. M., 2010. C. 38.
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COOTBETCTBUM C MPUHIUIIOM, ycTaHOBIEHHBIM cT. 11 VIIK P®, u cnenoBatenem,
JI0O3HABaTeNIeM, PYKOBOAUTENIEM cleacTBeHHoro opraHa (maiee — PCO) u
MIPOKYPOPOM, KOTOpPBIE TakKKe SBISIIOTCS (PAaKTUUECKH CyOBbEKTaMH OKa3aHUS
KBTU(PUIIMPOBAHHON IOPUANYECKON MOMOIIM B JOCYACOHBIX CTAAUSX YTrOJOBHOTO
CYJIOITPOU3BO/ICTRA.

Takum oOpa3oM, MOXKHO cJeJlaTh BBIBOJ, YTO KBaIU(UIIMPOBAHHAS
IOpUANYECKass TOMOIb, B YTOJOBHOM CYAOIPOM3BOJICTBE B IIEJIOM, OOJagaet
CJICAYIOITMMHU NMPU3HAKAMU

- OCYIIECTBISIETCS aJBOKATOM, clefoBareneM, pao3HaBateneMmM, PCO wu
MPOKYPOPOM, KOMIIETEHTHBIMUA B IOPUAMYECKUX BOMPOCAX, TO €CTh 00JaJatolMu
CHeIMaIbHBIMHU 3HAHUSAMH U COOTBETCTBYIOIIEH KBAIM(PUKAIIUECH;

- MOJpa3yMeBaeT IMoj co0OM MmpenocTaBiICHUE HE IOPUAMYECKUX YCIYT, a
OKa3aHW€ UMEHHO FOPUINYECKON MOMOIIIHN.

PasrpannuuBas TOHATHS TPEAOCTABICHUS YCIYr M OKa3aHWS TOMOIIIH,
aBTopbl MoHoOrpaduu «Teopust amBokaTypbl» MNHUCAIM O TOM, YTO YcCiayra —
JIOCTaBJICHUE OJiara 1o JOTOBOPEHHOCTH, B TO BpPEeMs KaK IOMOIIb — JOCTABIICHHUE
OJiara Mo He0OXOJIMMOCTH, U €r0 HEJIOCTABICHUE MOXKET MPUYUHUTE BPEJl TOMY, KTO
B HEM nycaaeTcal.

C naHHBIM MHEHHEM CTOUT COTJIACHUTHCSA XOTS OBbI MOTOMY, YTO OKa3aHUC
KBATU(UIIUPOBAHHON IOPUANUECKON MOMOIIM 03HAYaET UMEHHO OKa3aHUE MOMOIIIH,
TaK KaK €CJIM €€ He OKa3aTh, TO BO3HUKHYT MaryOHbIC MOCJCACTBUS: HEBUHOBHOE
JIUIIO TMIOHECeT HaKa3aHWe, BUHOBHOE JIMIIO HE TTIOHECET HaKa3aHue, Oy1yT HapyIICHBI
mpaBa U CBOOOJBI YEJIOBEKa W TpakgaHWHA. To ecTh MpaBO Ha TMOJy4YeHHUE
KBTM(DUITUPOBAHHON IOPUIUYECKOM MOMOIIN HEe OyIeT peaTn30BaHo.

Ucxonss u3 OykBanpHOro ToJKoBaHus cT.1 DenmepanbHOro 3akoHa OT
31.05.2002r. Ne 63-®3 «OO0 anBOKAaTCKOW JESATETBbHOCTH U aJBOKAaType B

o o 2
Poccuiickoi CDez[epauHI/I» , aIBOKATCKas ACATCIIBHOCTb — O3TO HHMYTO HHOC, KaK

! Bopo6sér A.B., IlonskoB A.B., TuxonpaBo FO.B. Teopus amBokatypel. M., 2002.
C. 26-39.
2 ®enepanbublii 3ak0H 0T 31 mas 2002 1. Ne 63-D3 «O06 anBoKaTCKON AEATEILHOCTH U

anBokatype B Poccuiickoit @enepauuny // CIIC KoncynsrantlLitoc.
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OKa3zaHWe KBaTU(UIIMPOBAHHON ropuaudeckoir momonti. OJHAKO HACKOJIBKO
KBATM(UIIUPOBAHHOM SIBIISIETCS Takasi MOMOIIb, ONMPEACIUTh ClIoxkHO. Hampumep,
no JaHHeiIM MuHtocta Poccuiickoit ®eneparuu  Ttoibko B 2023 roz[y1 3a
HEUCIIOJIHEHUE WM  HEHAJUIeKalllee  MCIOJHEHHE  aJBOKAaTOM  CBOMX
npodecCHOHANIbHBIX OO0S3aHHOCTEM Tepe]] TOBEpUTEIEM CTaTyC aJBoKaTa ObLl
MpeKpalleH B OTHOLIEHUH 68 aaBOKaTOB 1O BCE CTpaHe, 32 HAPYIIEHUE aJBOKATOM
HOPM TIpO(EcCHOHATBHON STHKM — B oTHoureHm: 110% [IpuBeneHHbIE
CTaTUCTUYECKUE JAHHBIE O HE CIPABUBLIMXCS WM HE HaJJIeKallUM 00pa3oM
WCIIOJTHSIIOUIUX CBOU MPO(PECCHOHANIbHBIE 00S3aHHOCTH aJIBOKATaX HE MO3BOJIIOT C
MOJIHOM YBEPEHHOCTBIO YTBEPXkIaTh, UTO OKa3aHHAas aJBOKATOM MOMOIIb BO BCEX
100 % caygasix Oynmer SIBISTHCS B JOCTATOYHOM CTENEHU KBAIM(DUIIMPOBAHHOM.
MoOXHO TPEeANnoJOXKUTh W OOpaTHYIO CHUTYyalldi0, Korja KBaauUIMpOBaHHAS
IOpUANYEcKass TOMOIIb (MMEHHO KaueCTBEHHasi)) OyJeT oOKa3aHa JIUIOM, HE
SBIISIIOIIMMCSL aJIBOKATOM, HO TPU 3TOM Pa30OUPAIOIIUMCS B OTJEIbHBIX MPABOBBIX
Borpocax. HecMoTpst Ha TO, 4TO, ONMUpPAsCh HA MPABOBYIO PETrJIAMEHTAIINIO, 3TO HE
OyneT SBIATHCS KBATH(UIIUPOBAHHON IOPUINYCCKON IMOMOIIBIO, JAHHBINA BOIPOC
SIBJISICTCSI CTIOPHBIM.

Ecnu roBoputh 0 OCYJIEOHBIX CTaaUSIX YTOJIOBHOTO CYAOIPOU3BOJICTBA, TO
COJICHCTBHUE, OKa3bIBa€MOE CJIeIOBaTEIeM W JI03HaBarejaeM B pamkax 4. 1 crt. 11
VIIK P®, a UMEHHO — pa3bACHEHUE MOJ03PEBAEMOMY, OOBHHSIEMOMY M HHBIM
y4aCTHUKAaM YTOJIOBHOTO CYJONMPOM3BOACTBA WX TMpaB, OOA3aHHOCTEH W
OTBETCTBEHHOCTH, a TaK)kKe 00eCreueHre BO3MOKHOCTH OCYIIIECTBICHUS 3THUX IPaB,
MOKHO Tak)Ke OIICHMBaTh KaK OKa3aHWE IOPUIUYECKOE TIOMOIIM, TaK Kak
HEJIOCTATOYHOE PA3bICHEHUE MOKET MPUBECTU K HAPYIICHHIO MpaB TaKUX JIMII.
MHorue ydeHble BUAAT AaHHYIO NpoOJIeMy JIOCTATOYHO akTyalbHOM. Tak, mo
MHeHHI0 A.A. BacseBa, cienoBaTend W J03HABAaTEIM HEPEIKO HE Pa3bICHSIOT

IIpaBa Hu 00513aHHOCTH IIoa03p€BacMoOro u O6BI/IH$ICMOF0, 4 JIMib MMCPCUUCIIAIOT U

! Caiit Muntocra Poccuu e COJIEPXKUT OOJIee CBEKUX JTAHHBIX.

? Cpenenns 06 amBokatype B Poccniickoit ®eneparmu 3a 2023 rox // OuiuansHbIil
caiir Munrocra Poccun. — URL: https://minjust.gov.ru/ru/pages/svedeniya-ob-advokature-v-
rossijskoj-federacii-za-2023-god/ (nara obpamienus: 15 mapra 2024 r.).
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NIEPECKA3bIBAIOT COOTBETCTBYIOUIME CTaTbM 3aKOHAa. Henb3s HE COMNIACUTBCA C
BBIBOJIOM aBTOpa O TOM, 4YTO «OOECIeYEeHHE IMpaB HE BOCHPUHHMAETCA Kak
0OSI3aHHOCTB ¥ JIOJIT CIIE/IOBATEIIs, JO3HABATEIS .

ITomumo atoro, cormacHo 4.4. 1,2 cr. 159 VIIK P®, nmoxo3peBaemplii win
OOBUHSEMBIN, €ro 3alllUTHUK, a TaKKe IOTEPIEBUINM, TpaKIaHCKUM UCTEL,
IPAXAAHCKMI OTBETYMK WIM HX IPEACTABUTENb, WMEKT IIPaBO 3asBUTH
XO0JJaTaliCTBO O JOIMpPOCE CBUIETENEH, MPOU3BOACTBE CYyNEOHON AKCHEPTU3bI H
JIpyrux CJIEICTBEHHbIX JeWcTBUi. B ngaHHOM ciydae crnenoBarenb 00s3aH
pPaccMOTPETh KaXk/10€ XOJaTaliCTBO U HE MOXKET OTKAa3aThCsl OT MPOU3BOACTBA TAKUX
NENCTBUH, €CIM 00CTOSATENBCTBA, 00 YCTAHOBIEHUH KOTOPHIX OHHM XOJIaTalCTBYIOT,
UMEIOT 3HAa4eHWe JUId JaHHOIO YroJIOBHOro Jena. Ecmu mius cinepoBarens U
JI03HABaTeNIl 3TO O00S3aHHOCTh, TO B paMKax JOCYIAEOHBIX CTaAWid, IS
[OJI03PEBAEMOT0 ¥ OOBHMHSEMOIO 3TO CBOEOOpa3HOE MOJyYE€HUE [TOMOLUIM.
YuurelBasg, YTO OHAa TapaHTHpOBaHa TOCYJAapCTBOM M  OCYLIECTBIIIECTCS
KOMIIETEHTHBIM JIMLIOM, MMEIOIIMM IOPUAMYECKOE O0pa30BaHHME, MOXKHO CIENaTh
BBIBOJ, 4YTO CJEIOBaTeJIeM U JI03HABaTeJIeM TakXe MOXKET ObIThb OKa3aHa
KBaJIM(DULIMPOBAHHAS FOPUIUYECKAs TOMOILIb.

ITpokypopa, omHoii W3 QyHKIUHA KoTOporo, corimacHo cr.37 VYIIK PO,
ABIIIETCS HAA30p 3a MPOLECCYAIbHON JEATEIbHOCTBIO OpPraHOB JO3HAHUS H
MPEIBAPUTENILHOTO CJEICTBUSA, B JAHHOM Cllydae TaKKe MOXKHO OTHECTH K
CyObeKTaM, OCYHIECTBISIONIMM KBAJU(PHUIMPOBAHHYIO IOPUAMYECKYIO MOMOIIb, B
4acTU KOHTPOJIS 3a €€ COOOJICHUEM U 3a COOJII0JIEHUEM MPaBa Ha €€ Peasn3aluIo.

K cyObekraM, oka3bpIBaOIIMM KBAIM(DUIIMPOBAHHYIO IOPUIANYECKYIO TOMOIIL
B JI0CYJICOHBIX CTaIUsIX YTOJIOBHOTO CYAOMPOU3BOICTBA, MOKHO oTHecTH U PCO, Ha

KOTOPBIX BO3JIOKCHBI «AaHAJIOTMYHBIC IIOJIHOMOYHUA B YaCTH IIPOHECCYAIbHOTO

! BacsieB A.A. PasbsicHeHHE U OGCCIICUCHHE NPAB MOIO3PEBAEMOr0, OOBHHSAEMOTO -
00s13aHHOCTH CJIeIoBaTeNs, JO03HABATEeNs, TPoKypopa, cyaa // CoBpemenHnoe mpaso. 2011. Ne 5.
C. 122.
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PYKOBOZCTBA ClIE/IOBATEISIMIY . JlaBas OTBETHI IO PE3y/bTaTaM PACCMOTPEHHS
oOpallleHu# Tpak/iaH, a TaKKe >KaJl00 y4aCTHUKOB YrOJIOBHOI'O CYAOIPOU3BOJICTBA
(ct. 124 VIIK P®) u npokypop, u PCO o006s3aHbpl 000CHOBBIBATH U MOTUBHPOBAThH
MPUHATOE PELICHHUE, PA3bSCHITH MOPSAIOK €ro NalbHEHIIero 00KaTOBaHHUS.

Ecnu e y4acTHUKU yroJIOBHOTO CyJONPOU3BOJCTBA OOPATATCS 3@ IOMOILBIO
B IOpUAMYECKYIO (UPMY, TJIeé UM TaKXKe JaayT KOHCYJbTAlUI0, WIH, HampuMep,
IIOMOTYT COCTaBUTH XOJATAMCTBO IIO YTOJOBHOMY €y, TO OHM TaKK€ IOJIydar
Iopuandeckyro mnomoms. C OJHOM CTOPOHBI, JAHHBIM JHLaM OyJIeT OKa3aHa
IOPUANYECKAs. MOMOIlb, OJHAKO C JIPYrOM CTOPOHBI, MPOOJEMHBIM BHIUTCS TO,
HACKOJIbKO KOMIIETEHTHBI FOPUCTHI JaHHOU (UPMBL, U OYyAET JIU SIBISATHCS Takas
IOMOIIb KBaJU(PUIMPOBAHHOW, U HACKOJIBKO TakoW (UpME Ba)KE€H pe3yJbTar
okazaHHOM wumu nomoud. lloaTBepikmaeTcss JaHHBIA BBIBOA M B padore
A.B. ITuckapuiiBwiv, KOTOPbII BEPHO OTMETWJ, YTO «B OTJIMYME OT aJBOKATOB,
KOTOpbIE€ HECYT AUCLUIUIMHAPHYIO OTBETCTBEHHOCTH BIUIOTH JI0 JIMIIEHUS CTaTyca,
opuanueckue  (GUPMbl  HECYT OTBETCTBEHHOCTb, JIMIIb PEIyCMOTPEHHYIO
COTMALICHUEM C KITMEHTOM M OOLIHMH MPaBHIIAMH O BO3MEIICHAN Bpeay” . IIoMIMO
ATOrO, HOPHUAWYECKAs MOMOIIb, OKa3aHHAas HOPUAUYECKON (pupMoil, mpUHUMAaeTCs
YYaCTHUKaMM YTOJIOBHOTO CYyJIONPOMU3BOJACTBA JTOOPOBOJIBHO, U HE MOXKET ObITh
rapaHTHpPOBaHa TOCYJApCTBOM Kak OOsi3aTeNbHasl, B OTJIMYME OT OKa3aHUs TaKou
NOMOILIM B JOCYAEOHBIX CTaJUAX YrOJOBHOTO CYAOINPOU3BOJCTBA aJBOKATOM,
cienosarenem, nozHasareneM, PCO u nmpokypopom. B cBsi3u ¢ 3TuM cuMTaeM, 4to
JAHHYIO MMOMOIIb MOKHO CUUTATh IOPUINYECKOM, HO HE KBAIM(DULIMPOBAHHOM.

Ha BaxxHOCTbH MpeaocTaBieHuss UMEHHO KBaTU(UIMPOBAHHON HOPUINYECKOM
nomorty oOparui BHuManue Koncrutynumonnsiii Cyn Poccuiickoit @enepanuu ere
B 1997 romy, OTMETUB MpH 3TOM, YTO TOCYJApPCTBO, FapaHTUPYs TaKyl MOMOIIb,

JIOJIKHO 00€CTICYUTh YCJIOBHS, CIIOCOOCTBYIOIIUE TIOJITOTOBKE KBATM(UIIUPOBAHHBIX

! VronoBHbrii nporecc : yueOHuK A By3oB / nox pen. b.b. bynarosa, A.M. bapanosa.

M. : UznatensctBo FOpaiit, 2015. C. 105.; YronoBHBIi mpoiiecc : y4eOHHK ISl aKaJeMHYeCKOTO
6akanaBpuata / mox pea. B.I1. boxxbeBa. M. : U3gatensctBo IOpaiit, 2014. C. 86.

[MuckapumBuiun A.B. OTnuumne nesTEeTbHOCTH aJBOKAaTa OT JEATEIBHOCTH JIWI, HE

o0yafaomux aJBOKaTCKUM CTaTycOM, IPU OKa3aHUU IOPUAWYECKOM IMOMOIIU CyOBbeKTaM

peanpuHUMATENbCKOM nesitenbHocTH // EBpasuiickas anBokatypa. 2017. Ne 1. C. 31.
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FOPHUCTOB I OKa3aHUS TPAXKIAHAM PA3JIUYHBIX BUAOB HOPUIAYECKON MOMOILH, B
TOM 4YMCJIE B YTOJIOBHOM CYJOIPOU3BOJCTBE, YCTAHOBUB JJII 3TOIO ONPENEICHHBIE
npo(hecCHOHATBHBIC H HHbIC KBATA(DHUKAIMOHHBIE TPeGOBAHNS H KPUTCPUN

B 2009 roxy Ha paccmoTpenue ObUT BRIHECEH TPOEKT DemeparbHOTO 3aKOHA
«O0 okazaHuM KBaTU(UIMPOBAHHON IOopuAMUYEcKON momoim». HecMoTps Ha ToO,
YTO JAHHBIA 3aKOHOMPOEKT He ObUI TPHUHAT, B HEM ObUIO NPEIJIOKEHHOE
onpesnesieHue KBATM(DUIIMPOBAHHOW IOPUIUYECKOW TMOMOIIW. Tak, aBTOPHI
MoJiarajid, 4To «Ioj KBaJU(HUIIMPOBAHHON IOPUIMYECKON MOMOIIbI0 MOHUMAETCS
Jar00asi caMOCTOSITENbHASA JIEATEIbHOCTh [0 MPEIOCTABICHUI0O HAa MOCTOSHHOU
po(heCcCHOHAIBHOM OCHOBE IOPHIMYECKUX YCIOyr Ha Ttepputopun Poccuiickoi
@eneparmy’.  Jlanee B paccMaTpHBAGMOM IIPOCKTE [JACTCS IEPEYCHb JIAIL,
KOTOPBIMH MOJKET OCYIIECTBIATHCS Takas naesTenbHocTd. K HuM oTHOCATCH;
«(puzndeckue IuIa, UMEIOIINE B COOTBETCTBUU C 3aKOHOJATENILCTBOM Poccuiickoi
®denepanyu cTatyc agBoKara, HOTapuyca, MATEHTHOTO MOBEPEHHOTO MO0 yUEHYIO
CTEIEHb KaHJIN/IaTa WX JOKTOPA IOPUINYECKUX HAYK, & TAKXKE B MPETyCMOTPEHHBIX
3akoHoAarenbCcTBOM Poccuiickoit dDenepanu ciaydasx uUX TpodhecCHOHATBHBIC
oOpa3oBaHMsI, CO3/IaHHBIE B COOTBETCTBHUU C 3aKOHOJATEILCTBOM Poccuiickoi
Oenepannn»°. TakuM 06pa3oM, ABTOPHI 33aKOHOMPOEKTA TAKKE HE OTHOCST
IOPUANYECKYI0  TOMOINb,  OKa3aHHYI0  IOpUIUYECKUMH  dupmMamu, K
KBaJIM(DULIUPOBAHHOM.

Jlis  BeIBemeHuss  Oojiee  TOYHOTO  TOHATHS — KBaTU(UITUPOBAHHOM
IOPUANYECKON MOMOIIM B JTOCYJAEOHBIX CTaJMSIX YrOJOBHOTO CYIONPOU3BOCTBA,

cyuTacM HCO6XOI[I/IMBIM PaCcCMOTPEThL BUABI TaKOU ITIOMOIITH.

! Mocranosnenne Koncturynmonnoro Cyaa P® ot 28.01.1997 Ne 2-IT «lo nmeny o
IIPOBEPKE KOHCTUTYLIMOHHOCTH YacTH YEeTBEPTOM cTarbu 47 VYTOJIOBHO - MPOLECCYaTbHOIO
kozgekca PCOCP B cBs3u ¢ xkanobamu rpaxkaad b.B. Antunosa, P.JI. I'utuca u C.B. AGpamoBa»
// CIIC KoncynbrantlLmtoc.

2 [IpoexT DenepanbHoro 3akoHa «O0 oOka3zaHWM KBATU(DHUIIMPOBAHHOW HOPUIAYECKON
nomonmy». — URL: http://gabunia-mka.ru/acts/federal/proekt_kvalificirov (zata oOpamenus: 22
saBaps 2024 1.).

3 [Tpoext ®enepanbHOro 3akoHa «OO0 oOka3zaHMM KBaTU(HUIIMPOBAHHOW IOPHINYECKOI
nomomn». — URL: http://gabunia-mka.ru/acts/federal/proekt kvalificirov (mata oGparuenus: 22
aHBaps 2024 r.).
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Ecmu oOpatuthecst K BUAaM KBATU(PUIIMPOBAHHON HOPUIMYECKON TMOMOIIH,
OKa3bIBAEMOW B JOCYJIEOHBIX CTaIUAX YTOJOBHOTO CYIOMPOHW3BOICTBA, MOYKHO
MOJACIINTh MX Ha IOMOIb, OKAa3bIBAEMYIO aJBOKAaTOM, IOMOIb, OKAa3bIBAEMYIO
JI03HABATEJIEM WM CJEI0BATENIEM, U IIOMOILb, OKa3zbiBaeMyto PCO u mpokypopoMm.

Ecnu roBoputh 00 ajBokare, TO UM JIOJDKHA OCYIIECTBISITHCS CIEIYIOIIAs
KBaJIM(DULIUPOBAHHAS FOPUINYECKAS [IOMOIIIb:

1) KOHCYIBTHPOBAHKE U JJaya CIPABOK MO MPABOBLIM BOIPOCAM;

2) cocTaBJICHHE JOKYMEHTOB, UMEIOIIMX MPABOBOM XapakTep;

3) peACTaBUTENBCTBO UHTEPECOB JOBEPUTETIS;

4) 3amumTa 1o yroJIoBHbIM JI€JIaM;

5) undopmupoBanue (MpeaocTaBIeHUE CBEACHUM 0 Jare, MecTe MmyOauKaluu
WJIM TEKCTa HOPMATUBHOTO aKTa), HalpuMep, JOIKHOCTHBIMU JIUIIAMU TaMOKEHHBIX
OpraHoB;

6) OKa3aHKe IPABOBOTO CONCHCTBHS -

Ecniu peubr wuper o crnenoBaTelie M JI0O3HABATeNe, TO OHU OKAa3bIBAIOT
CJICTYIOIINE BUBI KBATU(PUIIMPOBAHHON IOPUANUESCKON TTOMOIIIH:

1) pa3pacHeHue 1mpaB, OOSI3aHHOCTEH M OTBETCTBEHHOCTH, a TaKXKe
o0ecrieueHrne BO3MOKHOCTH OCYIIECTBICHUS STUX TPaB;

2) nmompoc CBHUACTENSH, MPOM3BOACTBO CYISCOHOM JKCIEPTH3bI U APYTHX
CJICICTBEHHBIX JIEWCTBUM, MO XOJATAaNUCTBY IMOA03PEBAEMOT0, OOBUHSIEMOIO, €CIIU
00CTOSITENTLCTBA, 00 YCTAHOBJICHUH KOTOPBIX OHM XOJIaTaCTBYIOT, UMEIOT 3HAUCHUE
JUISL JAHHOTO YTOJIOBHOTO JIENa;

3) pa3bsicCHEHHE TOpsiIKa MPOW3BOJCTBA CIEACTBEHHBIX JIEHCTBUM, MOPSIIKa
00aJIOBaHUsI ICUCTBUN U PEIICHUI.

[Tpokypop u PCO B pamkax A0cyne0HOTo CyAONPOU3BOICTBA OCYIIECTBIISIIOT

CJICTYIOIINE BUBI KBATU(PUIIMPOBAHHON IOPUANIESCKON TTOMOIIIH:

1
Ckoba E.B. Peamu3anus KOHCTUTYIIMOHHOI'O TIpaBa Ha KBaJIU(UIUPOBAHHYIO

IOPUIMYECKYIO TTOMOIIb B JOCYICOHOM MPOM3BOACTBE MO YTOJOBHBIM J€idaM : JWC. ... KaH].
ropua. Hayk. M., 2010. C. 47-48.
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1) Ham3op 3a mpollecCyanbHOM JESATENbHOCTHIO OPraHoB JIO3HAHUS U
IIPEABAPUTEIIBHOTO CIIEACTBUS,

2) HaJ30p 3a MpPENOCTaBICHHWEM ClieJIoBaTeNieM, JI03HABaTeleM IipaBa Ha
NOJy4eHHEe KBAIM(UIIUPOBAHHON IOPUINYECKON MOMOIIM JHIAM, KOTOPBIM OHa
MPEAYCMOTPEHA, M 32 3aKOHHOCTBIO €€ pealM3alld, a TaKKE PA3bsICHEHUS IO
pe3ysibTaTaM pacCMOTpPEeHMsI OOpallleHHuil TpaxaaH W Kajlod YYaCTHHUKOB
YTOJIOBHOT'O CYJIOIIPOM3BOJICTBA.

B 3aBepiienun naHHoro naparpaga Mo>XHO CeNIaTh CIETYIOIINE BbIBOBIL:

1. Crout oTMETUTH MPOOJIEMY OTCYTCTBHS 3aKPEIUJICHHS Ha 3aKOHOAATETbHOM
YPOBHE MOHATUSA KBATU(ULIMPOBAHHON FOPUINYECKON TOMOIIN KaK B LIEJIOM, TaK U
B PAMKax yTrOJIOBHOTO CYJOIPOU3BO/ICTBA.

2. Tlon xBamuPUIIMPOBAHHOW IOPUIUYECKON TMOMOIIBIO B JIOCY/IEOHBIX
CTaUsAX YTOJIOBHOTO CYIONPOM3BOACTBA MPEJIaracM MOHUMATh FapaHTHPOBAHHOE
rOCyJJapCTBOM B LIEJSIX COOJIIOJICHUS] HAa3HAYEHMs YTOJIOBHOTO CYJIONPOU3BOICTBA
OKa3aHWE aJBOKaTOM, CIJIEIOBATEIEM U JO3HABAaTEJIEM COJCHCTBHS JIMLIAM,
YUYacCTBYIOIIUM B JOCYJIEOHBIX CTaIMSIX YTrOJOBHOTO CYJIONPOU3BOJICTBA, & TaKXKe
OCYLIECTBJIEHUE PYKOBOJIUTEIIEM CIEICTBEHHOTO OPraHa U MPOKYPOPOM KOHTPOJIS U
HaJ30pa 3a IPENOCTABICHUEM BO3MOYKHOCTH pEaju3alMy Takoro IMpaBa 3THUM

YYaCTHUKAM.

§ 2. HopmaTuBHas perjiiaMeHTaius npaBa Ha KBaIU(GUIIMPOBAHHYIO

HOPHINYCCKYIO ITOMOIIb

CormacHo 4.3 cT.2 MexXayHapogHOro TakTa O TPaXxAaHCKUX U

MOJIMTUYECKUX MPaBax, KaXJI0My IOCyJapCTBY HEOOXOIUMO 0OECIIEYUTh IPABOBYIO

17



3AIIUTY JIAL, HYXXJIAIOIUXCS IMPaBOBOU 3aIIuTe . JlaHHBIA TE3WC CHpaBeIJIUB U
OTHOCUTEJIbHO OKa3aHUsl JIMIy KBaJU(PUIMPOBAHHON IOPUIMUECKON IMOMOIIIH.
Taxe OH OATBEPKIACT CAETAaHHBIA B IPEBbIIYIEM maparpade BbIBOI O TOM, YTO
KBJIM(DUIIMPOBAHHAS FOPUIUYECKAs [IOMOILb TAPAaHTUPOBAaHA I'OCYJAPCTBOM.

[IpaBo Ha mosyyeHUE OPUAUYECKON MOMOIIN KaXKIbIM PEOCHKOM, KOTOPBIH,
KaK CUMTAETCs, HAPYIIUJI YrOJOBHOE 3aKOHOAATEIhCTBO WM OOBHUHSAETCS B €rO
HapYIIEHUU, TapaHTUPYETCSd TocydapcTBOM coryiacHo 4.2 cT.40 KonBeHuuu o
mpaBax peGeHKa’, KOTOpas, Kak BepHO cumtaeT A.I'. AJeKCaHsH, SBISETCS
«yHHKaTbHBIM HHCTPYMEHTOM 3aIllATHI [IPaB peOeHKay .

[IpaBa 00BHHSIEMOrO, 3aKIIOYAIONIMECS B €ro NpaBe Ha 3alUTHUKA, a B
OIpEICTIEHHBIX 3aKOHOM Cly4asX Ha OeCIUIaTHOIO aJBOKaTa, M, COOTBETCTBEHHO
IOPUINYECKYIO TOMOIIb, 3aKperuieHsl B 4.3 cr. 6 KonBenuuu Coapyxectsa
Hesasucnumbix ['ocy1apcTB 0 IpaBax M OCHOBHBIX CBOOOIAX yesIoBeKa”,

KoHcTuTyllmoHHBIE ~ Hayajlla  TapaHTUPOBAHUS  KBaTU(HUIIMPOBAHHOM
IOPUANYECKONM  TIOMOIIM  OXBaThbIBalOT COOOM  BCE  CTaguU  YrOJOBHOIO
CYIOINpPOM3BOACTBA, B TOM YHCIE U paccMaTpuBaeMble B paboTe craauu
J0CyA€OHOTO YrOJIOBHOIO CYJONPOM3BOJCTBA, BKIIOYAIOUIME B Ce0S CTaIUIO
BO30Y>KJIEHUS YTOJIOBHOTO JIeJla U IPEIBAPUTEILHOTO paccie10BaHMUs.

Kak y»xe roBopwiioch BO BBEIACHUHU, OCHOBOM IIpaBa KakI0Iro Ha IOJIy4YEHUE
KBJIM(DULIMPOBAHHOM IOpUIMYECKON nmomolny, sasisiercss Koncrutyuus Poccuiickoi
®enepanun, B CT. 48 KOTOPOM 3aKperuieHO AaHHOE MpaBo. B 4. 1 Toil ke HOpMBbI
TOBOPUTCSA O TOM, YTO TaKasi MOMOILb MOXKET ObITh OKa3aHa OECIJIaTHO, B CIyYasX,

MIPEAYCMOTPEHHBIX 3aKOHOM. B 4.2 MaHHON HOpPMBI TOBOPUTCS O MPAaBE KaXXIOIro

! MexTyHapOIHbIM MaKT O TpakJaHCKUX U nojutuyeckux npasax ([Ipunst 16.12.1966
Pezomonmeit 2200 (XXI) Ha 1496-om menapHom 3acenanuu [ enepansHoit Accam6iien OOH) //
CIIC KoncynsranTl Itoc.

2 KOHBEHIWS O npaBax pedenka (og00peHa ['enepanbHoii AccamoOieeit OOH 20.11.1989)
/I CIIC Koncynwsrantlmtoc.

 Anexcansn D.X. Komsenrmss OOH o npaBax peOeHKa KaK HMHCTPYMEHT 3allUTh
CeMEeHHBIX TpaB peOeHka // YueHble 3anmucku PoCCHUCKOro rocyJapCTBEHHOTO COIMAIBHOTO
yausepcuteta. 2010. Ne 4. C. 24.

Konsenmust CoapyxectBa He3zaBucumbix ["'ocymapcTB o mpaBax U OCHOBHBIX CBOOOIaxX
yesoBeka (3akimoueHa B Muncke 26.05.1995) // CIIC Koncynpsrantllmtoc.
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3aJIepP’)KaHHOTO, 3aKJIIOUYEHHOTO TOJ] CTPaxy, OOBUHSEMOTO B COBEPIICHUU
MPECTYIJICHUS TMOJb30BaThCAd MMOMOIIBIO aJBOKAaTa (3allMTHUKA) C MOMEHTa
COOTBETCTBEHHO 3aJiCp>KaHus, 3aKIIOUCHHS TOJI CTPaXy WIM NPEAbIBICHUS
OOBUHEHHS .

IHomumo Konctutymnuu Poccuiickoin ODenepanuu, OKa3aHue
KBATM(HUIIIPOBAHHON IOPUINYECKONH TOMOIIM aJBOKATOM PErjIaMEHTHPOBAHO
VYronoBHo-TiponieccyalibHbiM KojiekcoM Poccutickoii @enepanuu (nanee — YIIK
P®). Tak, B ct. 49 VIIK P® rosopurcs o 3amutHrKe. OJHAKO 3alIUTHUK, COTJIACHO
4.1 c1.49 VIIK P®, 310 «InIl0, OCyHIECTBIAIONIEE B YcTaHOBIEHHOM YIIK PO
MOpSIIKE 3all[UTy TMpaB M MHTEPECOB IOJ03PEBAEMBIX U OOBUHSEMBIX U
OKa3bIBAIOIICE MM IOPUJIMYECKYIO ITOMOIIb IPU IPOU3BOJICTBE MO YIOJOBHOMY
z[eny»z. B 4. 2 ToM k€ HOpMBI YKa3aHO, YTO 3aIIUTHUKOM TAKUX JIMI BBICTYTAET KAK
pa3 anBokar. OpHAaKoO B JaHHOM CJIydyae HMMEIOTCS MCKIIOYEHHUs, TaK Kak
paccmaTpuBaeMasi HopMma JIOIYCKaeT MO OINPEICICHUIO WIM MMOCTAHOBJICHHUIO CyJa
BBICTYNAaTh B KAayeCTBE 3allUTHUKA HapSAy C aJBOKAaTOM OJUH W3 OJIM3KHUX
POJICTBEHHUKOB OOBHHSIEMOTO WJIM MHOE JIUIIO, O JOMYCKE KOTOPOT'O XOAaTalCTBYET
oOBuHsieMbI. Emie ogHUM HCKIIOYEHUEM SIBJISIETCS MPOU3BOJICTBO Y MHPOBOIO
CYJZIbH, TJI€ TAKOE JIUIIO MOYKET MPUBJICKATHCSI K1 BOBCE BMECTO a/IBOKATA.

Taxxke 4.1 cr.11 VIIK P® o00sa3pBaeT ciemoBareiass W J03HABATEIS
Pa3bACHSITH YYaCTHUKAM YTOJOBHOTO CYIOMPOU3BOJICTBA UX IMpaBa, 00SI3aHHOCTH U
OTBETCTBEHHOCTb, & TAK)KE 00eCIeYNBATh BO3MOXKHOCTh OCYIIIECTBICHUS dTUX MPaB.
B oTnuuumum OT TapaHTUPOBAaHHOM TOCYIapCTBOM 3alllMThl aJBOKATOM JIMIIb
MOJ03pEeBaEMOr0 M OOBHHSIEMOTO, IOpUIMYECKas IOMOIb, OKa3bIBaeMas
CJIeIOBAaTENIEeM W JO03HABATENIEM, TapaHTHPYETCS BCEM YYaCTHUKAM YTOJIOBHOIO

CyaoIpoOn3BOACTBA, B paMKaXx, IIPECAYCMOTPCHHBIX 3aKOHOM.

! Koncrurymus Poccniickoit ®enepamun // CIIC KoncymprantlLioc.
2 VYronoBHo-niporeccyalibHbIi Kojeke Poccuiickoit @enepamuu ot 18.12.2001 Ne 174-D3
// CIIC KoncynbrantlLmioc.
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Crcr.37 u 39 VIIK P® pernamMeHTUpPYIOT B TOM 4YHCIE HaaA30p 3a
IIPOLIECCYATIbHOM  IEATEIbHOCTBIO OpPraHOB JIO3HAHMS W IPEABAPUTEIIHLHOIO
cienctBus s npokypopa u PCO coOTBETCTBEHHO.

bonee mnoapoOHOE paccMOTpEeHHE Y4acTHsl aJBOKaTa, CIEeJoBaTels |
no3HaBarenss, PCO wu mpokypopa @pH peald3allui IpaBa HAa TOJyYECHHE
KBJIM(UIIMPOBAHHON FOPUIMYECKON MOMOIIN KaXKbIM U3 YYACTHUKOB YTOJIOBHOTO
CYJIONIPOU3BOJICTBA Oy/IeT pacCMOTPEHO HAaMU B CIEAYIONICH TIJIaBe BBITYCKHOM
KBAJTM(DUKAITMOHHOM PabOTHI.

AnBOKaTCKas JeATENbHOCTh perinaMeHTupoBana denepanbHbiM 3aKOHOM «O0
aZBOKAaTCKOM JeATENbHOCTH U anBokatype B Poccumiickont ®enepanum» OT
31.05.2002 Ne 63-®3'. B cr. | maHHOTO HOPMATHBHOIO MPABOBOTO AKTA TAKKE
TOBOPUTCSI O TOM, YTO KBJIM(DPHUIIMPOBAHHAS FOPUIMYECKAsT MOMOIIb OKa3bIBACTCS
MMEHHO aIBOKaTaMHU.

KanudunmpoBanHas ropuanyueckas MOMOIIb aJBOKATaAMU OCYIIECTBIISETCS
Ha IaTHOM U OecruiatHOM ocHoBe. IlocnenHsas pernmamentupyercs deaepaibHbIM
3akoHOM «O OecruiaTHOM topuandeckor oMo B Poccuiickoit denepammm» ot
21.11.2011 Ne 324-®3°. TlomospeBacMblii, OOBHHSEMBIH CAMOCTOSITEIBHO
OPUHUMAET pelIeHne 00 y4acTHH B €ro jelie aJBokaTa. Bo3MOXHBI TPU MCXOAHBIX
CUTyallud: TOJ03pEBacMbli, OOBHHSAEMBIH MOKET IMOJHOCTBIO OTKa3aThbCs OT
aJBOKaTa B KAayeCTBE 3allMTHUKA; HAXOAMUTHCS IOJ 3alIUTON MPEJOCTABICHHOIO
rocylapCTBOM aJIBOKAaTa II0 HA3HAYEHMIO, WM K€ 3aK/IIOYNUTh COTJIAIICHHE
(caMOCTOSITENTbHO, WJIM, HATIPUMED, Yepe3 POJACTBEHHUKOB) C afBokaToM. IIpu 3Tom
B MOCJIEAHEM CIIy4Yae BCE PACXOMbL, CBSI3aHHBIE C IEATEILHOCTBIO 3aIIUTHUKA, HECET
M0JI03PEBAEMBIA, OOBUHSEMBIN (WM WHBIC JIWIA, HAPUMEDP, €r0 POJICTBEHHUKH,
Onmu3kue nuia). B ciiydae ¢ MOJHBIM OTKa30M OT Yy4acTHsl B JeJie aJBOKara-
3alllUTHUKA ecTh UCcKItoueHus. Tak, cT. 51 YIIK P® coaepKuT nepedeHb Ciayyaes,

KoTraa y4aCTuUC aJIBOKAaTa-3alllUTHUKA ABJIACTCA 00s13aTEIBLHBIM. HpI/IMeHI/ITeJ'IBHO K

! ®enepanbubiii 3ak0H 0T 31 mas 2002 r. Ne 63-D3 «O0 agBOKAaTCKOW AESITEIBHOCTH U
anBokatype B Poccuiickoit @enepauuny // CIIC Koncynsrantllmioc.
2 ®denepanbubiii 3ak0H OT 21 HOs1Opst 2011 1. No 324-D3 «O GecriaTHOM IOPHUIUYECKON

nomortu B Poccuiickoit @enepanuny // CIIC Koncynsrantlmtoc.
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CTaIusAM JTOCYZEOHOTO CyIOIPOM3BOJICTBA, YIACTHE 3AIIUTHUKA OyIeT 0053aTEIbHO
B CIIy4asiX, KOTJa MOJ03PEBAEMbIN, OOBUHSAEMBIIA:

1) He oTKa3aJICs OT 3alllUTHUKA B TIOPSIIKE, YCTAHOBICHHOM cTaTher 52 YIIK
PO;

2) SIBJISICTCS] HECOBEPILICHHOJICTHUM;

3) B cwiy QHU3MUCCKUX WM TCHUXUYECKUX HEJOCTATKOB HE MOXKET
CaMOCTOSITEJIEHO OCYILECTBIISITh CBOE MPABO Ha 3aILHUTY;

4) He BNAJEET S3bIKOM, Ha KOTOPOM BEIETCS MPOU3BOACTBO IO YTOJIOBHOMY
AcIy;

5) oOBHHSETCS B COBEPIICHUM MPECTYIUICHHS, 3a KOTOPOE MOXET OBITh
HA3HAYCHO HaKa3aHWE B BUJIE JUIIEHUS CBOOOBI HA CPOK CBBIIIE MSATHAIIATH JIET,
MOKW3HEHHOE JIMIIEHHE CBOOOIbI MM CMEPTHAs! Ka3Hb;

6) momo3peBacMbIil 3asBUJI XOAATACTBO O TPOU3BOJCTBE MO YrOJOBHOMY
Jielly JO3HAHHSI B COKpAIIEHHOW (hopMe B MOpSAJKE, YCTAHOBICHHOM riaBoil 32.1
VIIK P®;

7) OOBHMHSEMBIN 3asBMJI XOAATalCTBO 00 OCOOOM TOPSAKE TMPHHSATHS
CyJ1IeOHOTO pEIICHUS;

8) oOBHMHSICMBIN 3asBHJ XOJATAaHCTBO O PACCMOTPEHHMH YTOJIOBHOTO Jeia
CYZOM C yYaCTHEM MPUCSIKHBIX 3aCEAATEIEH.

[Tomumo 3TOrO, 00s3aTENILHO OYyJIET 00ECIEeYeHO y4acThe 3allUTHHUKA IPU
3aKIJIIOUEHUH J0Cy1e0HOTO0 cormanieHus o cotpyaanuectse (1. 317.1 VIIK POD).

Cornacuo 4. 2.1 cr.45 VIIK PO, npemocraBieHHe aJBOKaTa B KadyeCTBE
MIPEICTAaBUTENSI HECOBEPIIEHHOJETHETO IMOTEPIIEBILIEro, He JOCTUTIIEro BO3pacTa
IIECTHAAUATH JIET, B OTHOLIEHHMH KOTOPOIO COBEPIIECHO IPECTYIUIEHHE IPOTUB
MOJIOBOM  HENPUKOCHOBEHHOCTH HECOBEPIICHHOJETHEr0, OOECHeunBaeTcs 1o
XOJIaTalICTBY 3aKOHHOI'O IPEICTABUTENS HECOBEPLIEHHOJETHETO 3a CUET CPENCTB
¢benepanpHoro Oropkera. To ecTb B JaHHOM Ciydae IMOMOIIb aJIBOKaTa TaKKe
rapaHTUPOBaHA TOCYJaPCTBOM OECILIATHO.

B nocranosnenun IInenyma Bepxosaoro Cyna P® ot 30.06.2015 Ne 29 «O

IMPAKTUKEC IPUMCHCHUS CydaMH 3aKOHOJATCIIbLCTBA, O6CCHC‘{I/IB8,IOH_ICFO IIpaBO Ha
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3aIIUTY B YTOJOBHOM Cy,Z[OHpOI/ISBOI[CTBe»l (manee — IMIIBC Ne 29), pa3bscHsitoniem
peanu3aio npaBa Ha MOJyYeHHE KBATU(UIIMPOBAHHON IOPUIUYECKON MOMOIIH,
TaK)K€ UMEIOTCSl YKa3aHMs, Kacalollyuecs BOIIPOCOB OKa3aHUs KBATU(PHUITMPOBAHHOM
opuaudeckoi nomoiy. CuuTaeM 1EIeco00pa3HbIM MPOAHATU3UPOBATh JTAHHOE
MTOCTaHOBJICHHE JIUIITh B YaCTH, KacaroIIeics JOCYAeOHOT0 CyA0MPOU3BO/ICTBA.

Tak, cormacuo IIIIBC Ne29, B gocyneOHBIX CTagusix YroJIOBHOTO
CYJIOITPOU3BO/ICTBA MPABOM HA 3aIlUTY 00JIaat0T:

- JINLIO, B OTHOIIIEHUH KOTOPOTO OCYIIECTBIISFOTCS 3aTParuBarollInie ero mpasa
1 CBOOOIBI TTpOIIeCCYaIbHBIE IEUCTBUS MO IPOBEPKE COOOIICHUS O MPECTYIVICHUU B
nopsiike, npexycMorpeHHoM  cratbet 144 VIIK  P®; nonmo3peBaemslid;
OOBHHSEMBIH; JIF000€ HMHOE JHUI0, IpaBa M CBOOOABI KOTOPOIO CYIIECTBEHHO
3aTparuBarOTCsl WK MOTYT OBITh CYIIECTBEHHO 3aTPOHYTHI JICUCTBUSIMU U MEPaMH,
CBUJCTEILCTBYIOIIMMH O  HANpPaBJICEHHOW MPOTHMB HEr0  OOBHUHUTEIBHOMN
JIESITEIbHOCTH, HE3aBUCUMO OT (HhOPMAaJLHOTO TMPOIECCYaTbHOIO CTaTyca TaKOro
JU1IA,;

- MO, B OTHOIICHUH KOTOPOTO YIrOJIOBHOE JE€JI0 WIA YrOJIOBHOE
MpecIieIoBaHUE MPEKPAIEHO;

- JILO, B OTHOIIEHHWH KOTOPOTO BEAETCS WM BEJIOCHh MPOU3BOJICTBO O
MPUMEHEHUHU TPUHYIUTEIbHBIX MEP MEIUIIMHCKOTO XapakTepa.

HopmaTtuBHas 6a3a, periiaMeHTUpYIOIIasl peau3alfio MpaBa Ha MOJy4YeHUe
KBATH(UITIPOBAHHON IOPUINYCCKON ITOMOIIM SIBJIIETCS JOCTaTOYHO OOIIMPHOM,
OJIHAKO B OCHOBHOM BeE3JI¢ pPeYb HJET O IMOJ03PEBAEMOM WA OOBUHSIEMOM,
KoTopeiM cornlacHo Koucturynun Poccuiickoit ®enepauuu  TapaHTUpOBaHa
OecriaTHast TIOMOIIH a/IBOKATa, a TAKXKE O HECOBEPIICHHOJETHEM TIOTEPIICBIIIEM, HE
JOCTUTIIIMM BO3pacTa IIECTHAIATH JIeT, B OTHOIIEHWU KOTOPOTO COBEPIICHO
MPECTYIUIEHUE MPOTUB MOJOBON HEMPUKOCHOBEHHOCTH, KOTOPOMY IO XOJAaTalCTBY

3aKOHHOTO TIPEJICTABUTENSI MOXKET OBITh 00€CIIeYeHO OeCIUIaTHOE yJacThe aBOKaTa

! IInenyma BepxoBHoro Cyma P® or 30.06.2015 Ne 29 «O mnpakTuke NpUMEHEHHs
CyJaMH 3aKOHOJATEeNbCTBA, OOECHEYMBAIOIIET0 IpPaBO HA  3alIUTy B  YTOJOBHOM
cynomnpouszBoactse» // CIIC Koncynprantlliroc.
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B KauecTBe mpezactaButens. [Ipu 3ToM HUYEro He TOBOPUTCS 00 MHBIX YYaCTHHKAaX
YTOJIOBHOTO CYJIONIPOM3BOJICTBA, KOTOPHIM TaKXKE MOXET MOTPeOOBaThCA MOMOIIIb
aziBokara. becruiatHas mOMOIb UHBIM YYaCTHHKAM YTOJIOBHOTO CYAOIPOU3BOJICTBA
IIPEeIyCMOTPEHA JIUIIb B YAaCTU Pa3bsICHEHUS W pealM3alli NpaB CIIEAOBATEIEM U
no3HaBaTesneM. M HecMOTpst Ha TO, YTO 3aKOHOM HE 3ampelieHa peanu3alus npana
Ha TMOJy4YeHHE KBAIM(DUIIMPOBAHHONW IOPUIWYECKOM TMOMOIIM aJIBOKaTa, BCE
YYaCTHUKHA YTOJOBHOI'O CYJOIPOM3BOJCTBA, 32 MCKIIOYEHUEM IOJI03PEBAEMOrO H
OOBUHSEMOI'0, OCTAIOTCS B HEBBITOAHOM TOJO0KEHHUHU 110 CPAaBHEHUIO C MOCIIECIHUMH,
KOTOPBIM  TFapaHTUPOBAaHHO  oOecrieyeHa OecruiaTHas — KBaIU(UUIMPOBAHHAS
IOPUANYECKAs TOMOIb B BUJE 3aAILUTHI C TOMOIIBIO a/IBOKATA.

Jlaxke  NpUHUOMIAMH ~ YTOJIOBHOIO  CYJONPOM3BOJACTBA  IPEAYCMOTPEHO
oOecrieueHre MpaBa Ha 3alIUTY JIMOIb TOJI03PEBAEMOMY M OOBHUHAEMOMY, U HE
copMyIMpOBaHbl ~ NPUHLMIIMAIBHBIE  MOAXOAbl 1O  TOBOAY  OKa3aHUsA
KBAJTM(UIMPOBAHHON  IOPUIMYECKOM TOMOLIM B  OTHOLIEHUH  OCTaJbHbIX
YYaCTHUKOB YTOJIOBHOI'O CYJIONPOU3BOACTBA. be3yclioBHO, CBHUAETEIb MOXET
SABUTbCA Ha jompoc ¢ anBokatoMm (ct. 56 VYIIK P®), Ho mnomobOHOro pona
KBAIM(ULIMPOBAHHAST IOPUAMYECKAas TIOMOIIb CBUJETENIO HE TrapaHTUPYeTCs
rOCYJ1apCTBOM.

Henw3st He cormacuteess ¢ O.P. 3apumnoBoii, KoTopas B JaHHOM cllydae
YKa3bIBa€T HA HECOBEPIICHCTBO YTOJIOBHO-NPOLIECCYAIBHOTO 3aKOHOAATEIbCTBA,
CTaBSIIETO, HAIIPUMEP, NOTEPIEBIIET0 B HEPABHOE MOJIOKEHUE C MOI03PEBAEMBIM,
OOBHHAEMBIM, M MOXXHO CKa3aTb [MPHUAAIOIIETO MOTEpPHEBUIEMY  CTaTycC
BTOPOCTENEHHOI0 YJaCTHUKA YIOJIOBHOTO CY/IOMPON3BOICTBA .

Takum o00pa3oMm, HOpPMATHBHOE pEryJUpOBaHHE pealu3ald IpaBa Ha
NOJIy4YeHUE KBATU(UIMPOBAHHON HOPUINYECKON MOMOIIM B JIOCYACOHBIX CTaAMsIX
YTOJIOBHOTO CYZAOIPOMU3BOJCTBA, HMMEET HEKOTOPBIE HEAOCTATKH, KacCaroIIHecs

rapaHTUPOBAHHOI'0 TOCYAApCTBOM IIPCAOCTABJIICHUA 3alllMTHHUKA II0 HA3HAYCHHIO

! BapumoBa O.P. O6 obecreueHHH TPaB MOTEPIEBIIEr0 B JOCYIEOHBIX CTamHsX
yrojoBHoro mporecca // Bectauk Cankt-Ilerepoyprckoro yauBepcuteta MBJI Poccuu. 2010.
Ne 1. C. 84.
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TOJIBKO TI003pE€BaeMOMY, OOBHHSIEMOMY, OCTaBIIsis O€3 JODKHOM HOPMATHUBHOM
peraamMeHTalu HeoOXOIUMOCTh MPEIOCTABICHUSI MHBIM YYAaCTHUKAaM YTOJOBHOIO
CYJOTPOM3BO/ICTBA, IpaBa M CBOOOJBI KOTOPBIX MOTYT OBbITh HapyIlIEHbl Ha
JNOCYACOHBIX CTaJMAX YrOJOBHOTO CYAOIPOU3BOJCTBA B CHIy OTCYTCTBHSA
o0ecrnieueHus rapaHTUPOBAHHOTO roCy1apCTBOM KBaJIM(DUIIUPOBAHHON
IOPUANYECKON.  YKa3aHHBIM  HEJOCTATOK  KOMIIEHCHUPYETCS  00SI3aHHOCTSMU
ClIeoBarenss M JO3HABATeNld II0 Pa3bsACHEHUIO YYaCTHHKAaM  YIOJIOBHOT'O
CYAOIPOM3BO/ACTBA HUX TMpaB, OO0SI3aHHOCTEM M OTBETCTBEHHOCTH, a TaKke
00€eCreYeHHI0 BO3MOXHOCTH OCYILECTBIEHUS 3TUX IpaB, U o0s3aHHOCTAIMU PCO n
IIPOKYypOpa MO OCYIIECTBICHUIO HAA30pa W KOHTPOJI 34 NPOLECCYyalbHOU
JNEATEIbHOCTBI0  OpraHOB  JO3HAHHWS U NPEIBAPUTEIBHOTO  CIIEICTBHUS
COOTBETCTBEHHO, a TAKXKE 3a IMPEAOCTABICHUEM CIICIOBATENEM, TO3HABATEIIEM IIPABa
Ha TMOJy4YeHUE KBATU(PHUIIMPOBAHHON FOPUIUIYECKON MTOMOIIM JIMIIaM, KOTOPHIM OHA
IIPEAYCMOTPEHA, M 3a 3aKOHHOCTBbIO ee¢ peanuszaumu. lloarBepikmaerca 310 U
no3unet npodeccopa A.A.baeBa 0 TOM, UTO CcCleIOBaTelb, JO3HABATEllb U
MPOKYpOp  «IpU  Pa3bsCHEHWH  JIMLAM, BOBJICYEHHBIM B  YTOJOBHOE
CYIONPOU3BOACTBO, HUX IMpaB M OOA3aHHOCTEH, TaKXKe PEaTU3ylOT 3JIEMEHTBI

s ~ 1
KBATH(UITIPOBAHHOMW FOPUINUSCKON TTOMOIIIHY .

§ 3. CyObeKThl OKa3aHUs KBaTU(PUIIUPOBAHHON IOPUINUYECKON TOMOIIH B

)IOCYJI€6HBIX CTaausaX YroJJOBHOI'O CYAOIIPON3BOACTBA

Kpyr cyOBeKTOB, OKa3bIBAIOIIMX KBATHUPHUIMPOBAHHYIO IOPUIUYECKYIO

IIOMOIIb, Ha CGFOI[HHIHHI/Iﬁ ACHBb BBI3BIBACT JTUCKYCCHMU B HAYYHOM COO6H.I€CTB€.

1 . .
baeB A.A. IloHsATHE W CYHIIHOCTh KBaJH(PHUIKMPOBAHHOW IOPUAWYECKON MOMOIIM B
YroJoBHOM cynomnpousBoactse // W3Bectus TymbCKOro rocyqapCTBEHHOTO YHHBEPCHUTETA.
OxoHomuueckue U ropuanueckue Hayku. 2013. Ne 3-2. C. 64.
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Paznuunblie ydeHble MmpeiaraloT 1 00OCHOBBIBAIOT CBOI MEpeUYeHb JIHILI, KOTOPHIMU
MO>KET OBITh OKa3aHa OPUINYECKasi TOMOIIIb.

Tax, A.B. CTpeMOyX0B BBIJIEJISET CIETYIOIIHNIA KPYT TAKUX CYObEKTOB:

«-aJIBOKATypa;

- 001IIECTBEHHBIE MTPABO3AIIUTHBIE U UHBIE OOLIECTBEHHBIE OPraHU3AIIIH;

- HOTapHaT»".

Bbonee mmpokuii nepedens cyobekToB npuBoauT E.I'. Tapio:

«-cyn;

- IPOKYpAaTypa;

- YIIOJTHOMOYEHHBIN 1O ITpaBaM 4enoBeka B Poccuiickon denepanyy;

- aJIBOKaTypa;

- HOTapuar;

- KOMMEPUYECKUE U HEKOMMEPUYECKUE OPraHU3aLlnH;

- UHIAUBUIYAJIbHBIC MPEINPUHUMATEIN, OCYIIECTBISIOIINE IaHHBIM BHJ
JCSTENBHOCTIN

I'opa3no Oosiee oOmIMPHYIO KIacCU(PHUKAIUIO Kpyra CyObEKTOB Mpe/iaracT
N.I'. YepHskoB:

«- Oprasbl TOCYJapCTBEHHOM BJIACTH M MECTHOTO CAaMOYIIPABJIEHUS, a TAKKE
uHble opranbl Binactu (Bkimrovass IIpokyparypy Poccuiickoii ®denepauuu; cynsl,
VYonHOMOYeHHOTO MO TpaBaM 4enoBeka PO u cyonektoB PD);

- OpraHM3alli¥, OCYUIECTBISIONIME  OKa3zaHWEe  KBAIM(UIIUPOBAHHOMN
IOPUAMYECKOM TIOMOIIA B KAauye€CTBE OCHOBHOM U UCKJIIOUYMUTEIBHOW CBOEH
NesTeTLHOCTH (aIBOKAaTypa, HOTapHuar);

- u1a, U30paBIlre OKa3aHUe IOPUINYECKON MOMOIIM HACEIIEHUIO B KaUeCTBE
CBOEM pohecCHOHATTLHOM NEATENbHOCTH (ropumyeckue bupmsl,

YaCTHOMNPAKTUKYIOIIKE FOPUCTHI U JIp.);

! CrpemoyxoB A.B. Uenosek u ero mpaBoBas 3ammuTa. Teoperndyeckue npoodnemsl. CII6.,
1996. C. 179-208.
2 Tapmo E.I'. Ponp agBokatypsl B cucTeMe oOecriedeHus] KOHCTUTYIIMOHHOTO TIpaBa Ha
opuandecKyro nomots. M., 2001. C. 37-72.
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- 00pa3oBaTebHBIC YUPESKICHUS OPUANUECKOTO MPO(HIIs, CO3MaBIINe TaK
HA3bIBa€MbIC  IOPUAMYECKHE KIWHUKHA, C IEeJIbI0 OKa3aHWusi OecIuiaTHOU
FOPUIMYECKON TOMOIIH HACEICHHIO CHIIAMH CTYICHTOB H IPETIOaBaTesein .

VYuuTteiBasg, 4T0 B Halell paboTe paccMaTpPHBACTCS pead3aius IpaBa Ha
MOJIy4yeHUEe KBATM(UIUPOBAHHON IOPUAMYECKONM MOMOIIM UMEHHO B JOCYACOHBIX
CTalUAX YTOJIOBHOTO CYAOIMPOU3BOJICTBA, TMO3BOJIUM cebe wu30exars Ooiee
NOJPOOHOTO  HMCCIEAOBAaHUS  CyOBEKTOB  OKa3zaHUs  KBaIM(PUIIMPOBAHHOU
IOPUAMYECKON TIOMOIIM B IIEJIOM, M TMepehsieM K CyObeKTaM OKa3aHWsl TaKou
MOMOIIMA B JIOCYJIEOHBIX CTAJIMAX YTOJOBHOTO CyAONpPOU3BOjcTBA. Panee B pabote
MbI TIPUIUIA K BBIBOAY, YTO TaKMUMHU CYOBEKTaMH B JJaHHOM CJIy4yae SBIISIFOTCS
aJIBOKAT, CJIeJOBaTENb, JO3HaBarelb, pokypop u PCO.

[Tox anBokaTCKOM ACSTENBHOCTHIO corytacHo cT. 1 denepanbHoro 3akoHa «O0
aZBOKAaTCKOM JeATeNIbHOCTH W aaBokarype B Poccuiickoir ®enepamuu» Ot
31.05.2002 Ne 63-®3? morumaercs «KBATU(PUITMPOBAHHAS IOPUANUECKAS] TTOMOIIIb,
OKa3blBaeMasi Ha MpodheCcCUOHATBLHONM OCHOBE JMI[AMH, MOJYYUBIUIUMU CTaTyC
aZBOKaTa B TIOPSAJKE, YCTAHOBJIEHHOM HacTosiuM DenepalibHbIM 3aKOHOM,
GU3MYECKUM W IOPUAMYECKUM JIMIIaM B IEJIX 3allldThl WX TpaB, CBOOOA U
WHTEPECOB, a TAKXKE 00ECIIEUeHHUs JOCTYTA K MPABOCYIUIO.

B cr.2 TOro e HOPMATMBHO-TIPABOBOIO aKTa MPUBOIUTCS TOHSITHE
aJIBOKaTa, KOTOPBIM «SBJISIETCSI JIMIIO, MOJYYMBIIIEE B YCTAHOBJICHHOM JIaHHBIM
@denepanbHbIM  3aKOHOM TIOPSIIKE CTAaTyC aJBOKaTa M TIPaBO OCYLIECTBISTH
aJIBOKATCKYIO JICATEIIbHOCTDY.

OcCHOBHBIMU TpeOOBaHUSAMM JUIsI TIOJYYEHHUSI CTaTyca aJiBoKaTa SBJISIFOTCS
HAJIMYWE BBICHIETO IOPUAMYECKOTO 0Opa3oBaHusi MO0 YYEHOW CTENEeHH TI0

IOPUINYECKON CIENUATbHOCTH, a TAKXKE HAIMYKE CTaka paboThl MO FOPUIANYECKON

YepusikoB WM.I'. Peanuzanusi KOHCTUTYLIMOHHOTO MpaBa Ha KBATU(DUIMPOBAHHYIO
IOpUInYecKyto omoins B Poccuiickoit deneparuu: mpoOieMbl U IEPCIIEKTUBHI : aBTOped. HC.
... kKauz. opua. Hayk. Yensounck, 2007. C.8.

O6 anBokaTckOW JAesATeNnbHOCTHM W anBokarype B Poccwmiickoit deneparuun
®enepanbhblii 3akoH oT 31 mast 2002 r. Ne 63-D3 // CIIC KoncynbrantIIJIFOC.
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CHEHaIbHOCTH HE MEHEE JBYX JIET, JTUOO MPOiiIeHHAas] CTAXKUPOBKA B aIBOKATCKOM
00pa3oBaHUH.

[IpensiTcTBHEM JUIs TIOJTyYEHUS CTaTyca aJBOKaTa SIBISIETCA PU3HAHUE I
HE/1eeCOCOOHBIM MITH OTPAHUYCHHO JIEECIIOCOOHBIM, a TAKXKE HATMYUE Y KaHAUIaTa
HEMOTallleHHOW WJIM HECHSATOM CYJUMOCTH 3a COBEPIIEHUE YMBIILJICHHOTO
MPECTYIUICHUS.

B nocyneOHBIX cTamusiX YrojlOBHOTO CYIOIPOM3BOACTBA aJBOKAT MOXKET
BBICTYIIaTh B KQYECTBE 3AIIUTHUKA, a TAKKe OBITh MPEJICTABUTEIIEM MOTEPIIECBILIETO
(B T.4. HECOBEPILIEHHOJIETHETO), TpaxaaHckoro uctna (4. 1, 4. 2.1 c1. 45 VIIK PD),
rpaxaanckoro orserurka (cr. 55 YIIK P®), oka3blBaTh IOPUAUYECKYIO MOMOIIb
CBHIETEIIO B X0z1e gompoca (4. 5 cr. 189 VIIK Pd)'.

PaccMoTpuM  posb  ajgBoKaTa,  Kak  3allMTHHKA B YTOJIOBHOM
cynomnpounsBoacTBe. B 4. 1 cT. 49 VIIK P® 3akperneHo, 4To 3alUTHUKOM SIBJISIETCS
«JTMIO0, OCYHIECTBISIIOIIEE B YCTAHOBJIEHHOM HacTosmmM KoaekcoM mnopsiake
3allUTy TIpaB U MHTEPECOB MOJ03PEBAEMbBIX U OOBHUHSEMBIX U OKAa3bIBAIOIIEE UM
IOPUANYECKYIO TOMOLIb IPY IPOU3BOJCTBE M0 YTOJOBHOMY JEITY».

Cunraem BepHbIM MHeHMe M.M. MkonnukoBor u A.B. Macnosa, 4To poib
aJIBOKaTa, KaK 3alllUTHUKA, «ypaBHUBACT (WM XOTS Obl MAKCUMAJIBHO MPUOIMKACT)
npaBa JMIa, HAXOJSAUIErocs IMOJ| YTrOJIOBHBIM IPECIEAOBAHUEM, C MPaBaMU HHBIX
po(heCCHOHANIBHBIX YYaCTHUKOB YTOJIOBHOTO CYIONPOM3BOACTBA — CJEI0BATEIN,
rOCYIAPCTBEHHOTO OOBUHUTEIISN .

B cBoeli nedTENbHOCTH aJIBOKAT-3alIUTHUK BBISBISIET OOCTOSITENILCTBA,
KOTOpBIE OINpPaBIBIBAIOT MOJ03PEBAEMOT0 WM OOBHHSIEMOIrO, CMST4YaloT €ro
OTBETCTBEHHOCTh U (WJIM) HaKa3aHUE, OCBOOOXKIAIOT €ro OT YTrOJOBHOM

OTBCTCTBCHHOCTH U (I/IJ'II/I) Haka3aHus. [Tomumo OTOr'0, OH BBIABJIACT AOIYIICHHBLIC B

! VronoBHbrii nporecc : yueOHuK A By3oB / noa pen. b.b. bynatosa, A.M. bapanosa.
M. : UznatensctBo FOpaiit, 2015. C. 105.; YromoBHBIN mpoliecc : y4eOHHK 7Sl aKaJeMHIeCKOTro
OakanaBpuata / mox pea. B.I1. boxxbesa. M. : U3gatensctBo FOpaiit, 2014. C. 108.

Nxonnukoa M.M., Macnos A.B. K Bonpocy o mnporeccyalbHOM cTaTyce ajBoKaTa B
YTOJIOBHOM CYIOMpOu3BoicTBe // TeHmeHunn pa3BuTus Hayku u oOpazoBanus. 2020. Ne 62-15.
C. 54.
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paMKax yroJIOBHOTO CYJONPOMU3BOJICTBA HAPYLICHHUS MPAB M 3aKOHHBIX UHTEPECOB
I10JI03PEBAEMOTO MWK OOBHHSAEMOTO H TPEOYeT HX YCTPAHCHHS .

PaccmorpuM  ponb  agBokara, Kak  IPEACTABUTENS. B YTOJOBHOM
cynonpousBoacTtBe. Tak, cormacHo 4. 1 cr. 45, u. 1 cr. 55 VIIK PO «agBokar
MOXET BBINOJIHATH €€ B OTHOUIEHUM IIOTEPIIEBIIETO, TI'PaKJAHCKOrO HCTIIA,
IpaXJIaHCKOTO0 OTBETYMKA M YaCTHOro OOBUHUTENA. B TakoM ciydae aaBokar
Ha/IeJsIeTCsl 00sI3aHHOCTHIO JICHCTBOBATh COTJIACHO 3aKOHY B MHTEpEcax Ha3BaHHBIX
mip’. B Tex ke HOpPMAax TOBOPHTCS. O TOM, 9YTO KA4eCTBE IIPEICTABHTEIS
MOTEPIICBIIET0, TPAXKIAHCKOTO MCTIA, TPaKJAHCKOTO OTBETUYMKA MOTYT OBITh
JOMYIIEHBI TUOO OJMH W3 OJM3KUX POJCTBEHHUKOB, JTUOO MHOE JMIO, O JOITYCKE
KOTOPOTO OHU XOJATaWuCTBYIOT. [Ipu 3TOM AJis rpa’kJaHCKOTO OTBETYMKA OJM3KUIA
POACTBEHHUK WJIM WHOE JIMIO JOMYCKAIOTCS B KAyeCTBE MPEACTABUTEINA IO
MOCTAaHOBJICHHIO CJIEIOBATENS WU JO3HABATENS, B TO BPEMS KaK JUIsl IOTEPIIEBILIETO
WM TpakJaHCcKoro uctua Hopma 4. 1 cr. 45 VIIK P® npenmnucanus o AOIycKe
Ha3BaHHBIX JIMI IO PEIICHUIO CIIEIOBATENs] W JIO3HABATENsl HE COJEPIKUT,
OTCYTCTBYET YIIOMHUHAHUE O BO3MOXXHOCTH JIOIyCKAa YKA3aHHBIX JIMI[ B KayeCTBE
NpEACTAaBUTENSI  4YaCTHOTO  OOBHHMTENsA.  J[aHHBIM  HEJOCTAaTOK  OTYACTH
KOMIIEHCUPYETCS Pa3bsCHEHHUEM, COJEpkKalIMMCs B IIOCTaHOBIeHMM Ilnenyma
Bepxosnoro Cyzaa P® ot 29 utonst 2010 r. Ne 17 «O npakTuke NpuMEHEHUS Cy1aMU
HOPM,  PErJIAMEHTUPYIOUIMX  y4acTHE  TOTEPIEBIIETO B YTOJOBHOM
CYZOMPOU3BOACTBE», B II. 7 KOTOPOrO TOBOPHUTCS O TOM, YTO MPEICTABHTEISIMH
MOTEPIICBIIETO, TPAKIAHCKOTO MCTIIA M YaCTHOTO OOBUHUTENSI MOTYT OBITh HHBIC
JuIla, 1O  MHEHHMIO JIaHHBIX  YYaCTHHUKOB,  CIIOCOOHBI ~ OKaszaThb UM
KBTM(DUIIUPOBAHHYIO IOPUIUYECKYIO TTOMOIIL. Y MOTHOMOYHMS TaKUX JIUIL TOJKHBI

MOJITBEP)KIAThCS IOBEPEHHOCTHIO, 0(OpMIIEHHOW HaanexamuM obpazom. OmHaKo

! Kyspmuuesa A.B. 3HaueHue U MPOGIEMBI PEaTH3aHH 3aIUTH B YTOIOBHOM IPOIIECCe
// InHOBammoHHbIe HayuHble uccienoBanus. 2020. Ne 12- 3(2). C. 185.

2 OnsnepoBa K.A. K Bompocy o craryce u ponu afBokara B YroJOBHOM Iporecce //
Aunnes mayku. 2020. T. 1. Ne 5. C. 570.

® Tlocranosmnenue [Inenyma BepxoBHoro Cyna P® ot 29 utona 2010 r. Ne 17 «O
IPAaKTUKE NPUMEHEHHUs CYJaMHU HOPM, pErVIaMEHTHPYIOUIMX y4yacThe IOTEpIEBIIEro B

yrosioBHOM cyzaompousBojictee» // CIIC KoncynsrantlLiroc.
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CIIOPHBIM BUJAUTCS MOMEHT KBaJTHU(PUIIMPOBAHHOCTU TaKUX OJIM3KUX POJICTBEHHUKOB
Y UHBIX JIML, KOTOPbIE B KAYECTBE MPEACTaBUTENCH OyTyT OKa3bIBATH IOPUAMYECKYIO
IOMOIIlb, M HACKOJIBKO MOXHO COIOCTaBUTh HUX KBAJIM(UIUPOBAHHOCTh U
KBJIM(PULIMPOBAHHOCTh aJ[BOKAaTa, CIEAOBATENs U JI03HaBaress. B maHHOM ciydae
BUAUTCA  JBa  peuleHus: b0  HE  CTaBUTh  TpeOOBaHUS  OKas3aTb
KBAJM(HUIMPOBAHHYIO IOPUIUYECKYIO MIOMOIIb, BEJIb B JJAHHOM CJIy4ae OKa3aHHOIO
IOPUINYECKOE COCHCTBUE BPSL JIM BO3MOKHO HA3BaTh KBATHU(PUIIMPOBAHHBIM, JTHOO
BOBCE HE [IOMYCKAaTb BO3MOXKHOCTb YYacTHsl B KadeCTBE NPEACTaBUTEI
POJICTBEHHUKOB U UHBIX JIUII.

B 4. 2 ct. 45 VIIK P® nepeuncnensl ciy4yau, KOraa y4acTue NPEICTaBUTEIS
WIA 3aKOHHOT'O MPEJCTaBUTENs MOTEPHEBLIEro 00s3aTesibHO. Takumu ciaydasmu
ABJISIIOTCA HECOBEPILEHHOJIETUE TOTEPIHEBIIET0 M OTCYTCTBUE Yy MOTEPIEBILETO
BO3MO>XHOCTH CaMOCTOSITEIBHO 3allMINATh CBOM IPaBa M 3aKOHHBIE MHTEPECHI B
cliy (U3MYECKMX WM IICUXMYECKUX HenocTatkoB. Eme ogHO ocHoBaHue
3akperuieHo B 4. 2.1 c1. 45 VIIK P®: «11o xonaTaiCcTBy 3aKOHHOTO ITPEACTABUTEIS
HECOBEPLIEHHOJIETHETO ITOTEPIIEBILETO, HE JOCTUILIETO BO3pacTa MIECTHAALATH JIET,
B OTHOIICHWHM KOTOPOIO  COBEpPUIEHO MPECTYIJIEHUE TMPOTHUB  IOJOBOU
HENIPUKOCHOBEHHOCTH HECOBEPILIECHHOJIETHETO, Yy4YacTHE aJBOKaTa B KadecTBE
OPEICTaBUTENST ~ TaKOro  TOTEpIEBIIEr0  O0ecleyuBaeTcs  J103HaBaTeJIeM,
CJIEIOBATEIIEM WU CYJIOM.

[TomumoO ywacTHsl agBOKaTa B Kaye€CTBE IPEICTABUTENS WIM 3allUTHHKA,
HEKOTOpBIE YYEHBIE BBIJIEISIOT TaKXKEe B KayeCTBE CAMOCTOSTEIbHOM (DyHKIMU
a/JIBOKaTa, KOTOPbIA OKa3bIBACT IOPUIMUECKYIO MTOMOIIb CBUAETEN0. TaK, COracHo
m 6 9.4 cT. 56, 4. 5 c1. 189 11 4. 6 cT. 192 VIIK P®, cBumeTeabs MOXKET SIBUTHLCS Ha
JIOTIPOC WJIM OYHYIKO CTaBKY C aJBOKATOM, MpPUIJIAIIEHHBIM MM JJIs OKa3aHUs
ropuanueckord nomou. OnHako BepHo yrBepkpaer H.A. Kysnemoa, 4to B
JAHHOM CJIy4ae aJBOKAaT «HE SIBJISIETCS HHM 3alUTHUKOM, HU IPEACTABUTEIEM H

IMO3TOMY Hpoueccyaﬂbelﬁ CTaTyC TAaKOI'o Jula JOJIKCH OBITH PEriIaMCHTUPOBAH Ha
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3aKOHOZATENLHOM YPOBHE» . 3/1eCh yMECTHO TpuBecTH i MueHue M.0. I'puropsesa,
KOTOPBIN IMOJIAraeT, YTO «IPOLECCYATbHOE MOJIO0KEHUE CBUAETENS B 3HAUUTEIBHOU
Mepe OTJIMYAeTCs OT cTaryca OOBUHAEMOTO, OTEPIEBIIETO, TPAKIAHCKOTO UCTIIA,
IPOXTAHCKOTO ~ OTBETYMKA M YACTHOrO  OOBHHHTENS» . COOTBETCTBEHHO
NpUpPAaBHUBATh B JAaHHOM CJy4yae aJBOKaTa HENb3s HU K 3allUTHUKY, HU K
npencraButento. OgHaKo B KayecTBe KOrO B JAHHOM ClIydae BBICTYMHAeT aJBOKarT,
3aKOHOJATEIb HE ONPEIEITHIL.

[Ipu 3TOM €CTb U JpyTUe CIEACTBEHHBIE JEUCTBUS, CBSI3aHHbIE C BEpOAIbHBIM
NoJlyueHueM HHQOpMaIMM OT CBUAETENs (IIpoBepKa IIOKa3aHUM Ha MeECTe,
NPEeIbABICHUE NIl OMO3HAHUS, €CJIM CBUJETENIb — OMO3HAIOIIMM), a TaKKE WHbIC
CJICICTBEHHBIEC JICHMCTBUSA, IIPU IPOM3BOJACTBE KOTOPBIX IpaBa CBUIETENS MOTYT
ObITh OrpaHWYEHbl — HANPUMEpP, MOJIYyYEHUE OOpa3LoB [Js1 CPABHUTEIBHOTO
UCCIICZIOBAHUS, TJE TaKKE€ MOXKET ObITh HYy)KHa IOMOULIb NPO(ECCHOHAIBLHOTO
IOPUCTA, HO y4aCTHE a/IBOKaTa CBUJETEI B HUX HE NIPEyCMOTPEHO.

JlanHbI Mpoben B 3aKOHOAATENILCTBE MOXKHO PeuTh, AornoaHuB YIIK P®
HOPMO# O B3aMMOJEHCTBUM a/IBOKATa U CBUAETEIS, TAK KaK HE CMOTPs Ha TO, YTO
JAHHOE JIMIIO HE UMEET 3aMHTEPECOBAHHOCTH B UCXOJIE Jiea, HO BCe ke Tpedyerc,
4yTOOBI OOecreyrBaiach rapaHTHs ero npaB. B aHajnoruuHoi cuTyaluy HaxOJUTCS
JMII0, TPUBJIEKAaeMOE K TMPOBEPKE COOOIIEHUS O TPECTYIUICHUH B CTaAuU
BO30YxeHus yroiopHoro aena (4. 1.1 ct. 144 VIIK P®) u nuio, B moMemeHuu
KOTOpOT0 mpoBoauTcst 00bIcK (4. 11 cT. 182 VIIK PD).

Ecnu B oTHOIIEHUM CBUJIETENS 3aKOHOAATENb MPETyCMOTPEN BO3MOKHOCTD
y4acTusi aJJBOKaTa, XOTh U 0€3 OnpeielIeHHsl ero cTaTyca, TO JIJIsl MHBIX YYaCTHUKOB
YTOJIOBHOTO CYAONPOHM3BOJICTBA: JIMIIA, MPUBJIEKAEMOT0 K MPOBEPKE COOOIICHUS O
MPECTYIUIEHUH B CTAaIuU BO30Y>KIEHHUS YroJIOBHOTO J€jia W JIMLA, B MOMEIICHUU
KOTOPOrO MPOBOAMUTCS OOBICK, 3asBUTEINSA, MEPEBOAYMKA, JIMIA, JAlOIIEro

06T>}ICH6HI/IG, Ha BO3MOKHOCTb Yy4HaCTHA aABOKATa HC YKa3bIBACTCA. OI[HaKO JJIIA

! Ky3nenosa H.A. AnBokar, oka3bIBalOUIMN IOPUIMYECKYIO MOMONIL CBHJETENI0, KaK
YYaCTHHK yroJoBHOTO nporuiecca // ManoBaruu. Hayka. O6paszosanue. 2020. Ne 20. C. 315.
2 I'puropeeB N.0. K Bompocy 0 BUIax NpoLECCyalIbHOTO CTaTyca aJlBOKaTa B YrOJIOBHOM
nporecce // Mononoii yuensiit. 2022. Ne 25 (420). C. 86.
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y4acTusl aJBOKaTa B CJIEJCTBEHHBIX JACUCTBHUSX B OTHOLUEHUM JAHHBIX JIMI] MOYKHO
cociatbCsi Ha M. «O» 4.3 cr.2 MexXIyHapoJHOro TMakTa O TPakIaHCKUX U
HNOJUTUYECKUX MpaBax 1966 r., HOpMa KOTOPOIO 3BYYHT CIIEAYIOLIMM O0pa3oM:
«KaxkJ1oe ydactByrouee B HactosameM [lakre I'ocygapcTtBo 00s3yeTcst oOecneunTs,
4TOOBI IPABO Ha MPABOBYIO 3AIIUTY JUISI JIIOOOTO JIMLIA, TPEOYIOIIErO TaKOW 3alUTHI,
YCTQHABIMBAJIOCh KOMIIETEHTHBIMM  CYACOHBIMH, AJMHHHUCTPATUBHBIMU  WJIH
3aKOHOJATEIbHBIMU BIACTSMHU WM JIIOOBIM JAPYTUM KOMIIETEHTHBIM OPTaHOM,
IIPEYyCMOTPEHHBIM TPABOBOM CHCTEMOW IOCYIapCcTBa, U pa3BUBaTh BO3MOXHOCTU
CylneOHOM sarmTey'. Hanuane naHHOM HOPMBI HE PEIIAET UMEIOIINNCS YTOJIOBHO-
IPOLECCYaTbHOM ~ 3aKOHOJATENIbCTBE  MPOOEN, OJHAKO MOXET  IO3BOJIUTH
HUBEJIMPOBATh UMEIOLIYIOCSA IPOOIIEMY.

VY4eHble npeiaraoT pa3inyHble BAPUAHTHl HAMMEHOBAHMSI CTAaTyca aBOKaTa
B JAHHOM CIlydae: «COBETHHK CBHJIETENS»’, «aIBOKAT-KOHCYIHTaHT» . IlepBoe
HAaUMEHOBAHWE BHUJWTCA HaM HE COBCEM YJA4HbIM, TAaK KakK JEATEIbHOCTb
COBETHHKA OJIMKE K aJBOKATy-3alUTHUKY U aJBOKATY-TIPEICTABUTENIO0, KOTOPHIE
COBETYIOT, WJIM HMHAye TOBOps AAIOT YKa3aHHE, KaK IOCTyNaTh WX JIOBEPHUTEIIO.
E.JO. CanoB monaraer, 4To «aABOKAT CBUAETENS SIBIETCS €ro IMPEACTABUTENEM,
160 B €ro JEsTENTLHOCTH HATHIO BCE PU3HAKH MPEICTABUTEILCTBAY . B ciiyuae co
CBHUJIETEJIEM M MHBIMU YYaCTHHKAMU YTOJIOBHOTO CYAONPOM3BOJICTBA, HaM OJIIKe
HauMEHOBaHMe, MpenyoxkeHHoe A.A. J[aBIeTOBBIM «aJBOKAT-KOHCYJIbTaHT», TaK
KaK B JIaHHOM CJIy4ae aJBOKAaT JIMIIb U3PEJIKA KOHCYJIBTUPYET TOBEPUTEIIS, ECIIA TOT
HY>KJJA€TCsl B Pa3bsICHEHUU BO3HUKAIOIIMX Y HETO BOIIPOCOB.

CnenyromumMu  CyObEeKTaMM,  OKa3bIBAIOIIMMHM  KBIM(DUIHUPOBAHHYIO

HOPUINYCCKYIO IMOMOIIb, ABJIAIOTCS AO03HABATCIIb W CJICIOBATCIIb. TaK, B IIOPAAKS

! MeskyHapoIHbIHA TaKT O TPAKAAHCKHX M TMONUTHYECKHX mpaBax (mpuHsT 16.12.1966
Pezomorueit 2200 (XXI) va 1496-om nnenapaom 3acenanuu ['enepanbaoit Accambien OOH) //
CIIC Koncynbsrantlntoc.

2 Eprames E.P., CmupnoB B.H. Opranuzanus u nedareiabHOCTh aBOKaTypsl B PD: yueo.-
MmeToJ. komruieke. ExatepunOypr, 2007. C. 22.

3 HaBnetoB A.A. AJBOKAaT-KOHCYJIBTAaHT B YTOJOBHOM Tporecce // DIEKTPOHHOE
npuiiokeHue Kk PoccuiickoMy ropuandeckomy >xypHany. 2014. Ne 1. C. 18.

4 Canos E.IO. AJIBOKAT Kak MPEJCTaBUTEb CBUICTENISI B YTOJIOBHOM Tporiecce: ¢ yHKIINH

¥ TIOTHOMOYHS : aBToped. mauc.... kana. opua. Hayk. Camapa, 2012. C. 10.
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.1 cr.11 VIIK P®, oHM IOKHBI pAa3bsACHATH YYACTHUKAM YTOJIOBHOTO
CYIONpPOM3BO/ICTBA HX TIpaBa, OOS3aHHOCTH W OTBETCTBEHHOCTh, a TaKKe
obecrieunBaTh BO3MOXKHOCTh OCYIIECTBICHHUA A3THX npaB. OpHako, B KauyecTBE
OJHOM W3 MpoOJeM OTHEIBHBIMU AaBTOPaMH OTMEYaeTcsa TOT (AaKT, dYTO
«clenoBaTend M JO3HABaTeNIM 3a4acTyl0 HE pa3bACHAIOT IpaBa y4YaCTHUKAM
YrOJIOBHOTO CYZOIPOU3BOACTBA, a JAlOT UM OJIaHK HIPOTOKOJIA CIIEACTBEHHOTO
JEUCTBHSL JJII CaMOCTOSITEJIbHOTO IPOYTEHHs NPAaB M IOANUCH O TOM, YTO UM
pa3bscHeHsI npasay’. TakuM 06pa3soM, IPOHCXOAUT HE MCKITFOUCHO HEHAUIeKAIES
o0ecrieueHre  pealu3alid  [paBa HAa  MOJY4YEHHE  KBAIU(DHUIIMPOBAHHOU
IOPUAVYECKON IIOMOIIM I YYaCTHUKOB YIOJIOBHOIO CyJOIPOU3BOJACTBA CO
CTOpPOHBI CIIEN0BATENICH U JI03HABATEICH, TaK KaK OHHU JIOJDKHBI CaMU PAa3bsCHATH
paBa ¥ OOA3aHHOCTH YYaCTHHUKaM YIOJIOBHOTO Cynomnpou3BoAcTBa. Ha mpaktuke
HEPEIKO BCTPEUAIOTCS alleJUISIIMOHHBIC 5Kajl00bl U MPEICTaBICHUS, I71€ YYaCTHUKU
YTOJIOBHOT'O CYJIOTIPOU3BO/ICTBA CCHUIAIOTCS HAa TO, YTO UM HE OBLIN Pa3bsCHEHBI UX
npaBa, npeaycMorpeHHbsie Hopmamu YIIK P®. B GonpmnHCTBE CilydaeB Cy/1 BCTAET
Ha CTOpPOHY CJeloBaTeNsi W OCTaBiseT JKajloObl M TpeAcTaBieHus 0e3
yaoBneTBopeHns-. TeM He MeHee, Ha MPAKTHKE MPUCYTCTBYIOT H CTydaH MPH3HAHAS
CYZIOM TOTO, YTO YYaCTHUKaM yrOJIOBHOTO CyAOIPOM3BO/ICTBA HE ObUIN Pa3bsICHEHbI
IpaBa cClefoBaTelIeM WIA J03HaBaresneM. Hanpumep, npompammBas —IBYX
CBUJETENEH, KOTOpbIE SBISUIMCh OJIM3KUMHU POJACTBEHHHKaMH OOBHHSIEMOIO,
CJIE0BATENb HE pa3bsACHUI UM npeaycMoTpeHHoe cT. 51 Koncruryumuu PO o tom,

9qTO0 OHHM HMCIOT IIpaBO HC CBHUACTCIBCTBOBATL IIPOTHB CBOCTO OJIM3KOTO

1
Ckoba E.B. Peamu3anuss KOHCTUTYLIMOHHOI'O TIpaBa Ha KBaJHU(PHUIIMPOBAHHYIO

IOPUIMYECKYIO TTOMOIIh B JOCYACOHOM IPOW3BOJICTBE IO YTOJOBHBIM JeliaM : JUC. ... KaH]I.
opull. Hayk. M., 2010. C. 41.

2 AnemmsimonHHoe moctaHoBieHne Ne 22K-1149/2020 or 10 asrycta 2020 r. URL:
https://sudact.ru/regular/doc/0SSYflsbdqZa/ (mara oOpamenusi: 28 suBaps 2024 1.);
aneusIuoHHoe  TocTaHoBieHne Ne 22-1364/2020 ot 7 centsiops 2020 1. URL:
https://sudact.ru/regular/doc/q66pmPxOQPIt/ (mara oOpamenus: 28 sHBaps 2024 1.);
aneiuianuonHoe nocraHoBieHue Ne 22K-1039/2020 or 7 wroma 2020 r. URL:
https://sudact.ru/regular/doc/90KZY4rs39de/ (mata oOpamenus: 28 suBaps 2024 1.);
AnemsinuoHHoe  mocTta”HoBiaeHme Ne  22-556/2020 or 22 wurons 2020 1. URL:
https://sudact.ru/regular/doc/6hKIvzzMwmSW/ (nata ob6pamenus: 28 ssaBaps 2024 r.).
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POACTBEHHUKA, B PE3YJIBTATE YETO CYJ MPU3HAJ MPOTOKOI JONPOCA HEAOYCTUMBIM
JOKa3aTeIIbCTBOM .

KoHTposib 3a MOJ0OHBIMU CUTYAITUSIMU JIOXKHUTCS Ha CIETYIOIIMX CYOBEKTOB
OKa3aHWs KBaTU(UIMPOBaHHOW ropuaudeckor nomomnmm: PCO wu mpokypopa,
3aJlayaMy KOTOPBIX B paMKaX MCCIIEyeMOU MpoOJIeMbl, KaK y>Ke TOBOPUIIOCH PaHee,
ABJISIETCA OCYIIECTBICHHE HAA30pa 3a MPOLIECCYAIbHOM NIESITEIbHOCTHIO OpPraHOB
JIO3HAHUST W TPEIBAPUTENBHOTO CIEACTBHS, a TAaKXKE 3a MPEIOCTABICHUEM
cieoBaTteyieM, JO3HAaBaTelieM IpaBa Ha TMOJy4YeHHE KBaTU(DUIIUPOBAHHON
FOPUIMYECKON MOMOILHN JIMIAM, KOTOPBIM OHa MPEAYyCMOTPEHA, U 32 3aKOHHOCTHIO
€€ pean3alni.

B 3aBepuienun Hacrosimero naparpaga MOXHO CAeNaTh BBIBOJ O TOM, UTO
CyOBEKTaMH, OKa3bIBAIOIIUMU KBATU(PUIIMPOBAHHYIO IOPUIUYECKYIO TOMOIIb B
JOCYAEOHBIX CTaIUsAX YTOJOBHOTO CYAOIPOU3BOJICTBA, SBIISIOTCS — aJBOKAT,
cienoBarens W Ao3HaBarenb, PCO, mpoKypop, NpeICTaBUTENb MOTEPIIEBILIETO,
IPXKIAHCKOTO MCTIA U TPAKIaHCKOTO OTBETUHKA.

AJZIBOKAaT MOKET BBICTYNaTh B KAu€CTBE 3alIUTHUKA WM MPEACTABUTEINS, a
TAKXE€ OKa3bIBATh IOPUAMYECKYIO MOMOIIb CBUAECTEIO, JUILY, MNPUBIECKAEMOMY K
MIPOBEPKE COOOIIEHUS O TPECTYIUICHUU B CTAJANK BO30YKICHHS YTOJIOBHOTO JeNia U
JMITY, B TIOMEIIEHUU KOTOPOTO MPOBOAUTCA 0ObICK. OHAKO B MOCIEIHUX CITydasix
CTaTyC aJIBOKaTa HE OMNpEIENCH, 4YTO SBJISETCS IOBOJOM i1 JUCKYCCUH H
yKa3blBa€T HA  HEOOXOJUMOCTb  COBEPIICHCTBOBAHUS  3aKOHOAATEIHHOTO
peryJIMpOBaHus B JAHHOM HarpaBiieHUU. He npeaycMoTpeHo ydacTre aaBokara s
CBUJZIETENISI W TIPU MPOBEICHUM JIPYTUX CJCACTBCHHBIX JCUCTBUM, a TaKkKe IJIs
OCTAJIbHBIX YYaCTHUKOB YTOJOBHOTO CYJONPOW3BOJACTBA, UYTO TAKKE SBISETCS
OJIHUM U3 TIPOOEJIOB YTrOJIOBHO-TIPOIIECCYATBLHOTO 3aKOHOAATENbCTBRA. [{71s pereHus
JaHHOW mpoOiieMbl mnpemiaaraercs aonoiaHuTs YIIK P® mnonstueM anBokart-
KOHCYJIbTaHT, JOBEPUTEISIMH KOTOPOTO B JIOCYNEOHBIX CTAgUSAX YTOJOBHOTO

CyaoIIpoun3BoacCTBa 6y,HYT SBIBITBCA TC YYaCTHHUKHU YI'OJOBHOI'O CYJOIIPOMU3BOACTBA,

! [Tpurosop No 1-32/2021 oT 25 MapTa 2021 T. URL:

https://sudact.ru/regular/doc/AlurGAMeY zUC/ (nata obpamenus: 11 mapra 2024 r.).
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Ha KOTOPBIX HE PACMIPOCTPAHSIOTCA JEUCTBHUSI HOPM O MOJHOMOYMSIX aJIBOKaTa-
3allUTHUKA U aIBOKATA-TPEICTAaBUTEIIS, a TAK:KE KOTOPhIE HE UMEIOT BO3MOXKHOCTH
UMETh B KauecTBE IMPEICTaBUTENsS] OJU3KOrO POJICTBEHHUKA WM WHBIX JIHII,
CIOCOOHBIX OKa3aTh KAaYECTBEHHYIO IOPUAWYECKYI0 MoMoIlb. OCHOBHOM 3anaveit
a/IBOKaTa-KOHCYJbTaHTa OyleT SBISAThCS NPUCYTCTBHE C JOBEPUTEIEM MpHU
MIPOBEICHUM CJICICTBEHHBIX JIEWCTBHM, C LUENbI0 HEAOMYIIEHUS HAPYIICHUS MPaB U
3aKOHHBIX HMHTEPECOB JOBEPUTEIIA, a TaKXKE KOHCYJIbTATUBHASI MOMOIIb MpHU
COCTABJICHUM W TMOANUCAHUU TNPOLECCYyAIbHBIX JIOKYMEHTOB, OTHOCAIIUXCS K

KOHKPCTHOMY  ACJIy, II0O KOTOpPOMY aJIBOKAT BBICTYIIACT KOHCYJIbTAHTOM.
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TJIABA 2. MEXAHU3M PEAJIM3ALIMM TIPABA HA TIOJIYUEHUE
KBAJIUOGULIMPOBAHHOM IOPMJIMUECKON TTOMOILU B JOCYJIEBHBIX
CTAJIMSIX YTOJIOBHOI'O CYJIOITIPOM3BOJICTBA

§ 1. Peaniuzanus npasa Ha Moy4eHHe KBATU(PUIIMPOBAHHON IOPUANUECKON TOMOIIIN

Y4aCTHHKAaM CO CTOPOHBI 3allTUThI

Panee B paboTe MBI MNOpPUILIM K BBIBOAY, 4YTO KBaTu(UIIMPOBAHHAS
IOpUIMYECKas TOMOIIb B JIOCYACOHBIX CTaausAX YTOJOBHOTO CYAONPOM3BOJICTBA
rapaHTHUpPOBaHA TOCYJapCTBOM B IEJIAX COOJIOJEHUS pealn3aldd Ha3HAuYCHUS
YTOJIOBHOTO CYJONPOU3BOJICTBa, IpeaycMoTpeHHoro cT.6 VIIK P®. Onpnako
HEOOXOAMMO HCCIIC/IOBAaTh, KAaKUM O0pa3oM peaiu3yeTcs MpaBO YYaCTHUKOB
YTOJIOBHOT'O CYAOINPOU3BOICTBA HA MOJYyUYCHUE KBAUTU(PUIIMPOBAHHON FOPUANYECKOM
MIOMOIITH, YTO U OYZET CAENIaHO BO BTOPOH ri1aBe padoThI.

PaccmarpuBasi y4aCTHUKOB CO CTOPOHBI 3alllUThI, KOTOPHIE B JIOCY/I€OHBIX
CTaJIUSIX YTOJIOBHOTO CYAONPOM3BOJCTBA PEAUIM3YIOT CBOE MpaBa Ha IMOJYYCHHUE
KBATH(HUIIIPOBAHHON IOPUIMYECKON IIOMOINM, B TIEPBYIO OYEpeb CIEayeT
BBIJICJIUTH TIOI03PEBAEMOT0 U OOBHHSIEMOTO, TaK KaK UMEHHO OHH B OOJIbIIIEH Mepe
MOJIBEPTHYTHI PA3IMYHOTO POJIa MepaM, OTPAaHUYHUBAIOIINM WX TIpaBa U CBOOOJbI, a
Tak)Ke, Kak MpaBWIO, HE UMEIOT JOCTATOYHBIX NMPABOBBIX 3HAHMM, YTOOBI 3aIUIIATh
CBOM IpaBa M CBOOOJIbI U IPOTHUBOCTOSITH OOBUHEHHUIO, B CBSI3U C UEM HYXKIAIOTCS B
IOPUANYECKON TTOMOIIM KBATU(UIIMPOBAHHOTO JIMIIA, KOTOPHIM B TIEPBYIO OUYEpEeib
BBICTYyMAeT 3anmuTHUK. Takke, BepHo nuimeT A.A.CadoHOBa, TOMUMO 3alTUTHI

JaHHBIX JIMI[ U PCaIN3allvii I'apaHTUPOBAHHLIX 3aKOHOM IIpaB, 3alllUTHUK B JaHHOM
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cllyyae MOOHWIIM3YeT TMpeaBapUTEIbHOE paccieoBaHHE Ha BCECTOPOHHEE U
TIIATETBHOE COOUPAHHE T0KA3ATEbCTB

Kak yxe roBopuiochk panee B pabote, cornacHo cr.48 KoHcTuTyuu
Poccuiickoit ®eneparuu, TMOA03pEBAEMbIi W OOBHUHSEMBI HMEIOT IIPaBO
M0JIb30BATHCSl TIOMOIIBIO aJIBOKATA-3alIMTHUKA OECIUIaTHO ¢ MOMEHTA 3a/Iep KaHMsl,
3aKJIIOUEHUS TIOJ CTpaKy WJIU NpeabsiBiIeHUs oOBUHeHHWs. Ha cerogusmHuii 1eHb
cT. 50 VIIK P® mpeaycMOTpeHBl CIEAYIOIME BapUaHTBl y4acTHs 3AIlUTHUKA B
Jieie: 10 Ha3HAuCHHUIO U o corfamennto. OHaKko B 000OMX CIIydasx CYTh 3alllUThI
OyJeT aHaJIOTMYHOM, OTIMYAETCS TOJBKO CHOCOO peav3alii Ka)XJAoro U3 3THUX
BAapUAHTOB.

[To oOmiemMy 3alIUTHUK MPUTIIANIACTCA MOA03PEBAEMbIM, OOBHUHSEMBIM, €T
3aKOHHBIM TPEACTABUTENIEM, a TaKXKe JAPYTUMH JMIAMU 10 TMOPYYCHUIO WIU C
coracus  Mojo3peBaeMoro, oOBuHseMOro. OcCyIIeCTBICHUE  3alUThl  T10
COIJIAIIEHUIO CTPOUTCS HA 3aKIIOYEHUU CoTjamieHus (JoroBopa) o0 OKazaHUU
IOPUIMYECKON TIOMOIIM aJBOKATOM, KOTOpasi, Kak IMPaBUJIO, OCYILIECTBIISECTCS Ha
IJIaTHOM OCHOBE. YYacTue 3alllMTHUKA [0 HA3HAYEHUIO HCIOJIb3YEeTCs, KOTa
MO/03pEBAEMbI, OOBUHSIEMBI MO KAaKUM-JIMOO MNPUYMHAM HE CMOT 3aKJIIOUUTh
COrJIAllICHUE C 3alllUTHUKOM, WM B CIIy4a€ HESIBKU MPUIJIAIIEHHOTO 3alllMTHUKA B
YCTaHOBJICHHBI 3aKOHOM CpOK, CJIEOBAaTElb, JI03HABATEb MPUHUMAET MEPHI IO
HA3HAUYCHUIO 3alIMTHUKA B TIOPSIZIKE, ONPEEICHHOM coBeToM DeiepalibHOM MajaThl
anBokatoB. Tak, B mopsiake cT. 50 YIIK P® no3naBatensb, cienoBaTelb IPUHUMAIOT
perieHre, oOECHEeuMBAIOIIEe peaM3alyi0 IpaBa Ha 3alllUTy I[0J03PEBAEMOTO0,
OOBHHSIEMOTO B YrOJOBHOM CYIONPOHU3BOJICTBE M BIIEKYIlee BO3HHUKHOBEHUE
PacXOJHBIX 00S3aTENILCTB TOCY/IAPCTBA IO BBIIUIATE BO3HATPAKICHUS aJIBOKATY U
BO3MEIIICHUIO HWHBIX IMPOIECCYaTbHbIX H3AepKeK. O TMPUHATOM PEIICHUU
JI03HaBaTelb, CIEAOBATENb YBEAOMIIIOT aJBOKATCKYIO MajaTy (ImpeacTaBUTENeH

aHBOKaTCKOﬁ HaJ'IaTBI) C OCJIbIO HA3HAYCHHUA B KAaUCCTBC 3alllTUTHUKA 10 YT'OJIOBHOMY

! CagponoBa A.A. HazHaueHue 3alIMTHUKA B YrOJIOBHOM JieJie: MPaBOBasi CYIIHOCTh H
nporeccyaiabHblil nopsaok // Bectauk Cankt-IletepOyprckoro yauBepcuteta MBJI Poccun.
2022. Ne 3. C. 124.
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JIelTy TOrO aJiBOKaTa, KOTOPOMY aJBOKATCKasi nanara (IIpeACTaBUTENN aJBOKATCKOM
najgaThl) TMOPYYUT ydyacTHe B JaHHOM yrosoBHoM jene. Ilocne BceryruieHus
aZIBOKaTa B YrOJIOBHOE JIEJIO B KAUECTBE 3AIIUTHHUKA JAJbHEUIIEE €r0 U3BELIEHUE O
JaTax, BpEMEHU M MECTE MTPOU3BOJICTBA MPOIIECCYATbHBIX JCUCTBUNA WA CYICOHBIX
3acelaHuil OCYILECTBIISIETCS TI03HABATENEM, CJIEAOBATENEM U CYJIOM B COOTBETCTBUU
¢ VIIK PO®".

Takum oOpazoM, crefgoBaTesNib MW JO3HABaTellb B JaHHOM Cliydae
o0ecrevnBaroT pealiv3alliio MpaBa MoJA03PEBAEMOro, 0OBUHIEMOTO Ha MOJyYeHUE
KBJIM(DULIMPOBAHHOM IOPUINYECKOM MOMOILY aJBOKATa-3aIlUTHUKA.

B cnyuasix, korja B OTHOILIEHUU aJBOKaTa BO30YXKJIEHO YTOJIOBHOE JEJIO WU
OH TIPUBJICUYEH B KAY€CTBE OOBUHSIEMOTO, OOBICK, OCMOTP U BbIEMKAa B OTHOIICHUU
Hero, cormacHo cT.450.1 VIIK P® mnpowusBomsaTcs Wb B NPUCYTCTBUU
00ecrevnBaroIer0o HEMPUKOCHOBEHHOCTh MPEIMETOB M CBEIACHHM, COCTABIISIFOIINX
aJIBOKATCKyl0 TaliHy, WJieHa COBETa aJIBOKaTCKOM mayaThl cyObekTa Poccuiickoit
denepanyy, Ha TEPPUTOPUM KOTOPOTO MPOU3BOIATCS YKA3aHHBIE CJEIACTBEHHBIC
JCUCTBUSA, WJIM HWHOIO IIPEACTABUTEIS], YIOJHOMOYEHHOIO IIPE3UACHTOM 3TOMN
aZBOKaTCKoW mnanatel. OJHAKO HE B TMOJHOM Mepe MOHATHBI (YHKIMHM JTaHHOTO
mura. O6ecrnieunBaeT Jid OH KBUTH(PHUIIMPOBAHHYIO IOPUIUIECKYIO ITOMOIIb TAKOMY
aJBOKaTy BO BCEM, WJIM TOJbKO B YAaCTH HENPUKOCHOBEHHOCTU NPEAMETOB H
CBEJICHUM, COCTABJISIIOIIMX AJBOKATCKylO TaiiHy. CorjmacuMcsi C MHEHUEM
npodeccopa H.C. MaHOBO#, uYTO «aJBOKaTckas TalHA pACIpPOCTpPaHSIETCS Ha
CBEJICHUS, CTaBIIME M3BECTHBIMM aJIBOKATY-3allMTHUKY B CBSI3U C OOpallieHueM K
HEMY 32 IOPUIUYECKONW MOMOIIBIO U B CBA3U C €€ OKa3aHUEM, TO €CTh CBEJICHMS,
BXOJISILIIHE B TIPOM3BOACTBO aBOKATA II0 JE/IaM €ro J0BEPHTENCH» .

Ha nam B3rsia, oGecriedyeHrne HEMPUKOCHOBEHHOCTH MPEMETOB 1 CBECHMUIA,

COCTaBJAOIIUX a/IBOKATCKYIO TaﬁHy, B IAHHOM CJIy4dac ABJIACTCS MOATBCPKACHUCM

! IIynkr 4.1 Ilopsinka Ha3HaueHUs aJABOKAaTOB B KadyeCTBE 3AIIUTHHKOB B YTOJIOBHOM
cynonpousBojcTBe (yTB. pemenrem Coera DenepanbHoll nanatsl aaBokatoB PO ot 15 mapra
2019 r.) // CIIC Koncynbranatlliroc.

ManoBa H.C. AnBokarckas TaiilHa B YTrOJIOBHOM CYAOIPOHM3BOJCTBE: MPOOIEMbI
obecrieuenus u peanusanuu // Bectauk YauBepcutera umenn O.E. Kyrapuna (MI'FOA). 2018.
Ne 2. C. 204.
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KBATM(DUITMPOBAHHOCTH OKA3aHHOW IOPUIWYECKON IOMOIIM, W JaXKe CKopee ee
peanu3aluy, Tak Kak JOBEpUTENb HE OOUTCA B3aMMOJCIHCTBOBATH C aJBOKATOM U
MTOJTHOCTBIO MOYKET €MY JIOBEPATh, 3HAS, UTO MPEAMETHI U CBEACHHUS, COCTABJISIONINE
aJIBOKATCKYI0 TaliHy, OCTaHyTCS HEMPUKOCHOBEHHBI Oylaroymapsi y4acTHIO 4ieHa
COBETa aJIBOKATCKOM manaTel cyObekTa Poccuiickoit ®enepaniud WM HHOTO
MPEJCTABUTENS, YIIOJHOMOYEHHOIO MPE3UJCHTOM 3TOM aJIBOKATCKOW majaThl MpH
MPOU3BOICTBE OOBICKA, OCMOTPA U BHIEMKH B OTHOIIICHUH aJIBOKATa.

JInio, B OTHOIIEHWH KOTOPOTO BEAETCS IPOU3BOJCTBO O MNPUMECHEHUH
MPUHYAUTEIBHBIX MEp MEIUMIMHCKOTO XapakTepa, HE HMEET MPOLECCYaTbHOrO
cTaTyca MojJ03peBaeMoro Win OOBHHSIEMOI0, HO MPU 3TOM OHO 00JIaJIaeT TEMHU KE
npaBaMH, 4YTO M IIOJ03PEBAaEMbIii, OOBHHSEMBIN, UYTO BBI3BIBACT JHUCKYCCUHU B
Hay4YHBIX prraxl. To ecTh maHHOE JUIO Takke 00JaJaeT BO3MOXKHOCTBIO UMETHh
aJIBOKaTa-3allliTHUKA, OJHAKO IIOMHUMO Hero, coriacHo cT.437 VYIIK P®, k
YYaCTUIO B YIOJIOBHOM J[I€JIE HAa OCHOBAaHMM TIOCTAHOBJICHUS CJICAOBATEIIA
MIPUBJIEKAETCS 3aKOHHBIN MPEACTaBUTENb JaHHOTO Jinlia. [Ipu oTCyTCTBUM OJIM3KOTO
POJICTBEHHHKA 3aKOHHBIM TPEJCTABUTEIIEM MOXKET OBITh MPU3HAH OpPraH OINEKH H
noneuntenbectBa. [lo waee, ONMM3KUN POJACTBEHHUK WJIM OpraH OMNEKU U
TIOMEYUTEIHCTBA B TAKOM CJIy4ae OKa3bIBACT IMOMOIIb JAHHOMY JIUIY U JIEMCTBYIOT
B €ro HMHTEpecax, OJHAKO BbI3BIBAET COMHEHHE, BO3MOXHO JIM OTHECTH TaKYHO
MOoMOIIb K KBaIM(puUIMpoBaHHOW. Ha Hail B3rjsia, HElb3s, TaK KaKk OHU XOTh U
OKa3bIBAIOT COJACUCTBHUE TAHHOMY JIMIy, HO 3a4aCTyl0 HE HMEIOT CIIECIUAIbHBIX
MPAaBOBBIX 3HAHWUW, a €CIM WU HMEIT, TO HE HECYT OTBETCTBEHHOCTH 3a
HEUCIOJIHEHUE WM HEHaJJIe)Kalllee HWCIIOJHEHNE OO0SI3aHHOCTEH II0 OKa3aHUIO
IIOMOIIM, B CBS3M C 4YEM I[IPU3HABATh OKA3aHHYK IOPUAWYECKYH0 TMOMOIIb

KBATU(UIIUPOBAHHOW CUNTAEM HEIIPABUIBHBIM.

! Bocko6oitauk M.0. TIpo6ieMbl obecriedeHus MpaB ¥ 3aKOHHBIX HHTEPECOB JIHII, B
OTHOIIEHUM KOTOPBIX BEJETCS NPOM3BOJICTBO IO MPHUMEHEHHIO TNPUHYAUTENBHBIX Mep
MEIUIIMHCKOTOo xapaktepa // YromoBHoe mpaBo. 2009. Ne 1. C. 81; T'oBpynoBa A.M.
[IponeccyanbHble MpaBa W 3aKOHHbIE HHTEPECHl JIMIA, B OTHOIIEHWH KOTOPOTO BEAETCS
IPOU3BOACTBO O MPHUMEHEHUH MPUHYAUTEIBHBIX MEP MEAUIIMHCKOTo Xapakrepa // O0mecTBo u
npaso. 2010. Ne 2. C. 212.
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HecmoTpst Ha TO, 4TO JTMIIO, B OTHOLIEHUH KOTOPOT'O BEIETCS IMTPOU3BOJICTBO O
MIPUMEHEHUN MPHUHYJIWATEIBHBIX MEP MEIUWIMHCKOTO  Xapakrepa, Kak |
MOJI03PEBAEMBIA, OOBHUHSAEMBIN, MOXKET OTKa3aTbCsi OT 3alUTHUKA, Y4acTHe
3allIUTHUKA SIBJISIETCS OO0S3aTENIbHBIM, TMOCJE BBIHECEHUS TOCTAHOBJIEHUS O
Ha3HAYEHUH B OTHOIICHUU TAKOTO JIMIA CYA€OHO-TICUXHATPUUYECKOU SKCIIEPTHU3BIL.
Taxxke ydacTue 3allMTHUKA 00S3aTENILHO B CIy4asix, €CJIM JIaHHOE JIMIIO HE MOXKET
CaMOCTOSITENIbHO OCYIIECTBIISITh CBOE IMPABO HA 3ALIUTY B CUIY (U3NYECKUX WU
IICUXWYECKUX HEJIOCTAaTKOB. /[aHHOE yCMOTpEHHME 3aKOHOJATENSl CUMTAEM BIIOJIHE
00OCHOBaHHBIM, TaK KaK B CHIIy CBOETO MCUXUYECKOTrO HEIOCTaTKA JIUII0 MOXKET HE
OCO3HaBaTh, TPEOyeTCs U eMy KBaIU(UIUPOBAHHASA OPUAMYECKAs MOMOIIb JJIs
3aIIUThl CBOMX IPaB U 3aKOHHBIX MHTEPECOB, a TOCYJAPCTBO B JAHHOM CIydae
o0ecrieunBaeT TaKyl 3allUTy, CTapasch I[OMOYb JIMIy, YTO CIOCOOCTBYET
CIIPAaBEJIMBOMY pa3pelicHU0 Aena. He 3ps OCHOBHBIMU LENSIMU NPUMEHEHUS
MIPUHYAUTEIBHBIX MEP MEAULIUHCKOIO XapaKTepa sSBJSIOTCS U3JICUCHUE TaKUX JIULL,
YIYUYIIEHHE WX TCHUXWYECKOTO COCTOSIHUS WU MPEIYyNpPEXACHUE COBEPLICHUS HMHU
HOBBIX JICSTHUU, TPEyCMOTPEHHBIX YK PO,

[TpobGseMHBIM BOMIPOCOM SIBJIIETCS U BO3MOKHOCThH peajid3alliu TpaBa Ha
MoJTyuyeHre KBaTU(PUITMPOBAHHON IOPUINIECKOM TOMOIIHU CIEAYIOINMH JIUIIAMHU:

- JIUI0, 3aHUMAIOIIEE CTAaTyC CBUJAETENS WIM HE MMEIOIero (opMaabHOrO
CTaTyca, B OTHOLIEHWH KOTOPOIrO OCYILIECTBISETCS CIEICTBEHHOE JEHCTBHE
M300JIMYUTEIILHOTO XapaKTepa;

- JIMII0, B OTHOIIEHUU KOTOPOTO MPOBOJUTCS TPOBEPKAa COOOIIECHUS O
MPECTYIJICHUH;

- JMI0, B OTHOIICHUH KOTOPOTO TPUMEHSETCS OCOOBI  MOPSIOK
BO30Y>KJICHHS YTOJIOBHOTO JIeJIa, TPUBJICUCHHS B KaU4eCTBE OOBUHSIEMOTO;

- JINI0, B OTHOIIEHUU KOTOPOTO IMOJAHO 3asBJICHUE O IPUBIICYECHHUU €r0 K

o 2
YTOJOBHOM OTBCTCTBCHHOCTU 110 J[JICJIYy 4YaCTHOI'O OOBHHEHUS . HOCJ’ICI{HCG HC

VYromoBubiii komekc Poccuiickoit ®epepammu ot 13.06.1996 Ne 63-d3 // CIIC
Koncynprantlntoc.
2 YTrONIOBHBIH nporiecc : yueOHuK st By30B / mon pea. b.b. bynarosa, A.M. bapanosa.
M. : U3parensctBO FOpaiit, 2019. C. 100.
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aKTyallbHO JJIsl  JOCYNEOHBIX CTaaWid YTOJIOBHOTO CYJOMPOM3BOACTBA, T.K.
yKa3aHHbIE 3as1BJICHUS MTOAAI0TCS HEIIOCPEICTBEHHO B CY/I.

Tak, 00 3TUX NMHIIAX UMEIOTCS JaHHBIE 00 UX MPUYACTHOCTH K COBEPIIICHHOMY
MPECTYIJICHNUIO, OJIHAKO MX HEJOCTAaTOYHO JUIsl HAJEJNCHHs WX CTaTycoM
MOI03pEeBaEMOro Wik OOBHHSIEMOTO. B CBSI3M ¢ 3THM yKa3aHHBIE JIMIIAa HE UMEIOT
BO3MOKHOCTH TOJYYUTh OT TOCyAapcTBa OCCIUIATHYIO KBaIU(UIIMPOBAHHYIO
IOpUJIMYECKYI0 TOMOIIb. OTyacTH 3Ty NpoOJIeMy pa3peliniio MOCTAHOBJICHHE
Konctutymmontoro Cyaa P® or 27.06.2000 Ne 11-IT .

CrnenyronmM y4aCTHUKOM YTOJIOBHOTO CYIONPOU3BOJICTBA, KOTOPOMY B
JOCYJIEOHBIX  CTaAMsIX  MOXET ObITh  HeoOxoauma  KBadu(UIIMPOBaHHAS
IOpUIMYECKAs TTOMOIIb, SBJISIETCS TPAXKIAHCKUNA OTBETYMK. YYacTHE aJBOKaTa JJIs
JTAHHOTO JIMIa MPEIYCMOTPEHO B CcTaTyce MpejacTaBuTeNs. Peanusyercss ero mpaBo
Ha TOJy4YeHHE KBATM(PUIIMPOBAHHOM  IOPUIMYECKOM  TIOMOIIM  aJIBOKaTa-
MIPEJICTAaBUTENS Ha JOTOBOPHON OCHOBE M OIUIAYMBAETCA TPAKIAHCKUM OTBETUYHKOM
CaMOCTOSITEIIBHO.

XOTs 3aKOH U TMO3BOJISIET TPAKIAHCKOMY OTBETUMKY PEaIM30BBIBATH IPABO
Ha TOJy4YeHUE KBAIM(PUIMPOBAHHON  IOPUIUYECKOM  TMOMOIIM  aJIBOKaTa-
MPEJICTABUTENS, OHAKO «CYyJbl HEPEJIKO OTKA3BIBAIOT aJIBOKATY-IPEJACTABUTEIIO B
YIOBIIETBOPEHUH XOJIaTAHCTB O JOIPOCE OMPOIICHHOIO OYeBHUALA, O TIPHUOOIICHUH K
JIeTy 3aKJIIOUEHHUs CHEIHaINCTa Ha TOM OCHOBAaHWH, YTO MPECTABUTEIh HE UMEET
npaBa MPOU3BOJUTH 3TU JICUCTBUS, TaK KaK JAHHOTO MpaBa HET y MPEJICTABIIEMOIO
aJIBOKaTOM yqaCTHHKa»2, xoTs 4.3 cr. 6 denepanbHoro 3akona ot 31.05.2002
No 63-®3 «O6 anBokaTCKOM JAEATENBHOCTH W ajBokatype B Poccuiickoit
denepam» BBIACTSAECT TaKWe ICUCTBHMA B KadyeCTBE IMpaB aJBOKaTa. Takum
o0pa3oM, OTpacjeBOE€ 3aKOHOJATeNbCTBO, a MMEeHHO — YIIK P®, orpanuunBaer

IMOJJHOMOYHM:A aJIBOKaTa IIO0 JAaHHBIM BOIIPpOCAM, 4YTO SABJIACTCA OI[HOﬁ us3 HpO6J’I€M

! Mocranopnenue Koncturynimonnoro Cyma P® ot 27.06.2000 Ne 11-IT «Ilo memy o
MPOBEPKE KOHCTUTYIITUOHHOCTH TMOJIOKEHUN YacTH MepBOM ctatbu 47 U 4acTu BTOpOM ctatbu 51
YromoBHo - mporeccyanbHoro kojekca PCOCP B cBsa3u ¢ kamoboit rpaxaanuHa B.U.
Macnosay // CIIC Koncynprantllntoc.

JlaBmeTtoB A.A. AnBOKaT-pe/CcTaBUTEIh B yroioBHoMm mporiecce // busnec,
MeHeKMEHT u mpaBo. 2015. Ne 1. C. 92.
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YTOJIOBHOTO  CYJOTIPOM3BOJACTBA, HE TMO3BOJSIIONICH B  TOJHOM  0OBeMe
peanu30BbIBAThH TPAXKIAHCKOMY OTBETUYUKY IPaBo Ha MOJTyYEHHE
KBJIM(UIIMPOBAHHON IOPUAMYECKON MOMOIIM aJBOKaTa-mpeacraButes. JlaHHyio
mpo0JieMy BUAWTCS BO3MOXKHBIM PEIINTh IyTeM TyOJUpOBaHWS TpaB aJaBOKATa,
ykazaHHbIX B ®enepambHoM 3akoHe oT 31.05.2002 Ne 63-d3 «OO06 agBOKaTCKOM
JEeATEIbHOCTH M aaBokaTtype B Poccuiickori ®enepanun», B NEPEUYECHb MpPaB
anBokara-npencrasuress B YIIK PO.

Peanuzanusi mpaBa Ha TMOJy4YeHHE KBaTU(PHUIIUPOBAHHON IOPUAMYECKOMN
MOMOIIM CJIEAOBaTeNsi W JO3HaBareias OO0EeCleYuBaeTCA IyTeM pa3bsICHEHUS
YYaCTHUKaM YTOJOBHOTO CYJONMPOM3BOACTBA WX TIpaB, OOsS3aHHOCTEH U
orBeTcTBEHHOCTH. PCO M mpoKypop B JAHHOM CiIy4ae AOJIKHBI OCYHIECTBISTH
HAJ[30p 3a UX MPOLECCYaIbHOM NESITEIBbHOCTBIO, & TAaKXKE 3a MPEAOCTaBICHHUEM
cieoBaTtesieM, JO3HAaBaTelieM I[paBa Ha TMOJy4YeHHE KBaTU(UIIUPOBAHHON
FOPUIMYECKOM MOMOILHN JIMIAM, KOTOPbIM OHa MPEAyCMOTPEHA, U 32 3aKOHHOCTBIO
€€ pean3alni.

Hecmotps Ha To, uro YIIK P® no3sonser agBokaTy-3allUTHUKY Y4aCTBOBATh
B CJICICTBEHHBIX JICUCTBUSX, MPOBOAUMBIX B OTHOILICHUH €r0 JOBEPUTEINS, 3aKOH HE
COJIEP>KUT TpeOOBaHUS, YTOOBI CJIEJIOBATENb, JO3HABATENb YBEAOMIISUIA 3aIIUTHUKA
O TpoBeneHWU TakuxX nedcTBui. C OIHOM CTOPOHBI, TaKOe TPEOOBAHHWE MOKHO
CUMTATh CaMO cOOOM pazyMeromuMes U BbiTekaromuM u3 cr. 16 YIIK P®, cornacuo
KOTOpOU Clie/IoBaTelNb, JO3HABATeNlb JIOJDKHBI PAa3bsICHUTH TpaBa OOBUHAEMOMY,
MOI03peBacMOMY, U 00ECTICUUTh BO3MOXKHOCTh peanu3anuu 3Tux mnpas. C apyroi
CTOPOHBI, 3aKOH HE O0s3bIBACT MX YBEIOMJATH aJlBOKaTa O MPOBEJICHUU
CIICJICTBEHHBIX JeiicTBuii. Ha Ham B3rmsg, oOecrneueHue peanusalud  IpaB
OOBHHSEMOTO, TTO03PEBAEMOr0 CileIoBaTeieM, JOo3HABATEIEM B JaHHOM Cilydae U
3aKJIIOYaeTcss B 00ECMeYeHWH TOCISAHUMH Y4YacTHsl aJBOKaTa-3alllUTHUKA B
CJICJICTBEHHBIX JEUCTBUSIX, MPOBOAUMBIX B OTHOIICHUM MX JAoBepurens. B m. 5
Pexomenmamnuii Coera ®enepaiibHON nanatbl aaBokaToB PD 00 obecneueHun
HETPEPHIBHOCTH 3aIUTHI [0 HA3HAYEHUIO YKA3aHO, YTO «a/IBOKATy, BCTYNHBLIEMY B

YTOJOBHOE ACJIO B KAa4YCCTBC 3alllUTHHUKA I1I0 HA3HAYCHHIO, IJIA oOecrieyeHusl B
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JAIbHENIIEM CBOETO HAJIEKAIIETO Y4YacTUs B 3alMTE PEKOMEHAYETCS IOAATh
IIMCBMEHHOE 3asIBJICHUE JIMIlY, B MPOU3BOJACTBE KOTOPOIO HAXOIUTCS YTOJIOBHOE
neno, o0 o00s3aTebHOM HaAJeKallleM YBEJOMJICHWU 3allldTHUKa 000 BceX
IUTAHUPYEMBIX CJEJICTBEHHBIX (CyA€OHBIX) M MHBIX MPOLECCYAbHBIX JEUCTBUAX C
y4acTueM OOBUHSEMOTro (I0JI03peBAEMOr0, MOJCYMMOTI0), a TaKXKe JHOOBIX MHBIX
NeHCTBUSX, 3aTPArMBAIOLINX MPABa [OCIeHEroy . JlaHHAs PEeKOMEH AL SIBIACTCS
OMHUM W3 PELICHWH, TMO3BOJISIONMM OOOWTH TpPOOJIEMy, CBS3aHHYIO C
YBEAOMJICHUEM CIIEIOBATENIEM, JO3HABATENIEM aJIBOKaTa-3alluTHUKA. OgHAKo OHa
KACaeTcsl JIMIIb 3alMTHUKA 110 HA3HAYEHUIO, 1 HUYETO HE TOBOPUTCA O 3ALIUTHUKE
no cornamenuto. Ilpodeccop A.A.JlaBneToB mnpemyiaraet pemdT JAAHHYIO
npobieMy IyTeM 3aKkperuieHHsT Ha 3aKOHOJATEIbHOM YpPOBHE OOS3aHHOCTU
CIIEIOBATENs YBEIOMJIATH aJIBOKATa-3allUTHUKA O CIEICTBEHHBIX JIEUCTBUSIX,
TPOBOJMMBIX B OTHOIICHHH €ro JoBepHTess-. I101epKuBaeT TaKyio MO3UIHIO U
E.A. BpaBI/IJIOBa3.

Hapymenuss B peanuzanuu IpaBa Ha TMOJIy4YeHHE KBAJTUM(UUIMPOBAHHON
IOpUINYECKON IIOMOIIM CIEAO0BATelNsd, AO3HABATENsA BO3HUKAIOT U IO JIPYrUM
BornpocaM. Hanpumep, cornacHo u. 8 ct. 162 YIIK PO, cnenoBarens B MMCbMEHHOM
BUJIE YBEJOMJISIET OOBMHSIEMOIO M €ro 3alllMTHUKA, a TaKKe MOTEPHEBILEro U €ro
IIPEICTABUTENST O MPOIJIEHUM CpPOKa IpeABapUTENbHOro cieactsus. OIHAaKoO Ha
IIPAKTUKE BCTPEYAKOTCS CJIydyad WIHOPUPOBAHUS KAaK [AaHHOTO, TaK W WHBIX
TpeOOBaHUH.

Tak, amBokaTom Obuia mojaHa >kajoba B JIGeHWHCKHM pallOHHBIA CYI
r. Maxaukansl. B xano6e peub 1uia o Tom, yto, B Hapyuienue 4. 1 cr. 198 YIIK PO,
HU OOBHHSIEMBI, HU €ro aJIBOKaThl, He ObUIM O3HAKOMJICHBI C TIOCTAHOBJICHUSMHU O

Ha3sHA4YCHUU Cy,Z[C6HBIX 9KCIICPTU3 M 3aKIIIOYCHHAMMU OKCIICPTOB. ITomumo 9TOro,

Pexomennanuun CoBera ®enepanbHoil mamatel afaBokaroB P® 006 obecneueHuu
HENPEpPHIBHOCTH 3allUThl MO Ha3HaueHuto (yTB. pemeHuem Cosera denepanbHoil MmanmaThl
anBokaroB oT 28.11.2019) // CIIC KoncynwsranTltoc.

HaBnetoB A.A. AKTyalbHbIe TpPOOJEMBI JAEATEIBHOCTH aJBOKAaTa B YrOJOBHOM
nporiecce: yueobHo-mpaktuueckoe nmocoodue. ExarepunOypr, 2017. C. 108.

3 Bbpasuiiosa E.A. HekoTopsie mpoOemMbl y4acTHs aJBOKaTa-3alUTHAKA B CJIEACTBEHHBIX

neiictBusix // Bectauk Ypanbsckoro opuandeckoro nuacturyra MBJI Poccun. 2021. Ne 1. C. 16.
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clleoBaTelb HU pa3y HE YBEAOMHJ O IPOUICHHH CPOKA IPEIBAPUTEIBHOIO
CIIEZICTBUSL HU CAMOTO OOBHHIEMOTO, HU €r0 3alllUTHUKOB, MO3TOMY Oe3qeiicTBreM
cliefloBaTeNsi HapylleHbl TMpaBa M 3aKOHHbIE WHTEpEChl OOBUHAEMOrO, 3aTpPyIHEH
JOCTYNl K TPaBOCYAMIO M OTPAHMYCHO MPaBO HA BO3MOXKHOCTH OOKaJIOBaHHS
MIPUHUMAEMBIX cienoBareneM pemieHui. [loctaHoBiaeHnEM JIEHUHCKOTO pailOHHOTO
cyna r. Maxaukaisl ot 26 utons 2023 1. aJiBOKaTy B MPUHITHH >KaJI00BI OTKa3aHO, U
OHa BO3BpAILlEHA 3asBUTENIO, B CBSA3M C OTCYTCTBHEM HpeaMeTa 00KalOBaHUS.
[Tocne aToro amBokatr oOpaTWiCs C aneuIIUOHHON kanoboit B Bepxosubiit Cyn
PecniyOnmuku JlarectaH, B KOTOpPOM YyKa3ad, YTO CYHMTAET IOCTAHOBJICHHE Cy/a
HE3aKOHHBIM M HE COOTBEeTCTBYIOIMM TpeboBanusM c1. 7 YIIK PO wun
noctaHoBiennio IInenyma BepxoBHoro Cyna P® Ne 1 ot 10.02.2009, B cBsizu ¢
YeM, IIOCTAaHOBJIEHUE PAOHHOTO CyJla OJIEKUT OTMEHE. B pe3yiprare 3aceaHus
Bepxosnsbiit Cyn Pecniyonuku Jlarectan nmoctanoBui [loctanoBnenue JIeHMHCKOTO
paiionHoro cyzaa r. Maxaukanel PJ] ot 26 utons 2023 r., o0 oTka3e B NPUHATHU
XanoObl aznBokara, nojgaHHoM B mopsnake cT. 125 YIIK P® B uHTepecax ero
JIOBEpUTENsl OTMEHHUTh, YJIOBJIETBOPHUB aNeUBIIIMOHHYIO >Kaloly ajaBoKara, a
MaTepra epeaaTh Ha HOBOE PACCMOTPEHHE B TOT JK€ CYI B MHOM COCTaBe .

Takum  00pazoMm, aJBOKAT-3alIMTHUK  OKa3aJl  KBATU(PHUIIMPOBAHHYIO
IOPUAMYECKYIO IIOMOIb CBOeMy JoBeputento. Ilpu 3ToM W3 mocraHOBIEHHSA
CJIEyeT, YTO CJel0oBaTeleM He ObUla OKa3aHa KBaJTM()UUIMPOBAHHAS HOPUIWYECKAs
MIOMOIIIb OOBHUHSEMOMY, 3aKITIOYAIOIIAsCS B 00ECIIEYeHUH pealn3alliy ero mnpas.

Ha wHam B3mIsin, KOHTPOJIMPOBATH JAESATENLHOCTh — ClEeOBaTeNed U
Npeaynpexaarb BO3HUKHOBEHME HAPYLICHUN peald3allid TpaBa Ha MOJIy4YeHUE
KBATM(UIIUPOBAHHON rOpUAWYecKO momomu AomkHel PCO  u  mpokypop,
OCYIIECTBIISII B TOM 4YHUCJIE€ KOHTPOJb 32 3aKOHHOCTHIO MPUHHUMAEMBIX
CJIEOBATEIIEM, TO3HABATENIEM ITPOLIECCYATBHBIX PEILICHUH.

B 3aBepiiennn nanHoro maparpada MOKHO CIeNaTh CIEIYIOIINE BHIBOIBI:

! ANeIMIuoHHOe [TOCTAHOBIICHHE Bepxosnoro Cyna Pecniybnuku Jlarectan Ne 22K-
1557/2023 ot 8 amrycra 2023 r. — URL: https://sudact.ru/regular/doc/FxRby4n4hYrD/ (mara
obpamenust: 13 anpens 2024 1.).
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1. Peanmszamms mpaBa Ha NONy4YeHHE KBATU(DUUIMPOBAHHOW IOPUAMYECKON
MIOMOIIIM TOA03PEBACMbIM, OOBHUHSEMBIM MOXET OCYILECTBIATHCS CIEAYIOIIMMU
crnoco0amMu: C TIOMOILIBIO aJBOKAaTa-3alIUTHHUKA ([0 COIVIAIIEHUIO WM IO
HA3HAYEHUIO), C TMOMOIIBI0 3aKOHHOTO TPEICTAaBUTENS, C HCIOJIb30BaHUEM 000MX
Croco0O0B.

2. JIuno, B OTHOUIEHMM KOTOPOTO BEHETCS IPOU3BOACTBO O INPUMEHEHHUU
IIPUHYJIATEIBHBIX MEP MEIULMHCKOTO XapaKTepa, HE HMEET IPOLECCYATBHOIO
cTaryca IMoJI03peBaeMoro Wik OOBHHAEMOr0, HO MPHU 3TOM OHO OOJIaJaeT TEMH K€
paBamMH, YTO U TOJI03PEBAEMblid, OOBHHSAEMBIH, B TOM YHCJIE M Ha IOJy4YECHUE
KBIM(UIIMPOBAHHON IOPUJIMYECKOM TOMOLIM, a TaKkKe NpaBO Ha OTKa3 OT
aZiBOKaTa-3allluTHUKA. ['ocymapcTBo obOecrieunBaeT peanu3alMio IpaBa Ha
MOJIyYEHUN KBATM(PHUIIMPOBAHHOW HOPUIWYECKON NMOMOUIM B BHUJAE 005A3aTEIBHOIO
ydacTusi aJBOKaTa B CIy4asX, KOIZJa B OTHOLIEHWH TAaKOro JMIAa BBIHECEHO
IIOCTAHOBJICHHE O HAa3HAUYEHUM B OTHOLUEHHM HEro CyJIeOHO-TICHUXMATPUUYECKON
DKCIIEPTU3bl, WIA €CIM JAHHOE JIMLIO HE MOXKET CAMOCTOSITENBHO OCYLIECTBISATH
CBO€ IPABO HA 3AILUTY B CWIIY IICUXUYECKUX HETOCTATKOB.

3. Hapymenust B peanu3aluu IpaBa Ha MOJyYECHHE KBAIM(DPHUIIMPOBAHHOU
IOPUINYECKOM TIOMOIIM B JOCYJIEOHBIX CTAaausX YTOJIOBHOTO CYJOIPOU3BOCTBA
YYaCTHMKaMHU CO CTOPOHBI 3alUTbl B OCHOBHOM JOIYCKAarOT CJIEOBATENH,
JIO3HABaTeJId, B CBA3M C 4YeM TpeOyeTcsl KOHTPOJb BO3HUKHOBEHUS TaKUX
HapylIeHWd M KOHTPOJIb 3a 3aKOHHOCTBIO NPUHMMAEMBIX CJIEI0BATEIEM,

JI03HaBaresieM IpolueccyainbHbiX pemennii PCO u mpoxypopom.

§ 2. Peaninzanus npaBa Ha MoJy4eHHE KBAUTU(DUIIMPOBAHHON IOPUIUYECKOMN MOMOIIN

y4aCTHUKAM CO CTOPOHBI OOBHHECHHUS

OI[HI/IM N3 OCHOBHBIX Y4YaCTHHKOB YI'OJIOBHOTO CYIOIIPOMU3BOJACTBA CO

CTOPOHBI OOBHHCHHUS SIBJISCTCS HOTCpHCBIHI’Iﬁ, OXpaHACMBIC YI'OJIOBHBIM 3dKOHOM
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MHTEpPECHl KOTOpPOro ObUIM HapylIeHbl COBEPIICHHBIM MpecTyruieHueM. Kak
0003HaYaJIOCh paHee B paboTe, MOTEPHEBIIUI MOXXET BOCIOJIB30BAThCS TaKUM
CIOCOOOM pealiu3alliy IMpaBa Ha MOJyYeHHE KBATU(PUIIMPOBAHHOW IOPUIANYECKON
MOMOIIIM, KaK MOMOIIb aJIBOKaTa, KOTOPIM B JTaHHOM ciy4ae OyIeT BBICTyNaTh B
KauyecTBe aJBoOKara-mpencraButens. OgHako Opemsi omiaThl TpyAa IOCIEIHErO
JISKUT Ha MOTEPIIEBILIEM, YTO MOKHO TaKe paccMaTpUBaTh KaK OJHY U3 MpoOsieM
peanu3alMi  NpaBa Ha  KBAIM(HUIMPOBAHHYIO  IOPUIUYECKYI0  IIOMOIIb
notepresmmM. C 2013 roga 6bu1 BBemen 1. 1.1 1.2 cr. 131 VIIK Pd', cormacHo
KOTOPOMY K TMPOLIECCYANbHBIM H3ICPKKAM OTHOCSTCA CYMMBI, BBITNIAYMBAEMbIC
MOTEPIIEBIIEMY HAa TOKPHITHE PACXOJ0B, CBA3AHHBIX C BBHIMIATON BO3HATPAXKICHUS
IPEICTABUTENIO TOTEPIIEBLIET0, M, COOTBETCTBEHHO, pacXojbl, IOHECEHHBIE
MOTEPIEBIINM Ha aJBOKATa-TIPEJCTABUTENSA, OYAyT TOKPBITBI, TPU OSTOM
MOTEPIEBIINI JODKEH CHauyala OIJIaTUTh MPECTABUTEILCTBO aJBOKATa CO CBOMX
nerer. CTOUT OTMETUTh, YTO HE Y Ka)XJOro MOTEpPIEBIIEr0 €CTh BO3MOXKHOCTb
OIJIATUTH TPEJCTABUTEIILCTBO aIBOKAaTa, W BBHUIY JAHHOW CUTyallMd HE KaXKIbIA
NOTEPIEBIINIT MMEET BO3MOXKHOCTb pealu30BaThb CBOE IIPaBO Ha IMOJyYCHHE
KBJIM(DULIMPOBAHHOM FOPUIMYECKOM MOMOILM a/IBOKATA.

HckinroueHneM  gBIS€TCS  MPEJCTAaBUTEIbCTBO  HECOBEPIICHHOJIETHETO
NOTEPIEBIIETr0, HE JOCTUTIIErO BO3pacTa IIECTHAAUATH JIET, B OTHOLUEHHUU
KOTOPOTO COBEPIICHO TPECTYIUIEHHE TPOTHB TIOJOBOM HEMPUKOCHOBEHHOCTU
HECOBEpILIEHHOJeTHEro. B nmaHHOM ciiydae 1O  XOZaTaiCTBY  3aKOHHOTO
MIPEICTaBUTEINS CIIE0BATEIEM, I03HABATEIEM O00ECIIeUnBAETCS y4acTUe aJBoKaTa, a
pacxoipl Ha OIUIaTy €ro TpyAa KOMIIEHCHUPYIOTCS 3a CUET CpPEeACTB (heaepasibHOro
OroKeTa.

B KauecTBe  pemieHuss  9Toil  mpobimembl  A.A. Ky3HenoB  u
K.IO. IlepeBo3unkoBa mpeiaraloT B JAHHOM BOIIPOCE MOCTaBUTh MOTEPIIEBIIETO

Hapsay € MoJA03pCBACMBIM U O6BI/IH$ICMBIM, MMpCAOCTAaBIIIA MY IIPpAaBO Ha IMOJTYYCHHUC

! @enepanbHblif 3akoH 0T 28 nexadbpst 2013 r. Ne 432-@3 «O BHeceHMM U3MEHEHUH B
OTAEJIbHBIE 3aKOHOAATEIbHbIE akThl Poccuiickoit denepanniv B HEISIX COBEPIICHCTBOBAHUS ITPaB

NOTEPIIEBUINX B YrosioBHOM cynonpousBojacte» // CIIC Koncynprantlliroc.
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KBAJTU(HUIIMPOBAHHON  IOPUIMYECKOM TOMOIIM  aJIBOKATa-TPEICTaBUTEIsl  Ha
0€3BO3ME3THOM OCHOBE, a pacxobl Ha OIUIATy €ro TpyAa KOMIIEHCUPOBAThH 3a CUET
cpenctB demepanbHoro Gromkera’. Ha Hamn B3IV, ¢ MPEUIOKEHHBIM PEIICHHEM
CTOUT COTJIACUTBCS, TaK KaK OHO SBISETCS ONTUMAIBHBIM M CHOCOOCTBYET
MPEAOTBPALICHUIO HAXOXKACHUS IMOTEPIIEBIIETO B YXYIUIAIOIIEM IMOJOKEHUHU TPH
peanu3alyy MpaBa Ha MOJy4YeHHE KBAIM(DUIIMPOBAHHON HOPHUIMYECKON MOMOIIH,
YUHUTBHIBAS, UYTO U TaK ObUIM HApPYIIEHBI €r0 MHTEPECHI, OXPaHSEMbIE YTOJOBHBIM
3aKOHOM.

CrnenyromuM y4acTHUKOM CO CTOPOHBI OOBUHEHMSI, KOTOPOMY B JTOCYAEOHBIX
CTaIMsIX YTOJIOBHOTO CyJIOIIPOU3BOJICTBA MOXKET noTpedOoBaATHCSA
KBIM(UIIUPOBAHHAS IOPUANYECKAsl TMOMOIb, SBISETCS TpakIaHCKU ucten. B
OOJIBIIMHCTBE CIy4YaeB MOTEPIIEBIIUI U FPaXXAAHCKUI UCTEI] IO OJHOMY U TOMY K€
JIeLy — 9TO OJIMH YEJIOBEK.

JUIA TpakJaHCKOTO MCTIA 3aKOHOJATEJIEM IPEAYCMOTPEHA BO3MOKHOCTh
MOJIy4eHUs] KBaTU(UIIMPOBAHHON IOPUINYECKONW TOMOIIM aJBOKAaTa, KOTOPBIM B
JJAHHOM CJIy4ae BBICTyNaeT npeacrtaButesneM. OIHAKO B KAYECTBE IPEACTABUTEIS
IPaXAaHCKOTO UCTIA MOXKET ObITh TOMYIIEH OJM3KHUA POJCTBEHHUK MM UHOE JIUILO,
0 KOTOpPOM XOZJaTalWCTByeT TIpaxaaHckuil ucrten. OO0 OCOOEHHOCTSX OKa3aHWs
MOMOIIY TPAXKIAHCKOMY HCTILY OJM3KUM POJCTBEHHHUKOM WM WHBIM JIUIIOM U O
COMHUTEIBHOCTH KBAIM(PHUIIMPOBAHHOCTU TAaKOH IOPUAMYECKON IMOMOIIU MBI YyiKe
TOBOPWIM paHee B paboTe, B CBSA3HM C Y€M PACCMOTPUM OCOOCHHOCTH M MPOOIEMbI
peanu3ali MpaBa Ha MOJyYE€HUE KBAIM(DUIMPOBAHHOM IOPUAMYECKON MOMOIIM
aJIBOKaTa-IpeICTaBUTEIS TPAKIAHCKOMY UCTILY.

OcHoBHOM pooIeMoit peanu3anuu npasa Ha MOJTyYeHUE
KBATU(UITUPOBAHHOM FOPUIANYECKON IOMOIIIH aJIBOKaTa-MpeACTaBUTENA
paccMaTpuBa€MbIMU YYaCTHUKAMH YTOJIOBHOTO CYJONPOU3BOJCTBA  SIBJISAETCS

0003HaUYEeHHOE paHec B pa60Te II0 OTHOIICHHUIO K TIPAKIAHCKOMY OTBCTUYUKY

KysnenoB A.A., IlepeBo3uukoBa K.}O. IIpobnembl peanu3anumu mpaBa Ha
KBATH(UITUPOBAHHYIO I0OpUINYECKYIO TomoInb // FOpuandeckas raoceosorus. 2023. Ne 4. C. 67-
68.
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OTCYTCTBUE€  BO3MOXHOCTM B  TIOJIHOM Mepe MOJb30BAaThCsl  YTOJOBHO-
MpOIIECCYaIbHBIMU  IIPABOMOYMSAMHM, 3aKJIOYarolieecs B OTCYTCTBUM IpaBa
aJBOKaTa-IpeICTaBUTENSI TPOU3BOIUTH T€ MPOIIECCyaIbHBIE IEUCTBUSA, HA KOTOPHIC
HET MpaBa y €ro JAOBEPUTENS, XOTA JAaHHOE MpPaBO AaJBOKATa 3aKpPEIUICHO B
®denepansHoM 3akoHe oT 31.05.2002 No 63-D3 «OO0 agBOKaTCKOM ACATEIBHOCTU U
anBokatype B Poccuiickoit ®eneparun». IloapoOHOCTH JaHHOW MPOOIEMBI
0003HAYEHBI B MPEABIAYIIEM naparpade paboTsl, T MPEIOKEHO U €€ PEIICHHUE.

OTHOCHUTENIPHO OKa3aHWsA KBaJU(UIIMPOBAHHON IOPUIUYCCKON ITOMOIIU
CJe0BaTeNEM, JO3HABATEIEM, OTMETUM, YTO HX 33Ja4a COCTOMT B Pa3bSICHECHHUU
npaB, OOS3aHHOCTEM M OTBETCTBEHHOCTH pPAacCMATPUBAEMbIM  YYaCTHUKAM
YIOJIOBHOTO CYJIONPOM3BOACTBA, a TaKXE€ B MPEAOCTABICHUHA BO3MOXKHOCTH
M0JIb30BATHCS PA3pEIICHHBIMH 3aKOHOM CIoco0amMu peanu3anuu cBoux npas. PCO
Y TIPOKYPOP B CBOIO OU€pe/b JOJKHBI KOHTPOJIUPOBATH 3aKOHHOCTh IMTPUHUMAEMBIX
JI03HABaTeJIEM U CIICIOBATENIEM PEILICHU.

B 3aBepmienun gaHHoro maparpada mpeajaraeéM — yCTaHOBUTh — Ha
3aKOHOJIaTEJILHOM YPOBHE BO3MOXKHOCTH OECIIJIATHOTO OOpaIleHHs MOTEPIEBIIETO
3a TOJIyYeHHEM KBaTU(UIIMPOBAHHON HOPUAMYECKOW MOMOIIM aJBOKaTa B IEJSIX

obOecrieueHus 3alIUTEI CI'0 ITpaB 1 3aKOHHBIX HHTCPCCOB.

§ 3. Peaninzanust npaBa Ha MoJy4eHHE KBAUTH(DUIIMPOBAHHON IOPUANYECKON MOMOIIN
WHBIM JIML[aM, BOBJIEYEHHBIM B YTOJIOBHOE CYZOIPOU3BOICTBO

ITomumo Y4aCTHHUKOB YT'OJIOBHOT'O CyaoIIponu3BOJACTBA, HaACJICHHBIX
ONPCACIICHHBIM IPOLCCCYAIIbHBIM CTAaTyCOM, B YI'OJOBHOC CYAOIIPOU3BOACTBO
MOT'YT OBITH BOBJICUEHBI M HHBIE JiMia, KOTOPBIM TaKiKC MOKCT HOTpe6OBaTBC$I

KBaJ'II/I(bI/IHI/IPOBaHHaH IOPpUINYCCKasA IMOMOIIb. OI[HI/IM N3 TaKuUX JIML ABIACTCA
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ceugerenb. CormacHo m. 6 4.4 c¢1.56, 4.5 c1. 189 u 4.6 cr.192 VIIK PO,
CBUJIETENb MOXET SIBUTbCS Ha JONPOC WM OYHYIO CTaBKy C aJBOKaTOM,
IIPUTJIAIIEHHBIM UM JUI1 OKa3aHUS FOPUINYECKON TOMOLIH.

Peanuzanus mpaBa Ha MoOJyueHHE KBATU(PUIMPOBAHHOW IOPUAUYECKON
IIOMOIIIM a/IBOKAaTa MOXET ObITh BajkKHA JJIsl CBUJIETENS, TaK KaK JIOBOJBHO YacTO B
KayeCTBE CBHJIETEJICH TONPAILMBAIOTCA JINLA, B OTHOLICHUH KOTOPBIX CJIEI0BATENb,
JI03HABaTeJIb MMEIOT JAHHBIE O BO3MOXXHOM HX IPUYACTUM K COBEPIICHHOMY
IPECTYIUICHUIO, B CBS3M C YEM CBOCBPEMEHHO OKa3aHHAas aJBOKaTOM
KBAIM(UIIMPOBAHHAST TMOMOIIb CBHUJETENI0 B TaKOM CHUTyalldd CHOCOOHAa HeE
JOIYCTUTh HapyIICHHsI ITPaB MOCIEIHETO U MOBBICUTh YPOBEHb JOCTOBEPHOCTH €r0
ITIOKa3aHUM.

Panee B pabore Obuld 0003HaUY€HbI NPOOJIEMBI, CBSI3aHHBIE C
HEOIPEEIIEHHOCTHIO CTaTyca a/IBOKATa, KOI1a JOBEPUTENEM SIBIISIETCS CBUJIETEIND, a
TAaK)K€ C HAJUYUEM HWHBIX CIICCTBEHHBIX JEHCTBUI, IMOMUMO JONPOCAa U OYHOU
CTaBKH, B KOTOPBIX CBUJETENIb Takxke OyleT JOBepUTesieM aJBokara. B pamkax
peanu3aly IpaBa CBUAETENS HAa KBAIM(DUIMPOBAHHYIO IOPUAWYECKYIO MOMOIIb
aJBOKaTa, CIEQyeT TaKXKe BbIACIUTh TOT (akT, 4YTO CBUAETENb JIOJKEH
CaMOCTOSITEJIBHO TIOHECTM pacxXxojbl, 3aTpauyCHHbIE Ha aJBOKaTa. Y4YeHbIE,
UCCIIEAYIOIIME TaHHYI0 NpoOieMy, MOoJaralwT, YTO «B ClIydae, €CJIM yCTaHOBJICHBI
JIOCTaTOYHbIE AaHHbIE, ykazaHHble B 4. 3 cr. 11 VYIIK P®, nmo xomaraiictBy
CBUJETENS, HE HMEIOIIEro J0X0Ad, JOCTaTOYHOrO JUIsl  OIUIaThl  yCIyT
NPEICTAaBUTENsI, aJABOKAT MOXXET ObIThb Ha3HAUYEeH JIMIIOM, M[POU3BOASILIUM
MIPEIBAPUTENILHOE pacCiieJOBaHUE, MPOKYPOPOM UJTU CYAOM, a pacXo/bl Ha OIUIATy
ero Tpy/Ia KOMIICHCHPYIOTCS 33 CUeT CpecTB (eepanbHOro Gromkeray . OIHAKO B
OCTaJbHBIX CHUTyallMsX OpeMsi MO OIulaTe pacxoJOB JIEKUT HA CBHJIETEIE.
YuuTeIBasg, 4TO 3TO HE3AMHTEPECOBAHHOE B PA3PELIEHUH YTOJIOBHOIO JEJa JIULO,

JJaHHasl CUTyalus BUIWTCS HeclpaBemmBou. Ha Ham B3misig, rocygapcTBy

1 .
Anee B.H., BockoGoitnuk WN.O. IIpoGieMbl AeSITeNTbHOCTH aJIBOKaTa IpH

MIPOM3BOJICTBE CIEACTBEHHBIX IEUCTBHM C ydyacTueM cBujaetens / YromaoBHoe mpaBo. 2006. Ne 5.
C. 86.
48



HE00X0IMMO 00€CTIeYnBaTh JIMII, BOBJICYEHHBIX B YTOJIOBHOE CYIOTIPOU3BOCTBO, HO
HE OTHOCSIIUXCA K CTOPOHE 3allluTe WJIA OOBUHEHHUS, OecIIaTHOU
KBATU(HUITIPOBAHHON FOPUINYECKON MOMOIIBIO, €CJIM OHHM TPOSIBAT KEJIAHUE €I0
BOCTIOJIb30BAThCS, YTOOBI HE OMYCTUTh HApYyIICHWE WX TMpaB W 3aKOHHBIX
uHTepecoB. JlaHHBIA TE3UC CIHpaBeUIMB W OTHOCHTEIILHO TaKOro JIMIa, He
BOBJICUCHHOTO B YTOJOBHOE CYIONPOM3BOJICTBO, HO TNPHUHUMAIOIICE Yy4yacTHE B
HEKOTOPBIX CIICJICTBEHHBIX IEHCTBUAX, KaK MIOHSATOM.

OcHoBHasg peanu3alnMs IIpaBa Ha MOJyYCHHE KBATHU(DHUIIMPOBAHHON
IOPUINYECKON TOMOIIU MOHATHIM 3aKJIIOYACTCSI B Pa3bICHEHUH €My CJICJIOBATENIEM,
JI0O3HABATEJIEM €ro MpaB M OOS3aHHOCTEH. YUUTHIBAs, YTO IMOHSTHIM BBHICTYIAET
HE3aMHTEPECOBAaHHOE B JIelie, M HE Biajciolee uMHMOpMaleid O COBEPIICHHOM
MPECTYIJICHUH JIMIIO, 3apaHee MPUIVIACUTh €ro JUisl y4acTus B CJEACTBEHHBIX
JNEHUCTBUSIX, HE TIPEACTABIIICTCS BO3MOXKHBIM, B CBS3M C YEeM M IIPUIJIAIICHHE
TTOHATHIM aJIBOKaTa TakyKe HEBO3MOKHO.

I[lo wugee, y TMOHATOTO U HET HEOOXOAUMOCTH oOpamarbcs 3a
KBATM(HUITIPOBAHHOW IOPUIMYECKONW MOMOIIBIO K aJIBOKaTy, Tak KaK €ro IpaBa H
3aKOHHBIC HWHTEPECHl TMPU YYaCTUM B CICACTBEHHBIX JCHCTBHSIX HApPYIIHUTH
MPaKTUYECKH HEBO3MOKHO. (OJIHAKO YYUTBHIBAs, YTO B Ka4yeCTBE IIOHSATOTO B
OCHOBHOM OYyZET BBICTYIIATh JIUIIO, KOTOPOE HE pa3OupaeTcs B MPABOBBIX BOMPOCaAX,
cJie/loBaTeb MMEET BO3MOXHOCTh Pa3bsICHUTh €ro IMpaBa U OOS3aHHOCTH HE B
MIOJTHOM 00bEeMe, MJIU BOBCE HE Pa3bsCHUTD UX, U TTOHATOM 3TOTO JaKe HE IMOHMMET.

Taxke cnegyer Oosiee TOYHO pErVIAMEHTHPOBATH peaU3allMi0 IpaBa Ha
MOJTydYeHHEe KBATM(DUIIMPOBAHHONW FOPUIMYECKON ITOMOIIH JIMIIOM, B OTHOIICHHUU
KOTOPOT'O YTOJIOBHOE JIEJI0 BBIACICHO B OTAEIBbHOE IMPOU3BOJCTBO B CBSA3U C
3aKIFOYEHUEM C HHUM JOCYJAEOHOro COTrJIallleHuss O COTpyAHMYecTBe. B
COOTBETCTBHH C 4. 2 cT. 56.1 YIIK P®, nanHoe JUII0 HAJIEJICHO TEMU e IIpaBaMH,
YTO W CBHJETENb, HO TPH OTOM HE MOXET OBITh B TIOJHOM OOBEME K HEMY
MIPUPABHEHO B YACTH PErjlaMEHTallUU MPOIIECCYaIbHOTO CTaTyca.

[ToMmuMO pacCMOTPEHHBIX BBIIIE TPOOJIEM, HEU3BECTHO, KaKUM 00pazom

MOTYT pe€aJu30BbIBaTh CBOM IIpaBa Ha TMOJyYE€HUE KBATHPUIIMPOBAHHOU
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IOPUANYECKON TIOMOIIM JIMIIO0, TPUBJICKAEMOE K TMPOBEPKE COOOIIEHUS O
MPECTYIJIEHUH B CTaJWM BO30YXKJEHHUS YTOJIOBHOTO Jieja W JIUIIO, B MOMEIICHUU
KOTOPOTO TPOBOAMTCA OOBICK, 3asBUTEIb, TMEPEBOAYUK, JIMIO, JAIOIIETO
oObsicHeHHe. B HacTosiiiee BpeMs OHU MOTYT TMOJYYUTh JIMIb MOMOIb
clieloBaTeNsl, JO3HABaTelNsd, 3aKIIOYaloUlylocs B Pa3bsICHEHMM UX TpaB U
00s3aHHOCTEH, OJHAaKO, Ha Haml B3IJs[, HEOOXOIMMO 3aKpenuTh Ha
3aKOHOJIaTEJIbHOM YPOBHE BO3MOKHOCTH TMOJYYEHHUS JaHHBIMU YYaCTHUKAMHU
KBAJIM(DUIIUPOBAHHON FOPUIMYECKOM MMOMOIIH a/IBOKATA.

Takum oOpa3oMm, B 3aBepIIEHMHM JaHHOTO Tnaparpada MOXXHO CHAENaTh
CJIEYIOIINE BBIBOJIBI:

1. CuntaeM HEOOXOAMMBIM OOECIIEUUTH JIMI, BOBJICUYCHHBIX B YTOJIOBHOE
CYJIONIPOU3BOICTBO, HO HE OTHOCSAIIUMXCS K CTOPOHE 3alllUTE WU OOBUHEHUS,
OecriaTHOM KBATU(PUIIMPOBAHHOW IOPUIUYECKONW IMOMOIIBIO, €CJIM OHU TPOSIBSAT
YKEJIaHUE €0 BOCMOJIb30BaThCSl U UMEIOTCSL JOCTATOYHBIE OCHOBAHUS MOJIaraTh, YTO
OHM HE MOTYT B IMOJHOM Mepe 3aluiiaTh CBOM NpaBa (K MpUMEPYy, B CHIIY
COCTOSIHUSI 3[J0POBBS).

2. IlpenmaraeM 3akpenuTh HAa 3aKOHOAATEIBHOM YPOBHE BO3MOYKHOCTH
MOJTy4YeHUsl KBATU(UIIMPOBAHHON IOPUIUYECKONW TIOMOIIM aJBOKaTa JIUIIOM,
MIPUBJICKAEMBIM K MPOBEPKE COOOINECHUS O MPECTYIJICHUH B CTAaJIUU BO30YKIICHUS
VTOJOBHOTO Jiejla W JIMIOM, B TIOMEUIEHWHW KOTOPOTO MPOBOAUTCS OOBICK,

3asBUTCIICM, IICPCBOJYUKOM, JIUIIOM, JAIOLICTO O6T>${CHCHI/IC, IIOHATBIM.
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3AKJIIOYEHUE

Ananus 0COOCHHOCTEH peanuzanuu rpaBa Ha MOJTYYCHHE
KBAJM(UIMPOBAHHON IOPUINMYECKON MOMOLIN B JAOCYAEOHBIX CTaIUsAX YTOJIOBHOTO
CYZOIIPOM3BOCTBA ITO3BOJIWII CIETIATh CIEAYIOIIUE BBIBOJABI U IIPETIOKEHUS:

1. Tlog xBanmuUIMPOBAHHON OPUINYECKON TOMOIIBI0 B JOCYJIEOHBIX
CTaUsAX YTOJIOBHOTO CYJIONPOM3BOACTBA MPEUIaracM MOHUMATh FapaHTHPOBAHHOE
rOCyJapCTBOM B MEJsIX OOECHeYeHUs peaM3allid Ha3HAYeHUs YroJOBHOTO
CyJIOIIPOU3BOJACTBA OKAa3aHHWE aJBOKAaTOM, CJENOBATEIEM UM  JO3HABATEIEM
COACMCTBUS JIMLIAM, YYaCTBYIOIIMUM B JOCYJEOHBIX CTagusiX YrOJOBHOI'O
CYyJIOIIPOU3BOJCTBA, A TAaKXE OCYIIECTBICHUE PYKOBOIUTEIEM CIECACTBEHHOIO
OpraHa M MHPOKYpOpPOM KOHTPOJIS M HAaJA30pa 3a IPEIOCTABICHUEM BO3MOYKHOCTU
peann3any Takoro IpaBa y4acTHUKAM YTOJIOBHOTO CYJOIPOU3BO/ICTBA.

2. HopmatuBHOE pETryIMpOBAaHME pealu3alMM [paBa HAa IOJy4YEHHUE
KBAJTM(UIIMPOBAHHON IOPUIMUECKON MOMOLIN B JAOCYAEOHBIX CTaJUsAX YTOJIOBHOTO
CyJIOIIPOU3BOJCTBA UMEET HEKOTOPBIE HEAOCTATKH, KACAIOIINECS TapaHTUPOBAHHOTO
roCylapCTBOM  NPEJOCTABJICHUS  3AIIMTHUKA 10  HA3HAYEHUIO  TOJIBKO
N0JI03pEBaEMOMY, OOBHUHSIEMOMY, JIMIy B OTHOLIGHMH KOTOPOTO BeIETCA
MIPOU3BOJICTBO MO MPUMEHEHUIO MPUHYAUTEIbHBIX MEP MEAMIIMHCKOTO XapakTepa,
UTHOPUPYS TpU 3TOM HEOOXOJUMOCTh TPEAOCTABICHHUS aJBOKaTa HWHBIM
YY4aCTHUKaM YTOJIOBHOTO CYAOIPOU3BOJICTBA, MpaBa M CBOOOJBI KOTOPHIX MOTYT
ObITh OTrpaHUYEHbl WM HapyLIeHbl Ha JOCYJEOHBIX CTaJAMUSIX YTrOJOBHOIO
CYIAONpPOU3BOACTBA B CHJy OTCYTCTBHS OOECHeuYeHHs] TapaHTUPOBAHHOTO
roCyAapCTBOM COAECHCTBUS TAKMM YYACTHUKAM YTOJIOBHOTO CYJIOITPOU3BOICTBA.

3. CyObekTamu, OKa3bIBAIOMIMMH KBaTU(MUIIMPOBAHHYIO FOPUIUYECKYIO
IOMOIIIb B JOCYIEOHBIX CTaIusiX YrOJOBHOTO CYIOINPOU3BOJACTBA, SBISIOTCS
ajBoKar, cieposarenb W jgo3HaBarenb, PCO, mnpokypop, MNpeAcTaBUTEINb

MOTCPIICBUICT O, I'PAKIAHCKOI'O NCTHA U I'PAKITAHCKOI'0 OTBECTUHKA.
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4. AIBOKAaT MOXET BBICTYNATh B KAUYECTBE 3alMTHUKA WUJIU MPEJCTABUTENS, a
TaK)K€ OKAa3bIBaTh HOPUANYECKYIO MOMOIL CBUICTENIO, JIUIlY, MPUBICKAEMOMY K
MIPOBEPKE COOOIIEHUS O TIPECTYIICHUU B CTAIUH BO30YKIEHHS YTOJIOBHOTO Jiejia U
JMITY, B TIOMEIIEHUN KOTOPOTO MPOBOAUTCA OOBICK. OHAKO B MOCIEAHUX CITydasx
CTaTyC aJIBOKATa HE OIpPE/ICIICH.

5. Ilpemmaraem pomnosuuth YIIK P® mnoHsTHEM aABOKAT-KOHCYJIBTAHT,
JTIOBEPUTEIISIMU KOTOPOTO B JIOCYNEOHBIX CTaIUAX YTOJIOBHOTO CYIOMPOW3BOJICTBA
OyIyT SBISITBCS T€ YYACTHHUKH YTOJIOBHOTO CY/AOIPOM3BOJCTBA, Ha KOTOPHIX HE
pacrpocTpaHsieTCs COJICHCTBHUE aJBOKAaTa-3allUTHUKA U aJBOKATa-TIPEACTABUTEIIA, a
TaKK€ KOTOPhIE HE MMEIOT BO3MOKHOCTH HUMETh B KAadyeCTBE IPEACTABUTEIS
OJIN3KOTO POJICTBEHHHKA WJIM HHBIX JIUI, CIIOCOOHBIX OKAa3bIBaTh IOPHUIUYCCKYIO
nomols. OCHOBHOM 3a7jaueid aJJBOKaTa-KOHCYJIbTaHTa OYJET SIBISTHCS PUCYTCTBUE
C JIOBEpHUTEIIEM TpU TPOBEICHUU CIICJICTBEHHBIX W (WMJM) TPOIeCCyaTbHBIX
JICUCTBUM, C 1IEJIbI0 HEAOMYILCHUS HapYLICHHWS MpaB M 3aKOHHBIX HHTEPECOB
JIOBEPUTEIIS, a TAK)XKE KOHCYJIbTaTUBHASI TIOMOIIb MMPU COCTABICHUU U TOJAMUCAHUU
MPOIECCYATbHBIX JOKYMEHTOB, OTHOCSIIIIUXCSI K KOHKPETHOMY JENIy, O KOTOPOMY
aJIBOKAT BBICTYIAET KOHCYJIbTAaHTOM.

6. Peanmuzanusa mpaBa Ha MOMy4YeHHE KBATM(DUIIMPOBAHHOW HOPUTUUYECKON
MOMOIIA TTOA03PEBACMBIM, OOBHUHSIEMBIM MOXKET OCYIICCTBISITHCS CIIEIYIOIIUMHU
crocobamMu: ¢ TIOMOIIBIO aJBOKaTa-3alllUTHHKA (IO COTJIAIICHHIO WX II0
HA3HAYCHHIO), C TTOMOIIBIO 3aKOHHOTO MPEJACTABUTENSA, ¢ MCIOIb30BAHHEM O0OMX
CITOCO0OB.

7. Jlutio, B OTHOILIEHWH KOTOPOTO BEACTCS MPOW3BOJCTBO O MPUMEHEHUU
MPUHYJIUTETBHBIX MEP MEIUIMHCKOrO XapaKTepa, HE HUMEET MPOLECCyaIbHOTO
cTaTyca IMoJ03peBaeMOro Wiu OOBUHSEMOI0, HO MPU 3TOM OHO 00JIaJIaeT TEMHU Ke
paBaMH, YTO W TIOJIO3PEBAEMbIi, OOBUHSEMBIN, B TOM YHCJIE W Ha IOJy4YCHUE
KBATM(HUIIIPOBAHHON IOPHINYECKOM IIOMOINM, a TaKkKe IpaBO Ha OTKa3 OT
aJiBOKaTa-3allldTHUKa. ['ocymapcTBO oOecreyumBaeT peajiM3alvio IMpaBa Ha
MOJTyYeHUN KBATH(PHUITMPOBAHHOW IOPUIUYECKON TOMOIIM B BHUAE 005S3aTEIHHOTO

ydactus aJBOKaTa B ClIydasaX, KOrga B OTHOIICHHMHM TaKOr'o JMOa BBIHECCHO
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MIOCTAHOBJICHHE O HAa3HAUYEHUH B OTHOILICHHM HEro CyJAeOHO-TICUXMATPHUYECKON
DKCIIEPTHU3bL, WM €CIU JTaHHOE JIMII0 HE MOXKET CAMOCTOSITEIbHO OCYIIECTBIIATH
CBOE IIPaBO HA 3allIUTY B CWJIy IICHXUYECKUX HEJOCTATKOB.

8. OrtaenpHble HapyUIeHMS B pealu3alldd [paBa Ha IOJy4YCHHE
KBAJIM(PULMPOBAHHON IOPUIMYECKON MMOMOIIN YYAaCTHUKOB CO CTOPOHBI 3allUTHI B
JOCYJIEOHBIX CTAIUSX YTOJIOBHOTO CYAOIIPOM3BOJACTBA B MOTYT OBITH JIOMYIIEHBI
HEKOTOPBIMH CJIEIOBATENISIMHU, I03HABATEISIMH, B CBSI3U C YeM TpeOyeTcsl KOHTPOJIb
u Hamsop co cropoHel PCO w® mpokypopa ¢ LENbl0 NPERyNpeKICHUSA
BO3HWKHOBEHHUS TaKUX HAPYILICHUH.

9. llpemymaraeM yCTaHOBUTh Ha 3aKOHOJATEIBHOM YPOBHE BO3MOKHOCTH
OecIuIaTHOro OOpalleHusl MOTEPIEBLIET0 3a MOJYyYEeHHEM KBaIU(UUIUPOBaHHON
IOPUANYECKONM TIOMOIIM aJBOKaTa B LENSIX OOECIeYeHHs 3allMThl €ro MpaB U
3aKOHHBIX UHTEPECOB.

10. CuntaeM HeOOXOAMMBIM OOECHEUUTH JIML, BOBJICYCHHBIX B YTOJIOBHOE
CYJONPOU3BOICTBO, HO HE OTHOCAIIMXCS K CTOPOHE 3alluTe WM OOBHUHEHUS,
OecriaTHOM KBATM(PHUIIMPOBAHHOW FOPUIUYECKONM TOMOINBIO, €CITU OHHM TMPOSBAT
YKEJIaHHUE €10 BOCIIONb30BAThCSI U UMEIOTCS I0CTATOYHbIE OCHOBAHUS MOJarath, 4YTo
OHU B CHJIy OOBEKTUBHBIX NPUYMH HE MOTYT B IOJIHOM MEpe CaMOCTOSITEIbHO
3alUIIATh CBOM IPaBa U 3aKOHHBIE HHTEPECHI.

11. Ilpennaraem 3akpenuTh Ha 3aKOHOJATEIBHOM YPOBHE BO3MOKHOCTH
NOJYyYeHHUs KBaJU(PUIMPOBAHHOW IOPUIMYECKON TMOMOINM aJBOKaTa JIMLIOM,
MPUBJIEKAEMBIM K MPOBEPKE COOOILEHHUSI O MPECTYIUICHUH B CTAIUU BO30YKIEHUS
YTOJIOBHOTO Jiela M JIMIIOM, B TOMEUIEHMH KOTOPOro MPOBOAMUTCS OOBICK,

3asBUTCIICM, IICPCBOJYUKOM, JIUIIOM, JAIOIICTO O6T>${CHCHI/IC, ITOHATBIM.
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