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BBEJEHUNE

I'paskmaHCcKOe MpaBoO M3y4daeT MMYIIECTBEHHbIE U JIMUHbIE HEVMYIIe-
CTBEHHbI€ IIPABOOTHOIIEHMUSI B TpakgaHCKOM oboporte. ['pakmaHcKuit
Ipolecc — 3TO OTpac/ib MpaBa, KOTOpasi BK/IIOUYAeT COBOKYMHOCTb ITPaBO-
BbIX HOPM, PEryaupyloimx oOIlleCTBeHHble OTHOIIIEHMSI, BO3HMKAIOIIe
MEKIY CYIOM M MHBIMU YYaCTHMKAMM CYyIeOHOIo IPOM3BOJICTBA B XOe
OCYILIECTBJIEHMSI TIPABOCYAMS 1O TPAKIAHCKMM [ejiaM, a TaKyKe MCIIO/IHe-
HISI CyAeOHBIX ITOCTaHOBJIEHMIA.

3HaHMs, copepsKallyecs: B rpakJaHCKOM IIpaBe U I'PaskgaHCKOM IIPO-
1lecce, HeOOXOIMMbI KaK B IOBCEIHEBHOM KM3HM IPa’K[aH, TaK U B IIpaK-
TUYECKOM [eATe/IbHOCTM COTPYIHMKOB OpPraHoB U MOApasieaeHun
MB/I Poccun. B uyacTHOCTM, COTpyAHMKAM OpPraHOB BHYTPEHHUX e
B Ipo(eCCHOHATIbHON IesITeJIbHOCTM HeOoOXOOMMbI KBaM(UIVPOBAHHbIE
3HAHMS B OTHOLIEHMM TaKMX BOIIPOCOB, KaK: IIPABOCIIOCOOHOCTD U JIeecIio-
COOHOCTb I'paskJaH, BUAbI IOPUAMUYECKMUX JIMII M LIeHHbIX Oymar, mpaBoOBOe
NoJIOKeHre (U3MUYECKUX U IOPUIMUYECKUX JIUI, OOBEeKTbl I'paskIaHCKOIr'o
npaBa (HalpuMep, MHTe/UIeKTyalbHass COOCTBEHHOCTbD, 1M(pOBbIe TpaBa),
IpaBoBasi IPUPOAA U OCOOEHHOCTM Pa3/IMUHBLIX BUJIOB JOIOBOPOB, OCO-
OEHHOCTM M COIep>KaHue CAeJIOK, IIPU3HAHME CHEeJIOK OCIIOPMMBIMM JIMOO
HUYTOXXHBIMU, CYOBEKTBI ¥ CIIOCOOBI I'PaskIaHCKO-TIPABOBOM 3aIIUThI, 00SI-
3aTeJIbCTBA, BO3HMKAIOILIME U3 IIPUUMHEHNST Bpea, MOACYIHOCTD e, Ipa-
Ba ¥ 00SI3aHHOCTM YYaCTHMUKOB I'PasKIAaHCKOI'O CYIOMPOM3BOACTBA, CTaUn
I'pasKIaHCKOI'O CYyAOIIPOMU3BOICTBA U JIP.

B nocnennue roapl I'pakgaHckuit u ['pakmaHCKoO-TIpoliecCyasbHbIN
Kojaekchbl P® noasepraanch 3HAUMUTEIbHBIM M3MEHEHMSIM; BHECEHHbIE B I€M-
CTBYIOILIMIM 3aKOH IIOMNPaBKM 3aTParMBalOT BCEX YUYACTHMKOB I'PaKIaHCKO-
npaBoBbIX OoTHowIeHu B Poccun. Tak, ¢ 2019 r. usmeHeHO rpaskgaHCKOe
3aKOHOJIATeJIbCTBO, peryjupyoilee chepy pasBUTHUSI TEXHOJOTUM U LIUPPO-
BU3aLMM SKOHOMMKM; B ['paskImaHCKOM KojeKce IMOSIBUINCh HOPMbI, ITOCBSI-

IieHHble  IM@PPOBbBIM  ImpaBaM  (IIpaBO  3JIEKTPOHHBIM  CIIOCOOOM
4



pacropsi>KaThbCsl IeHeXKHbIMM CpeliCTBaMM Ha cueTe B OaHKe; ITPOrpaMMHBbIN
KOJI ¥ 3JIEKTPOHHAsI TOMTMCh, ITPaBO TpeOOBaTh Mepefaul UCKIIOUNTETbHBIX
MpaB Ha pe3yJbTaThl MHTEJUIEKTYaJIbHOM OesITeIbHOCTU U (MJIM) TIpaB UC-
II0JIb30BAHMS PE3YJIbTATOB MHTEJIJIEKTYaJIbHOM IesITeJIbHOCTH); IMPU3HaHa
IIpaBOMEPHOM 3JIeKTpoHHast popma caesnku. [Tpogosskaromiascs cymeOHast
pedopma BHecCJIa CYIIeCTBEHHbIE KOPPEKTUPOBKM B IIPOIECCyaIbHOE 3a-
KOHO/IaTe/IbCTBO. Bce 3TO cBUAETENbCTBYET O HEOOXOAMMOCTU M3HAHMS
HOBOT'O Y4eOHOro moco6ms C y4eTOM BCeX CYIIeCTBYIOILIMX M3MEHEHUN.

N3yueHne rpaskJaHCKOTO ITpaBa ¥ I'pakIaHCKOro Ipoliecca CIocoo-
CTBYeT IMOBBIIIEHNIO 00Ilel U IpodecCuoHaIbHOM KYJIbTYpPbl 00yUalo-
IIMXCS, TPMOOPETEHNIO 3HAHMI aKTYaJbHOI'O 3aKOHOHaTebcTBa. Kpome
IIPaBUJIbHOI'O TIOHMMAaHMS U JeTaJbHOIO aHajIM3a TeOPEeTUUEeCKUX MOJIOXKe-
HMM YKa3aHHOM OTpac/y, K 3afadyaM JaHHOM yUeOHOM IVCIHUIIIMHBI OTHO-
CUTCSI TIPMBUTHME HABBIKOB OOYy4YalONIMMCSI B 00JaCTM MpPUMEHEHMUS
I'PaskIaHCKO-TIPAaBOBBIX HOPM B Te€X WMJIM MHBIX CUTyaluusx. [Jis ycremrHo-
ro pelleHus IMOCTaBJIeHHOM 3aJauM B 00j1acTM 0OydeHMs] KypCaHTOB yKa-
3aHHOM Y4yeOHOM IUCLUMUIUIMHE TpPeOyeTcsl KOMILIEKC YUYeOHbIX CpPenCcTB,
HauMHasg Cc paboueir MporpamMmbl y4eOHOM IUCHUMIUIMHBI M 3aKaHUMBas
yueOHBIM IT0COOMEM.

B pesyibTaTe u3yueHus MpeacTaBAeHHON IUCHUIIMHBI 00yYaoIu-
ecsl MOJIKHBI 3HaTb OCHOBHbIE ITOJIOSKEHMSI TPaykIaHCKOTro IpaBa M Mpo-
1lecca, CYIIHOCTb M COAepsKaHMe OCHOBHBIX IIOHSATHUI, KaTeropum
M MUHCTUTYTOB, IIPAaBOBbIX CTAaTyCOB CYOBEKTOB TI'PasKIaHCKO-ITPABOBBIX

OTHOILIEHUIA.



ITIABA 1. 'PAJKOJAHCKOE ITPABO

§ 1. BBeaeHnue B rpakJilaHCKoOe IIpaBo

['paskmaHckoe mMpaBO — 3TO OTpac/b MpaBa, HOPMbI KOTOPOTO pery-
JIMPYIOT MMYILECTBEHHbIE U JIMUHbIE HEMMYIIIeCTBEHHbIE OTHOIIIEHMUS
MESKIY pas/JIMUHbIMM OpraHMU3alMsIMIU U T'PaskagaHaMM, MeXKAY OTAe/TbHbIMMU
rpaskaaHaMM.

I'paskmaHCcKOe ITpaBoO OIpeaesIsieT IMPaBoOBOe IOJIOKEeHME YUaCTHUKOB
I'PaskIaHCKOI'0 060POTa; MOPSIAOK BOSHMKHOBEHMSI U OCYII€CTBJIEHUS Mpa-
Ba COOCTBEHHOCTM U APYTUX BeIIHbIX ITpaB, a TaKKe IIpaBa Ha pe3yJbTaThbl
MHTEJUIEKTYa/IbHOM HesTesibHOCTU. [laHHasi oTpacib IIpaBa peryjupyer
IOTOBOPHBIE U APYIUe€ BHEIOTOBOPHBIE 00SI3aTE/IbCTBA; MMYIIECTBEHHBIE
" CBSI3aHHbIE C HYUMMU JIMYHbIE HEMMYIIIeCTBEHHbIE OTHOILIEHMS].

CornacHo crarbe 2 I'paskmaHckoro kogekca Poccurickon @emepauyn
(manee - I'K P®) rpaskmaHckoe MpaBO peryJjupyeT OTHOIIEeHMSI, BOSHUKA-
IOIIMe MeXAY JIMIaMM, OCYIECTBJISIIOIIMMY MpeanpUHMMaTEe/bCKYIO Jes-
TeJIbHOCTb Ha CBOM PUCK, HAITpaBJeHHYIO Ha CUCTEMAaTUYeCKOe MOoTyueHue
IIPUOBLIM OT I10JIb30BAaHMSI MMYIIIECTBOM, ITPOJaskK/M TOBAPOB, BBITIOJIHEHMS
paboT MM OKasaHUS YCJIYT JUIAMU, 3aPETUCTPUPOBAHHBIMM B 3TOM Kaue-
CTBE B YCTAHOBJIEHHOM 3aKOHOM IOpPSIIKE.

HeoTuysknaemblie 1mpaBa U CBOOO/IbI UejIOBeKa, HeMaTepuaibHble OJ1a-
ra Takke BXOJSIT B IIpeAMET PeryanpoBaHMs IpakIaHCKOro IpaBa (3KU3Hb,
3M0pPOBbE, HEIIPMKOCHOBEHHOCTb YAaCTHOM >KM3HM, YeCTb, JOCTOMHCTBO,
ZleJI0Basl peryTanys).

KopriopaTuBHbie OTHOIlIEHMSI — OTHOILIEHMSI, CBSI3aHHbIE C yUyaCTUeM
B KOPIIOPATUBHBIX OpPraHM3alysIX UK C VIIPaBJeHMEeM MMM, TaKKe BXOJST
B IIpeIMEeT peryJMpoBaHMs pacCMaTpUBaeMO OTpac/u mpaBa.

BaskHO ITOMHUTB, UTO BCe IepedycaeHHbIe OOIeCTBeHHbIE OTHOIIIe-
HMSI BO3HUKAIOT MEXIY IOpUAMUYECKM PaBHbIMU UM HE3aBUCUMbBIMU JIPYT OT
Ipyra cyobeKkTamMu, MMeIoIMMI COOCTBEHHOe UMYIIeCTBO.

Mertop rpaskgaHCKO-ITPaBOBOI'O PEryJaMpoOBaHMS — CIIOCOO MO0 Mpu-
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€M, C IOMOIIbI0 KOTOPOI'O IMPOM3BOIAUTCS OIleHKa MpaB ¥ 00SI3aHHOCTEN
YUYaCTHMKOB OTHOIIeHUM. OCOOEHHOCThIO TAKOrO0 METOJa B IpaskgaHCKOM
IIpaBe SBJISIETCS TO, YTO MEXIY YYACTHMKAMM TaKMUX OTHOILUEHUM OJIST UX
peryaMpoBaHysI B OCHOBHOM MCITOJIb3YIOTCSI IVICIIO3UTUBHbBIE I'PaskIaHCKO-
IIpaBOBbIe MpPeAICaHMs, Jaloliye BO3MOXKHOCTh YYAaCTHMKAM TaKUX OT-
HOILIEHU} CaMOCTOSITeJIbHO BbIOMpaTh HamboJsiee 11ejiecooOpa3Hblil BApUaHT
TIOBEeAEHMS C YUYETOM MX COTJIaCOBAHHOM oO1en Bom. OCHOBaHMEM BO3HMUK-
HOBEHMSI TaKMX OTHOIIEHMM OOBIYHO BBICTYIIAET OIOBOP, a I'PaskIaHCKO-
IIPaBOBasi OTBETCTBEHHOCTh HOCUT MMYILIECTBEHHbBIN XapaKTep.

Cucrema rpakaHCKOIo IIpaBa KakK OTpacjyu IpaBa O3HAyaeT COBO-
KYITHOCTb €ro0 MHCTUTYTOB B JIOTMUYECKOV B3aMMOCBSI3U APYT C APYroM
" OIIpeieJIeHHOM IIOC/IeIOBaTeIbHOCT. B cucTeMy rpakgaHCKOro IIpaBa
BXOOUT O0OIIas ¥ OCOOEHHAs YaCTMU.

K ob6miein 4yacTu OTHOCSITCSI OCHOBHBIE TOJIOKEHMSI T'PasKIAaHCKOI'O
IpaBa: IpeaMeT, IIPUHINIIbI, CYObEKThI I'PAKIAHCKOrO IIpaBa, OCHOBAHMS
BO3HMKHOBEHMSI TPAKAAHCKMX IIpaB M OOSI3aHHOCTEM, CIIOCOObI 3alllMUThl
1paB, IPaBO COOCTBEHHOCTM U JPYTrue BeIHble MpaBa, CPOKM MCKOBOM
IaBHOCTU U TIp.

OcobeHHasi 4YaCTb TPa’KJAAHCKOTO IIpaBa BKJ/IOYAaeT HOPMBbI
VI MHCTUTYTbI, OTHOCSIIMECS K OITpeaeJIeHHOMY BUY OTHOILIEHUM, PEryJiu-
pyeMbIX OaHHOM oTpacibio mpaBa. K OcobeHHOM YacTy TI'PaskIgaHCKOIO
IIpaBa OTHOCSTCS IPaBO COOCTBEHHOCTH, 00S3aTeIbCTBEHHOE IIPaBo, IIpa-
BO MHTeJIEKTYaJIbHOM COOCTBEHHOCTH, HAC/IeICTBEHHOE MTPaBo’.

ITop, mpuHIMIIAMM T'PasKAaHCKOrO IIpaBa IMOHMMAIOTCS OTIIPaBHBIE
MJer, OCHOBHbIE Hayajia IMPaBOBOI'O PEryJMpOBaHUS T'PaskIaHCKUX OT-
HOILIEHU.

PaccMOTpMM OCHOBHbIE IIPUHIMIIBI I'PAKIAHCKOIO IpaBa OoJiee Io-

npobHo. IIpunyun ropuduueckozo pageHcmea 2parcdaHCKO-Npasosvlx om-

' Sxoenes B.®. O6mwasi 4YacTb TIpaskFAHCKOTO IpaBa B COBpPEMEHHOM

3aKOHOMATEIbCTBE U Iopuamdeckoi npaktuke. Ceepaiosck, 1979. C. 8.
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HOWEHUL 03HAYaeT PaBEHCTBO B ITPaBax JIIOOBIX CYObEKTOB IPaskIaHCKOTO
npaBa.

IIpunuyun ce0600bl 0o2080pa O3HAUYAET YTO CTOPOHBI JOTOBOpa CBO-
004 HbBI B BIOOpE CTOPOH U OIlpeie/ieHUM YCJIOBUI TOTOBOpA.

Tpunyun HenpukoCHOBEHHOCMU COOBCMBEHHOCMU 3aKPeIJIeH B CT. 35
Kouncturyuum P®, koTopas rjiacur, 4To MMYIIECTBO MOKET ObITbh OTOOpa-
HO y COOCTBEHHMKA TOJILKO MO pemnieHuio cyna (cT. 236 I'K PO onpenensi-
eT cJIydau IMpeKpallleHus mpaBa COOCTBEHHOCTH).

ITon npunyunom Hedonycmumocmu npou3eoibHO20 BMEWAMEeNbCM8da
K020-1Uu60 8 uacmmuvie desia TIOHMMAETCS 3ampeT MPOU3BOJBHOIO BMeIlla-
TeJIbCTBA B YaCTHbIE [eJia JTI0ObIM CYObeKTOM I'paskIaHCKMX OTHOIIIEHMIA.

IIpunyun dobpocosecmHocmu yuacmHuKko8 eparcOaHcKux npagoom-
HOWEHULl Npu YCMAaHoBNeHUU, OCYWEeCmaIeHUU U 3auume 2parcoOaHcKux
npas u npu UCNONHEHUU 2paxcOaHcKux o6s3aHHOCMmeEl O3HayaeT, YTO HU-
KTO He BIIpaBe M3BJIEKAThb BHITOAY M3 HEeJOOPOCOBECTHOIO ITOBeIEeHMs, KO-
I'Ja CTOPOHA CHEJKM MPUHMMAET BO BHMMAaHME MHTEPEChl BTOPOY CTOPOHDI
1 OKa3bIBaeT COMENCTBUE, B TOM unciie nHpopmauyonHoe (. 1 mocTaHoB-
neuns [Tnenyma Bepxosaoro Cyma PO ot 23.06.2015 Ne 25).

IIpunyun ceob60dbl nepemeuleHus moeapos, yciye U (puHAHCOBbIX
cpedcms no meppumopuu Poccuiickoii ®@edepayuu. CorjacHo cT. 8
Koncturyuun P® u cr. 1 I'K P® ToBapsl, yciayru u dmMHaHCOBBIE Cpef-
CTBa CBOOOIHO mepemelaioTcst Mo Bcein Tepputopun Poccun. IMpuuem
orpaHMYeHMs] TIepeMellleHMs] TOBApOB U YCJIYT MOTYT BBOIUTHCSI B COOT-
BeTCTBUU C (edepaibHbIM 3aKOHOM TOJIbKO B TOM cCJiydyae, eCjJu 3TO
HeoOXomoMMoO [OJi1  obecrieueHuss 0e30IMaCHOCTM  3aIlIUTBI, KU3HU
1 3I0POBbS JIIOAEN, OXpaHbl MIPUPOAbI U KYJIbTYPHbIX IIleHHOCTeN (CT. 74
Koncturyuun PO).

Cnenyetr otmeTuTthb, uTO B 'K P® copmepskaTcss u apyrue NpUHIINUIIBI
I'PasKIAHCKOI'O MpaBa, CYyTh KOTOPBIX OCHOBBIBAETCS HA M3JIOSKEHHBIX BbI-
e MPUHIMIIAX, Hampumep: IPUHIUIT OOecIleueHUs] BOCCTAHOBJIEHMSI

HapYIIEeHHbIX MPaB U UX CYJeOHON 3alUThI, IPUHIIUI OeCIpensiTCTBEHHO-
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IO OCYILECTBJEHUSI TPKAAHCKUX ITPaB, IMPUHLIUIT MPUOOPETEHUSI U OCY-
IIIECTBJIEHUS] CYyObeKTaMM CBOMX I'PaKIaHCKMUX IIpaB CBOENM BOJIEN U B CBO-
eM MHTepece, MPUHLUII CBOOOAbI B YCTAHOBJIEHMM CYObEKTaMU CBOMX
1paB 1 00SI3aHHOCTEN Ha OCHOBE JOrOBOpa U JIp.

OCHOBHBIM MCTOYHMKOM T'pPa’kIaHCKOro IIpaBa BbICcTyIaeT ['pask-
maHckuu komekc P®. Briciiein cuion o6JagaeT OCHOBHOM 3aKOH I'OCY-
napctBa — Konctutyuusa P®, rae 3akperjieHbl OCHOBbI peryJiMpOBaHMUs
COOCTBEHHOCTM ¥ OCHOBBI ITPABOBOTO PEryJaMpoOBaHMsSI CBOOOIbI JIUUHO-
CTM U IIpaB uyejioBeKa U rpaxkpanmuua (ct. ct. 20-25, cT. cT. 35, 36 Kon-
ctutyuumu PO).

Hanee B uepapxuyu UCTOYHMUKOB I'paskIaHCKOro IpaBa caemyioT de-
IepajibHble 3aKOHBI, YKasbl [Ipe3ugenta P, koTopble He MOJIKHBI IIPOTU-
BopeunTb Koncturyiuumu PO, I'K P® u denepasbHbIM 3aKOHAM.

CornacHo ct. 3 I'K P® IIpaButenbctBo P® BmpaBe npuHUMAaTh I0O-
CTAHOBJIEHMSI, COJlep>Kalllyie HOPMbI I'paskJaHCKOro mpaBa. MuHuCTepCTBa
" uHbIe (demepajbHble OPraHbl UCIIOJHUTE]IbHOM BJIACTM MOTYT M30aBaTh
aKkThbl, copepsKalliie HOpMbI I'PaskIaHCKOI'O IIpaBa, B IIpeaesiaX CBOMX IOJI-
HOMOUYMI, COTJIACHO T0JIOKEHUSIM JIeMCTBYIOILIETO 3aKOHOIaTe/IbCTBA.

IlocranoBnenus KoHcTuryumoHHoro cyga P® TakKe OTHOCST
K MCTOUYHMKAM T'PakIaHCKOI'O IpaBa, OHM MOTYT YTOYHSITb CMBIC T'pask-
IaHCKOM HOPMbI, MJIX TIPEKPATUTh €€ JIeMCTBHIE.

Eille ogHMM MCTOYHMKOM Tpa’kZaHCKOrO IIpaBa 3aKOH Ha3bIBaeT
o6biuan (B 'K PD copepskatcst HOpMbl 00 00ObIUasiX 1eJIOBOrO0 000poTa -
CJIOKMBILIEECS Y IIMPOKO MpPMMEHSIEMOe B KaKOou-a1bo 061acTu mpeamnpu-
HMMAaTeIbCKOM JesITeIbHOCTY IIPaBMUJIO ITOBeIEeHMsI, He MpeayCMOTpPeHHOe
3aKOHOJATEJIbCTBOM, HE3aBUCUMMO OT TOro 3aUKCHMPOBAHO JIM OHO B Ka-
KOM-JIMOO IOKYMEHTE).

B mesarenbHOCTM OpPraHOB BHYTPEHHMX [Oejl IpakgaHCKoe IpaBO 3a-
HJ/MAaeT BayKHOe MEeCTO.

Opranbl BHYTPeHHUX eI, COTJIACHO JIEMCTBYIOIIEMY 3aKOHOIATE/Ib-

CTBY, 00S13aHbI 3alliMIIIaTb OCHOBHbIE IIpdBa I'pa’kKddH, HeMaTepraJiIbHbIe
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MpaBa; BbICTYIIAsl CyObeKTaMM I'PakIaHCKOIo IIpaBa, OpraHbl BHYTPEHHUX
el HeCyT TpakAaHCKO-TIPaBOBYIO OTBETCTBEHHOCTb COIJIACHO OOIIVM
HOpMaM I'Pa>kIAaHCKOr'o IpaBa, He TOJIbKO IIpy HapyllleHuM JOTrOBOPOB, HO
M TIpU IpUYMHEeHUM yiiepba, MMYIIECTBEHHOTO MM MOPaJIbHOTO Bpena
HE3aKOHHBIMM CJTY>K€OHBIMM JT€MCTBUSIMM paOOTHUKOB; MNPUHMUMAIOT yua-
CTHe B pO3bICKE NOJ/IKHUKOB, yUeTe M XpaHeHUM HaldeHHbIX Bellleil, KOH-
TpoJie 3a 000POTOM OOEIPUIIACOB, OPY3KMSI, B3PbIBUATHIX BEIIECTB U TIp.
IIpu Gosiee meTajbHOM PacCMOTpPEHUM CIelUPUKM pabOThl OTHE/b-
HBIX CJTy>KO OpraHOB BHYTPEHHMX 1€/ CTAHOBUTCS SICHBIM HEOOXOIMMOCTb

3HaHUM B 00/1aCTU I'PaskIaHCKOr'O IIpaBa.

8§ 2. Cy0o'beKThI rpaskaaHCKOro ImpaBa

K cybbekTamM rpaskIaHCKOrO IpaBa ITOJIOKEHMS IeMCTBYIOIIEro 3a-
KOHOAATEJbCTBA OTHOCST: TpakAgaH ((pu3Mueckux Jnil), OPUANUYECKUX
JINII, TOCYAApCTBO, cyObekThl Poccuiickon Depepaiviy, MyHUIIUTIATIbHbIE
o6pasoBanus’. 'oBoOps O rpaskpaHax, 3aKOHOAATENb OOBIUHO MO pasyMe-
BaeT rpaxkgaH Poccuiickon @emepanun. B rpaskmaHCcKo-TIpaBOBble OTHO-
IIeHUs TaK >Ke BCTYIMAalT MHOCTPAHUbl M Juila 6e3 TrpaskaaHCTBa
(amatpuabl), KpoMe rpaxkaad Poccuiickon @eneparimmn.

['paskmaHe Kak MHOMBUIYa/IbHbIE CYyOBEKThI 00aJal0T CAedyIONMM
MpU3HAKaMM MHAVBUIYJIU3aIIAN:

1) Mg - OCHOBHOE CPeACTBO MHAMBUAYAIM3ALUMUM TpaskIaHMHA KaK
y4YaCTHMKA TPaskIaHCKO-TIPABOBbIX OTHOIIEHMH (pu3nMueckoe JUILO IPU-
HMMaeT y4YacTue B T'paskIaHCKO-IPAaBOBbIX OTHOIIEHUSIX, MpUOOpeTaer
M OCYIIECTBJISIET TIpaBa 1 00SI3aHHOCTM IO, CBOMM MMeHeM, BK/IIOUaIOIINM
bamuanio, MM, OTYECTBO, €CIM MHOe He YCTAaHOBJEHO 3aKOHOM WJIM
Hal[MOHAJIbHBIMM OObIYaAsIMN);

2) BO3pacT;

' I'paxcdanckoe mpaBo B BOINpocax M OTBeTax : ydeb. mocobue /

C. C. Anekcees ; mnon pen. C. C. AnekceeBa u C. A. CremaHoBa. 3-e u3f., UCIP.
U nom. M. : ITpocnekt ; EkaTepmubypr : UucTuTyT yactHoro mpasa, 2018, C. 29.
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3) rpakIaHCTBO;

4) MeCTO XUTEeJIbCTBA — 3TO MECTO, Ille I'PaskIaHUH MOCTOSHHO WU
npeumyiillecTBeHHO mposkuBaet (1. 1. ct. 20 'K P®); oHO yumuThiBaercs
IIpY COBEpPIIEHUM T'Pa’kIaHCKO-TIPABOBBIX CIEJOK, MPUBJIEUEHUM Tpakia-
HMHA K TPaKIaHCKO-TIPaBOBOM OTBETCTBEHHOCTMH;

5) ou;

6) ceMelHOe TOJIOKEeHME YUUTHIBAETCSI B SKUJIMILHBIX ITPaBOOTHOIIIe-
HUSIX, HACJIeICTBEHHOM IIpaBe;

7) COCTOSIHME 3IOPOBbSI YUMTHIBAETCS IIPU COBEPIIIEHNUM TPaskIaHCKO-
IIPaBOBbIX CEJIOK, BO3MEILIEHY MOPaJIbHOTO Bpeia  MHbBIX CJIyUyasiX.

dusuyeckoe JUIIO 06s1aaeT IIpaBOM U JeecnocoOHOCThIO. ['paskmaH-
CKasl IpaBOCIIOCOOHOCTb BO3HMKAEeT B MOMEHT pPOKIEeHMSI TpakaaHMHa
" TIpeKpalaeTcs ero cMeptbio. [lon rpakgaHCKOM IPaBOCIOCOOHOCTHIO
TTOHMMAEeTCS TIpUHaJIeKallee KaskJIoMy I'paskIaHMHy HeOoTbhbeMJIeMOe IIpa-
BO, KOTOpO€ COCTOMT B CIIOCOOHOCTM MMETH JII0Oble IpaskIaHCKMe IIpaBa
11 00S13aHHOCTH, He ITPOTUBOPeYalle NelCTBYIOIIEMY 3aKOHOIATEIbCTBY.

K umyIiiecTBeHHbIM U JIMYHBIM HEMMYILIECTBEHHbIM IIpaBaM, COCTaB-
JITIOIIMM I'paskJaHCKYIO IMpaBocnocobHocThb, 'K PD oTHOCHKT:

1) MMeTh MMYIIIECTBO Ha IIpaBe COOCTBEHHOCTH;

2) HacjemoBaTh U 3aBellaTh MMYILECTBO;

3) co3maBaTh opuauueckue auiia (manee — KOJI) camocTosiTenbHO,
MJIM COBMECTHO C Apyrumu rpaskgadHavu u FOJT;

4) 3aHMMAaTbCS TIpeAIIPUHMMATEIbCKON U JII0OOM MHOM He 3allpellleH-
HOM 3aKOHOM JIesITeJIbHOCTBIO;

5) coBepmiaTh Ji0Oble He MPOTUBOpPEYAllie 3aKOHY CHEJIKU
M YUaCTBOBATb B 00sI3aTe/IbCTBAX;

6) 130MpaTh MECTO KUTEIbCTBA;

7) UMeTb MpaBa aBTOPOB MPOU3BEIEHNI HAYKU, JIUTEPaTypPbl, UCKYC-
CTBAa, M300peTEeHMI U MHBIX OXPaHSIEeMbIX 3aKOHOM pPe3yJIbTaTOB MHTEJIIeK-
TyaJIbHOU JesITeIbHOCTM.

['paskgaHcKast JeecriocOOHOCTh (U3UUECKOro JMIa — 3TO CIOCO0-
11



HOCTb TpakKJaHMHA CBOMMM IEeMCTBUSIMM IIPUOOpEeTaTh ¥ OCYIIECTBJISITh
IpakIgaHCKMe IpaBa, CO34aBaThb IJis ceOs1 OOSI3aHHOCTYM U MCIIOJIHSITH MX.
I'paskmaHcKast [1eecrioCOOHOCTh COCTOUT M3 CIIOCOOHOCTM CBOMMU [I€M-
CTBUSIMM IIpMOOpeTaTh I'paskIaHCKMe IpaBa UM CO34aBaTh AJII CeOs rpask-
IaHCKME OOS3aHHOCTU; CIOCOOHOCTM CaMOCTOSIT€/IbHO OCYILIECTBJISITh
I'paKIAaHCKMe MpaBa UM MCIOJHATh O00SI3aHHOCTM; CIIOCOOHOCTY HECTU OT-
BETCTBEHHOCTb 3a I'pakJaHCKue mpaBoHapyieHus. ['paskmaHcKas geecrio-
COOHOCTb COCTOMT TaKKe M3 CIOEeJIKOCIOCOOHOCTM — CIIOCOOHOCTU
COBepUIATh CAEJKU U AeJTMKTOCIIOCOOHOCTY — HECTM OTBETCTBEHHOCTh 3a
HellpaBOMepHbIe JeliCTBUS .

ITosHast meecrmocoOOHOCTh IpaskaaH BO3HMKAET C HACTYIUIEHMEM CO-
BepIlIeHHOoJ/IeTHsI, T. €. Mo JmocTuskeHuun 18tu net. JInua B Bo3pacTte oT 6
10 14 ner, Ha3bIBAIOTCS Ma/IOJIETHMMM, OHM BIIpaBe COBEPILATh: MeJIKye ObI-
TOBbIE CIEJIKM, CAEJIKM, HaIllpaBJIeHHbIe Ha Oe3BO3Me3IHOe MOJTyUYeHMEe BbIrO-
IIbl, He TPeOyIoIle HOTapUaJIbHOTO YIOCTOBEPEHMS, JIMOO rOCyIapCTBEHHON
perucTpaln; U COeJIKM IO PaCIOPSIKEHUIO CPeNCcTBaMy, IIpeJoCTaB/IeHHbI-
MM 3aKOHHBIM IIPeICTaBUTEJIEM, WJIM C COIJIacus IOC/IeTHEro, TPeTbUM JIU-
1IOM JIJIS1 OIIpeNeJIEHHOM LIeJIN, VJIU JIJIsI CBOOOJHOTIO PaCIOPSIKEeHMSI.

HecoBepiiienHoseTHMi1 B Bo3pacTte oT 14-tu no 18 jer BmpaBe camo-
CTOSITEJILHO, T. €. 06e3 coryiacusi poauTesiel, YChIHOBUTEIEN U ITOIeUnTe IeNn:
OCYILIECTBJIATH IIPaBa aBTOpa MPOU3BEIEeHMs HayKHU, JIUTEePaTypbl MU VCKYC-
CTBa, M300peTeHys], MM MHOIO OXPaHSIEeMOIr'o 3aKOHOM pe3yjbTaTa CBOeu
VMHTEJJIEKTYaJIbHOM  [IeSITeJIbHOCTH; PacIopsbKaTbCs CBOMM  3apabOTKOM,
CTUNIEHIVEN Y MHBIMU JOXOJAaMM; COIJIACHO 3aKOHY BHOCUTH BKJIAbl B Kpe-
IUTHbIE OPraHM3alMM ¥ PacIopssKaTbCS MMM, MO AOCTVDKeHMM 16Ty jer
OBITH UJIEHAMM KOOIIEPaTMBOB; COBEpIIIaTh MeJIKVe ObITOBBIE M MHbIE CHEJIKM.

OTMeTuM MCKJIIOUEeHMSI U3 IIpaBuJia O MOJIHOM JeecIloCOOHOCTU. 3a-

KOHOZaTeJ/Ib YCTaHaBJ/IMBaeT cJieayloiiee IIpaBuJIo: HECOBepLHeHHOJIETHI/H‘/)I,

! Bebepc A. P. TIpaBoCYyOBeKTHOCTb IPaXIAH B COBETCKOM TI'PaKIaHCKOM
1 cemeitHoM mpaBe. Pura, 1976. C. 147.
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JOCTUTILINMI IIeCTHAOLATU JIeT, MOXKeT ObITb OOBSBJIEH 3MaHCUIIMPOBAH-
HbIM, T. €. TIOJTHOCTbIO JIeeCIIOCOOHBIM, €C/IM OH paboTaeT IO TPYIOBOMY
IIOTOBOPY WJIM C COTJIaCUs pOJUTeJiel, YChIHOBUTEJEN WU TOTeunuTesen
3aHMMAaeTCs MPeAIIPUHUMATEIbCKON IeSITeJTbHOCTBIO M 3aperucTpUpOBaH
B KauecTBe npennpuumumaressa (ct. 27 I'K P®). JIuio, BcTynuBIillee B II0O-
psiIKe MCKJIIOUEeHMsI B OpaK OO MOCTMKEHMSI MM BOCEMHAIIATH JIET, IIPU-
obpeTaeT [IeecrioCOOHOCTh B IOJTHOM OObEME CO BpPeMEHM BCTYIIEHMS
B Opak (1. 2 cT. 21 'K POD).

OpHako HeOOXOIMMO 3HAaTb M O HOpMAax, OrPaHUUYMBAIOILINX JI€eCIOo-
COOHOCTD I'pakaaH. 3aKOH YCTaHABJIMBAET IIPaBUJIO 00 OrpaHMUYEHUN Jee-
CITOCOOHOCTM JINII, MMEIOIIMX IIPUCTpPAcTHe K a3apTHbIM Wrpam, JINII,
3JIOYHOTPEOJISIIONIMX CHOUPTHBIMM HAaOUTKaMM JIMOO HAPKOTUYECKUMU
CpeICcTBaMM, IIPM YCJIOBUM €CJIM OH CTaBUT 3TUM CBOIO CEMbIO B TSI’KeJI0e
MIOJIOKEHME.

Ecnu rpaxkmaHMH BCIENCTBME TICUXMUYECKOrO pacCTPOMCTBA He
MOKET IIOHMMATh 3HA4YeHMS CBOMX OEMCTBUM WU PYKOBOAUTh MMMU,
TO OH MOXXeT ObITh IpM3HAH CYJAOM HeJeeclIOCOOHbIM, T. €. JIMIIEH
TIOJTHOM JIeecrocoOHOCTM. B TakoM ciiyyae HMpM3HAHHOMY HeIeecocoO-
HBIM B CYyJIeOHOM ITOpSIIKE JIMIY Ha3HauvaeTcs onekyH. Omneka ycTraHaB/Iu-
BaeTCs Hajl MAaJIOJIETHMMM, a TakKXkKe HaJ TpakgaHaMM, MPU3HAHHBIMU
CyZIOM HeJleeCrIOCOOHBIMM BCJIEICTBME TICUXUUYECKOTO paccTpoicTBa. Omne-
KYHbI — 3TO 3aKOHHbIE IPEICTaBUTEJM UX IOJOINEUYHbIX, COBEPIIAIOT OT
MIMEHM ITOAOIeYHbIX U B X MHTEpecax BCe HeOOXOAMMbIE CIe/IKM.

[TomeunTesbCTBO YCTAHABIMBAETCS HaJ, HECOBepPIIEHHOJIETHUMMU
B Bo3pacTe oT 14 mo 18 jer, a Takke Haj rpaskgaHaMy, OTpPaHMUYEHHbIMMU
cyooM B meecriocobHocTu. IlomeunTenu maioT corjiacue Ha COBepIIeHME
TeX CIeJIOK, KOTOphIe TpaskaaHe, HaXOIIIMecs MO, MONeuYnTeIbCTBOM, He
BIIpaBe COBepIIATb CaMOCTOSTe/NbHO. [lomeunTenbCTBO HeJb3sI ITyTaThb
c maTpoHaskeM. ITaTpoHask MOKeT yCTaHaBIMBATbCS HaJl COBEPILIEHHOJIEeT-
HUMMU [EeCIIOCOOHBIMM JIMIIAMM, KOTOpPbIE IO COCTOSIHMIO 3[IOPOBbSI He

CITOCOOHBI CAMOCTOSITEILHO OCYHIECTBJISATb M 3alIMIIIATh CBOU IIpaBa M MUC-
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IIOJIHSITH CBOV OOSI3aHHOCTM.

HOpyrum cyObeKTOM IpaskJaHCKOTO ITpaBa BBICTYIIAET HOPUANIECKOE
auIo. PaccMoTpuM ero nmpusHaKy ¥ IMIPaBOBYIO IIPUPOAY, OCHOBBIBASICH Ha
MIOJIOKEHUSIX NTEeMCTBYIOILEro 3aKoHopaTesbcTBa. [lom ropuduueckum nu-
uoM TIOHMMAETCSI OpraHM3alysi, KOTopasi MMeeT 000COOJIEHHOe MMYILe-
CTBO M OTBeYaeT MM II0 CBOMM 00S3aTeIbCTBAM, MOXKET OT CBOErO MMEHU
IIpUOOpeTaTh M OCYIIECTB/SITh I'PpaskgaHCKMe IIpaBa M HECTU I'PasKIaHCKIe
00SI3aHHOCTH, OBITH MCTIIOM ¥ OTBETUMKOM B CY/I€.

IIpaBOCIIOCOOHOCTD IOPUANYECKOTO JINIA BO3HMKAET C MOMEHTAa BHEe-
CeHMSI B €IVHBIN I'OCYJapCTBEHHBIM PeecTp IOPpUANYECKUX JIUI, CBeIeHUN
O ero CO3JaHuM ¥ IIPeKpalllaeTcss ¢ MOMEHTa BHECeHMsS B 0003HaUYeHHBIN
peecTp CBeleHMII O ero IpekpaileHun. ['oBopsi O IPaBOCIIOCOOHOCTH
IOPUINYECKUX JINII, Ba>KHO OTMETUTb, YTO IOPUIAMYECKOEe JIUIO MOXKET
VMEeTh TpPaKIaHCKME IIpaBa, COOTBETCTBYIONIME IEJISIM esSTebHOCTH,
IIPeIyCMOTPEHHBIM B €r0 YUPeIUTEIbHOM JOKYMEHTE M HEeCTU CBSI3aHHbIE
C 9TOM JIeSITeJIbHOCTbIO 0OSI3aHHOCTM.

IOpyaonueckoe JMIIO MOKET OBITb OIrpaHMUYEHO B IIpaBax JIMIIb
B CTy4YasX U B MOPSIIKe, MPeIyCMOTPEHHBIX 3aKOHOM, a pellieHrie 00 OrpaHu-
YeHM) TIpaB MOXXET OBITb OCIIOPEHO HOPUIMYECKMM JIMIIOM B Cy7e.
B yCTaHOBJIEHHBIX 3aKOHOM CJTYYasIX IOPUINYECKOE JIMIIO MOSKET 3aHMMAaThCSI
OTJeJIbHbIMM BUIAMM IJEeTaJbHOCTM TOJIbKO Ha OCHOBAHMM CIIELIMaJIbHOIO
paspelenus (mueHsun). KommMepuecknue opraHmsaiuy, Kpome YHUTap-
HBIX TPEIIPUSITUI U UHBIX BUAOB OpraHM3alyid, IIpeayCMOTPEHHBIX 3aKO-
HOM, MOI'YT WMETb TIPaKIAaHCKMe TIIpaBa M HECTU TI'PaskIaHCKMue
00SI3aHHOCTY, HEOOXOAMMbBIE IIJISI OCYIIECTBJIEHMS JIIOObIX BUIOB JeSTe/Ib-
HOCTU, He 3aIpelieHHbIX 3aKOHOM.

KOpuanueckoe 1m0 HaJeJIeHO CAEeIYIOMMY IpU3HAKaMM COTJIACHO
3aKOHY:

— MMYVIIECTBEHHOM 000CO0IEHHOCTbhIO, IIOJ KOTOPOM IOApa3yMeBa-
eTCsl, UTO MMYILECTBO IOPUAMUYECKOro Juiia 000Cc00ieHO OT MMYILEeCTBa

ero 4IeHOB, yupemuTesei, OPYIUX JIUI, MOSKET SIBJISTbCSI OOIei coO0-
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CTBEHHOCTBIO €T0 YJIEHOB;

— OpraHM3alMIOHHBIM €IVHCTBOM, ITOJ KOTOPbIM HOHMMAIOTCSI JIEM-
CTBMSI KOJUIEKTVBA JIMIL KaK €IMHOTIO 11e10r0, (OpMMUPOBAHME €IMHOM BOJIN
KOJUIEKTMBA OpraHu3aiuy, OTPaskeHHOM B ero ycTaBe, JOTOBOpe, 3aKOHE,
JIHOM aKTe..

IIpu BBICTYIJIEHMM B I'PaKIaHCKOM OOOpOTE OT CBOEro MMEHMU [IJIst
UAeHTUOUKAIMY TPaKAAHCKOIO 000poTa IOPUAMYECKOIO JIMIA 3TO JIUIIO
IO/DKHO MMETb CBO€ COOCTBEHHOE MMs, HaMMEHOBaHME, OTJIMYHOE OT
HaMMEeHOBaHUM IPYTUX CyObEeKTOB IIpaBa.

CamocTosiTesIbHasI MMYILIECTBEHHAsT OTBETCTBEHHOCTb — IOpuUAuye-
CKOe JIUIIO CaMO OTBEeYaeT 110 CBOMM 00S13aTe/IbCTBAM CBOMM MMYIIECTBOM,
B HEKOTOPBIX CJTyYasiX Ha OCHOBAaHMM YCTaBa, 3aKOHA MJIM JOrOBOPa TaKyIO
OTBETCTBEHHOCTb MOT'YT HECTU JIpyTUe JINIla, HallpMMep, YIeHbl opuaude-
CKOTO JIMIIA.

Opuanyeckoe U0 MOXKET YIIPaBJSTbCS €IUMHOJUYHO, OTHUM JIN-
1IoM (YHUTapHOE IpenIpusTie), BCEMU UJIeHaMM opraHusanuy (IoJHoe
TOBApMILIECTBO) WJIM TaKMMM OpraHaMy, Kak IIpaBJieHue Jimbo odiiee Co-
O6paHue 4jeHOB (aKIMOHEepPHOe OOIIEeCTBO).

[IpaByieHre - 3TO MCIOJHUTEIbHBIM OpraH, KOTOPbIA BBICTYIIAeT
B 000pOTe OT MMEHMU IOPUAMUECKOTO JIMIIA, peaibHO OCYIIECTBJISIET PYKO-
BOJICTBO Iopuamnueckum aunom. O6liee cobpaHue 4IeHOB OPUANUECKOTO
JIULIA TIPeACTaBJiIeT cOO0M BBICIINMIA OpPraH OpraHM3alyiu, pellalolluil Bce
OCHOBHbIE€ BOIIPOCHI: BEIOOP IMPEKTOPOB, PEBU30POB, YTBEPKAAET OaIaHC,
BHOCUT M3MEHEHMS B YCTaB U IIp.

Hab6mromaTenbHbIi COBET coBMellaeT (GYHKIMM OOIIero cobpaHus,
KOHTPOJIbHOTO OpraHa ¥ mpaBjieHust. PeBu3MoHHAss KOMMCCHUSI — 3TO KOH-
TPOJIbHBIM OpraH, IIPOBEpPSIIOIINIA OyXTaJTepCcKue ITOKYMEHTbI, KHUTU

IOPUIMYECKOTO JMIa, (PMHAHCOBBIN OTUET IIpaBJieHNsI, OIOIKET.

! Bpamyce C. H. IOpuamdeckue iuia B COBETCKOM TPaKIAHCKOM IIpaBe.
M., 1947. C. 25.
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YueHble pacCMaTPUBAIOT pas/IMUHbIe BUObI KIaCCUUKALMM IOPUII-
yecKMx Jull. B 4acTHOCTM, B KaueCTBe OCHOBHOI'O KPUTEpPMs TaKOM KJac-
cudpukay 3a OCHOBY OepyT: ¢GopMy COOCTBEHHOCTM (YacCTHBIE,
roCyJapCTBEHHbIE ¥ MYHULIMIIA/JIbHbIE IOpUAMYECKMe Jiniia); ¢GopMy IIpaBa
UX yupenuTesiel M YYaCTHMKOB Ha MMYILECTBO (IopuauMyvecKue Jmia, Ha
MMYIIECTBO KOTOPBIX MX YUPEIUTE]N UMEIOT BelllHbIe IIpaBa, MO0 KOPIIO-
paTuBHbIE IIpaBa); IO COOTHOILEHMIO IIPaB yUupeauTesell U YYaCTHMKOB
IOPUONYECKUX JIUIL pasaesisioT Ha KOPIIOpaTMBHbBIE U YHUTAPHBIE IOPUIN-
yecKue JIMIA; 10 e/ IesITe/IbHOCTU IOpUAMYECKUX JINIl — Ha KOMMepue-
CKMe U HeKOMMepuecKye opuandeckue auna)t.

Obpatumcst 6oJiee MoApoOHO K Hambosiee pacIpoCTPaHEHHOM KJlac-
cupUKaMy  IOPUANYECKUX JIMLL M UX [OeJIeHMM Ha KOMMepuecKue
I HeKOMMepuUecKue opuandeckue jmia. Llenpio mesaTebHOCTM KOMMEp-
YeCKUX IOPUANIECKNX JINII SIBJISIETCS M3BJIeUeHMe MPpMUObUIM B KAYeCTBE OC-
HOBHOM Me/M JesTeabHOCTM. K HMM OTHOCSITCSI XO3SMCTBEHHBIE
TOBApMILIECTBA U OOIIEeCTBa, (pepMepcKue XO3SIMCTBA, IPOU3BOACTBEHHbIE
KOOIIEpaTUBbBI, XO3SICTBEHHbIE TAPTHEPCTBA, MYHUIIUIIAIbHbBIE YHUTAPHbIE
TIpeIpUsITHSI, TOCYIapCTBEHHbIE YHUTAPHbIE TIPeIIIPUITHSI.

HexomMepueckiue opuandeckue jamiia He MMEIOT LeJIbI0 CBOeN mesi-
TeJIbHOCTY M3BJIeUeH)e MPMUObLIM B KaUeCTBe TaKOU LM U He paseIsiioT
MIOJTYUYEeHHYIO IPUOBITD MeXAY ydacTHMKamM. K TakOBbIM OTHOCSTCS 0OO-
IIIeCTBEHHbIE OpraHM3aluy, accoumanyu (COr03bl), IOTPeOUTEIbCKME KO-
omepaTVBBbI, Kas3aubM OOIIECTBa, VUYPEKIEHUs, TOCYJapCTBEHHbIE
YHUTApHbIE MTPEAIIPUSITISI, XO3SIMCTBEHHbIE TAPTHEPCTBA, MYHUIIUIIA/IbHbIE
VHUTapHbIE TIPEeIIIPUSITUS U TIP.

XO03s1ICTBEHHbIE TOBAapUILIECTBA M OOILIECTBA — 3TO KOOIIEPATUBHbBIE
KOMMEepUeCKMe OpraHu3aluy C pasfeJeHHbIM Ha JOJIM WIM BKJIAAbl yupe-

ITeseN/y4acTHUKOB YCTaBHBIM/CKIaJOUHbIM KanuTajiom. K HuUM OTHO-

! I'pasxcdanckoe mpaso : yuebuuk. B 3 1. T. 1 / nop pen. A. I1. Cepreesa.
M. : IIpocmekT, 2024. C. 158.
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CATCS IIOJIHbIE TOBApMIECTBA M TOBapuIlleCTBa Ha Bepe, OOILECTBA
C OrpaHMYEHHO}M OTBETCTBEHHOCTBIO M aKLMOHEepHbIe OOIIeCTBa.

ITosiHOe TOBApMUILIECTBO - TOBAPUIIECTBO, YUYACTHUKM KOTOPOIO
(TIOTHBIE TOBAPUIIM) B COOTBETCTBUM C 3aKJIFOUEHHBIM MEKIY HUMM JIOTO-
BOPOM 3aHMMAIOTCS IpeIIIPUHUMATEIbCKOM AeSITeIbHOCTHIO OT MMEHU TO-
BapMILleCTBA ¥ HECYT OTBETCTBEHHOCTb II0 €ro 00s3aTeIbCTBaM
TIpUHAIJIeKAIIMM MM MMYILIECTBOM. TOBapuIlleCTBO Ha Bepe MM KOMMaH-
IUTHOE TOBApUILECTBO - 5TO TOBApPUILECTBO, B KOTOPOM Hapsmy
C YYaCTHUKAMM, OCYIIECTBJISIONIMMM OT MMEHM TOBapUIECTBa MpenIpu-
HUMAaTeJIbCKYIO IeSITeJIbHOCTb M OTBEYAIOIIMMMU 10 00s13aTeIbCTBAaM TOBA-
puillecTBa CBOMM MMYIIECTBOM, MMeEeTCSI OIMH WM HEeCKOJIbKO
YYaCTHUKOB BKJIQAUMKOB (KOMMAaHIUTUCTOB), KOTOpPbIe HECYT PUCK YOBIT-
KOB, CBSI3aHHBIX C JEeSITEeJbHOCTHIO TOBApUILIECTBA, B IIpeaesax CyMM BHe-
CeHHbIX MMM BKJAZOB ¥ He IPUMHMMAIOT Y4YaCTUs B OCYIIECTBJIEHUN
TOBApPUILIECTBOM IIpeIIIPUHIMATEIbCKON AeSITeTbHOCTH.

OO11eCcTBO C OrpaHMUYEHHOM OTBETCTBEHHOCTBIO — YUPEKIEHHOE Of-
HUM WJIM HECKOJIbKMMM JIMIIAMM OOIIeCTBO, YCTaBHbINM KaIlUMTaJI KOTOPOrO
paszgesieH Ha J0JIM, ero YYaCTHMKM He OTBEYaloT IO ero o0s3aTeIbCTBaM
M HECYT PUCK YOBITKOB, CBSI3aHHBIX C IeSITe/IbHOCTbIO OOIIIeCTBa, B IIpeje-
JIaX CTOMMOCTM BHECEHHBIX MMM BKJIaJJOB.

AKIIMOHepHOEe 00IIIeCTBO — OOIIECTBO, YCTaBHBINM KAaIMTaJI KOTOPOI'O
paszesieH Ha OIpenejeHHOe YMCJIO aKIMil, YYACTHUKM aKLMOHEPHOr'o 00-
IIIeCTBA HEe OTBEYAIOT II0 ero 00s3aTeIbCTBAM M HECYT PUCK YOBITKOB, CBSI-
3aHHBIX C JesITeJIbHOCThIO OOIlleCTBa, B IpeJesax CTOUMMOCTHU
MIpUHAA/IEKAIINX MM aKIIA.

Kpome ¢pusmueckux m 10puanIecKux Jul, CYObeKTaMU IPaskIaHCKOrO
IpaBa SIBJISIOTCS UM ITyOJIMYHO-IpaBOBble oOpasoBaHus. OHMU, B CBOIO OyYe-
penb, OeSITCs Ha rocyaapcTBeHHble oopasoBanus: Poccuiickas @epepanys,
cyobekTbl Poccuiickon Memepaliny ¥ MyHUIIUIIAIbHbIE 0Opa30BaHMSI.

CoraacHo ct. 126 I'K P® nyb6anyHo-nipaBoBble 0O6pa3oBaHMUs Tak-

’Ke 00/1aaroT CrenmM@uKoy B OTHOIIEHMM OTBETCTBEHHOCTM IO CBOVM
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00s13aTeJIbCTBAM.

OrmerM ellle  OAHY BaXXHYIO OCOOEHHOCTb, YKa3aHHYIO
B JIEMICTBYIOILIEM 3aKOHOJaTeabCcTBe: Poccuiickas ®emepauys HeceT cyoO-
CUIMAPHYIO OTBETCTBEHHOCTb IO 00S13aTeJbCTBAM KAa3€HHOI'O ITPemIIpusi-

TVd B CJIyda€ HEAOCTATOYHOCTU €ro MMyLieCTBd.

§ 3. O0beKThI rpakgaHCKuUX npas. Caenku

[Tonq oOGbBekTaMM TIpakKgaHCKUMX IIpaB IIOHMMAIOT MaTepuaibHbIe
M OyXOBHbIe OJjiara, Imo IOBOJY KOTOPBIX CYOBEKTHI IPaskJaHCKOTO ITpaBa
BCTYIIAIOT MEXIY COO0JM B IMPABOOTHOLIEHMS, IIPMOOPETAIOT IPasKIaHCKUE
npaBa u o6g3aHHocT. Cratbst 128 I'K P® omnpepensger, uto
K TPXKIAHCKMM IIpaBaM OTHOCSITCSI: Belly (BKJIIOYasl HaJMUHbIE HOEHbI'U
M JOKYMEeHTapHbIe IleHHbIe OyMariu), MHOe UMYIIECTBO, B TOM YMCJIe VIMY-
IIIeCTBEHHbIE ITpaBa (BKJIIOYasl Oe3HaJMYHbIE AEHEKHbIe CPeICTBa, B TOM
ynciae uudpoBble pyosu, 6e3MOoKyMeHTapHble lieHHble OyMaru, Hy@poBbIe
IIpaBa), pe3yJibTaThl pabOT ¥ OKa3aHMe YCJIYT, OXpaHsIeMble Pe3y/bTaThbl UH-
TeJIJIEKTYa/IbHOM HeSITeJIbHOCTU U IIpMpPaBHEHHbIE K HUM CPe[ICTBa MHOVBU-
Iyaau3ali; MHTeIJIEKTYaIbHas COOCTBEHHOCTh, HeEMaTepuajbHble OJj1ara.

MyI11eCTBO — COBOKYITHOCTb BeIllel, BKJIIOYasl AeHbI'M U II€HHbIE
Oymaru, a Takke MMYILIeCTBEHHbIe MMpaBa M oOs3aHHOCTU. HecoMHeHHO,
0cob0e MeCcTo cpeay OObEKTOB IpaskIAaHCKMUX IIpaB 3aHMMAIOT Bely (CBSI-
3aHO C MX OOJIBILION PaCIPOCTPAHEHHOCTHIO), T. €. IMPeAMEThl BHEIIHEro
MaTepuaJbHOIO MMpA, CO3JaHHbIE TPYIAOM YeJOBEeKa WM HaXOISILIMecs
B €CTeCTBEHHOM COCTOSIHUN.

Bemy, B cBoiO ouepelb, MOpa3aessitoTCs Ha CpefcTBa IPOM3BOACTBA
M IIpeaMeThl IMOTpebJIeHns], ABVSKMMbIE UM HEIBMSKMMbIE Belly, IoTpeodJise-
MbIe ¥ HemoTpebsisieMble, POJOBBIE M MHIOMBUAYAJIbHO-OIIpeNeseHHbIe, He
orpaHMuUeHHbIe B 000POTe, OrpaHMUeHHbIE B 000POTe U U3BSIThIE 13 000POTa;
ONYyIIIeBJIeHHbIe ¥ HEOIyIleBJIeHHbIe, Ie/IMMble U HeleJuMble, IJIaBHbIE
Y TIPUHAJIESKHOCTH, TIJIOMBI, IIPOTYKIMS U TOXO/IbI.

Bewu Osuscumvie u Hedsuxrcumvie. Knaccudukaums Takoro popa
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OOBSICHSIETCSI HAJIMUMEM €CTEeCTBEHHBIX CBOVCTB OOBEKTOB I'paskgaHCKUX
npaB. OOBEKTbl HEOBIDKMMOCTM, KaK M3BECTHO, HEPas3pbIBHO CBSI3aHbI
C 3eMyien (3maHusl, COOpPYsKeHus, jeca, canoBblie yuacTku). 'K P® oTtHOCHUT
K 00BEeKTaM HEeIBIDKMMOCTM TakKykKe BO3AVIIHbIE M MOPCKME Cyla, Cyaa
BHYTPEHHErO IJIaBaHMSI M KOCMMUUYECKMe 00beKThl. JIpyrumM mpusHaKoM He-
IBVKMMBIX Belllell BbICTYIAaeT X BbICOKAsl CTOMMOCTb. Bce apyrue Beliy,
He OTHEeCeHHbIe 3aKOHOM K HeIBIMKMMBIM BeIllaM, HaIlpuMep, LieHHbIe Oy-
Maru U JeHesKHbIe CPeCTBa, CUUTAIOTCS ABVKMMbBIM MMYIIIECTBOM.

Ocob6bIM O0OBEKTOM HEABMKMMOCTH SIBJISIETCSI IIPEeOIpUsITHE KakK
CJIOKHBINM €IVHbI MMYIIEeCTBEHHbII KOMIIEKC, B KOTOPbIA BXOIUT 3[a-
HMSI, 0OOpYIOBaHMe, 3eMeJIbHBIM YUaCTOK, IMPOAYKIMS, ChIpbe U Ip., T. €.
BCe BUIbI MMYIIECTBA, IIpegHa3HAUYEHHbIe MJISI AeSTeJbHOCTU Mpearpus-
tsi. Heobxomymo momuepkHYyTb OCOOEHHOCTb IIPAaBOBOrO peskuMa He-
IBVMKMMOI'O MMYILIECTBA, a MMEHHO CJIOKHYIO TIpOlLieAypy Iepexona
mpaBa COOCTBEHHOCTM, CTporoe coOsomeHne ¢GopMaabHOCTEN, 00s3a-
TeJIbHAsI perucTpanms.

Cpedcmea npoussodcmea u npedmemsl nompebaeHus. YKa3zaHHas
K1accudukauysi o00CHOBaHa 1eJIeBbIM Ha3HaueHueM Belleil. B HacTosiee
BpeMsl Takas Kjaccudukaius yTpaTuia mnpeskHee 3HaueHue. Ilpumepom,
MOKET CJYKUTb CUTyallusl, Korga COOCTBEHHMK aBTOMOOWIS obOJiamaer
pasHbIM HAaOOpOM IIpaB M OOSI3aHHOCTEM B CJIy4ae MCIIOJIb30BaHMS BeIlu
KaK CpeJiCTBa IIPOMU3BOMACTBA, JIMOO B JIMUHBIX 1IEJISIX.

Bewiu nompebnsemvie u Henompebnsiemoie. Hernorpebisiembie Be-
I — 9TO Belll¥, KOTOpble B pe3yJibTaTe MCIOJb30BaHMS UX B TeUeHUE
IJIATETbHOTO TlepuojAa Cy>kaT UMX HasHaueHMio (nmava). [ToTpebGisembie
BEIlM — 9TO Te BEeIlM, KOTOPbIe B pPe3yJbTaTe UX MCIOJIb30BaHMUS yTpaun-
BalOT CBOM CBOMCTBA MJIM KauecTBa (OBOIIM, KypUHbIe Siflla, PPYKThI) JIU-
60 T1mpeobOpasylOTCI B OPYrylo IOTpebsseMylo Belllb (Hampumep,
ctpormarepuasnbl). Craemyer oOpaTUTh BHMMAaHME, UTO TaKue OTJIMUMS
MEKIY BelllaMlM YUMTBIBAIOTCSI B 3aKOHE B OTHOILEHUM YCJIOBUM TE€X UJIU

MHBIX BUIOB OOrOBOPOB (TaK, B JOrOBOpe MMYIIECTBEHHOrO Haima
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He MOTYT OBITh IIpeAMETOM IOTpebJisieMble Bellin).

Bewju denumsie u Hedenumvie. Hepenumble Belliyt — 3TO Belly, KOTO-
pble MpU pasfesie TepsIOT CBOe MpeskHee HasHaYeHMe WM LI€HHOCTb (My-
3bIKQJIbHBIN LIEHTP, KOMITBIOTEP, MOTOLIMKII, MYy3bIKaJIbHbIE MHCTPYMEHTHI).
K HegenmMmbIM BelllaM OTHOCSIT BCe IMapHble Belly (KOHbKU, JIbDKM, OOYBb)
M CJIOKHBIe Bellly (CTOJIOBBIM CepBU3, IIaxMaThl). [leMMbIMU SIBJISIFOTCS
BEIl), KOTOpble He MEHSIOT B pe3yJibTaTe paslejia CBOero Ha3HaueHMs
(mpumMep: KopoOKa IITOKOJagHbIX KOHPeT). BaxkHOCTb yKa3aHHOM KjacCu-
dbukauMy BUAHA B CJIydae pasjesia MMYIIEeCTBa, HaXOHISIIerocss B OOlen
cobcTBeHHOCTH .

Bewu, He ozcpaHuueHHble 8 obOopome, ozpaHuueHHble 8 0OOpome
u uzsamele u3z obopoma. OTaenbHble KaTeropum Bellieli B 000poTe orpa-
HUYEHBI B 1IeJISIX oOecIieueHns] TOCyJapCTBEHHOM 0e30MMacHOCTM, COXpaHe-
HUSI 300POBbSI HacejaeHusT U Mmp. (K HUM OTHOCSITCS ILleHHble OyMaru, siibl,
opy>kue, MaMSITHMKM KyJAbTypbl). VI3bSIThIMM U3 TI'paskIaHCKOrO 0060poTa
CUMTAIOTCS BEIlM, KOTOPble HE MOTLYT OBITb IIPEIMETOM TI'PasKIaHCKO-
MIPaBOBBIX CIEJOK COTJIACHO 3aKOHY (IOoAjdesibHble MeHbI'M, 00OBEKThI 000-
POHHOTO MPOM3BOJICTBA).

Bewu podosvie u undusudyanvHo onpedenenuvie. Ob6paTMM BHUMA-
HlMe, POJIOBbIE BEIlM MHAVBUIYAJIU3UPYIOTCS BECOM, MEpPO, YMCIOM U TIp.
(TISITh KMJIOTPaMMOB MYKM BBICIIEro copTa). UHAMBUAYalbHO OIpeeseH-
Hble  BellM -  Bely, KOTOpble  OTJMYAIOTCSI  KOHKPETHbIMU
M UHIUBUIYaJIbHBIMM XapakTepucTukamu (mkosa Ne 23 Ha yi. Po3oBas).
Ba)kHOCTb MHOMBUIAyaJIM3AIMM BEIIEM IIPOSBJSIETCS B Pa3INUMSIX MOXO-
KX moroBopoB. Tak, B JOroBope HaiiMa OOBEKT BCerjga MHIUBUIYATbHO-
oIpeJieJIEHHBIN B OTIMUME OT JOrOBOpa 3aMMa.

Bewu znasuvie u npunadnexcnocmu. I'laBHast Belllb MMEET CaMOCTOSI-

TeJIbHOe 3HaueHue (MY3bIKaJIbHbIM MHCTPYMEHT, MalllMHa, KapTuHa). Ilpu-

! I'pasxcdanckoe mpaBo : y4e6HMK / VIHCTUTYT 4yacTHOTO MpaBa ; NOJ pef.
C. A. Crenanosa. 5-e u3g., nepepa6. u gomn. M. : IIpocnekr, 2021. C. 143.
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HaJJIeXKHOCTBIO CUMTAETCS Belllb, HE MMeIOllasi CaMOCTOSITe/IbHOI'O Ha3Haue-
HMSI, OHA «CJTY>KUT» TJIaBHOM Belliy (yTIsip, IOMKpaT, MHCTPYMEHTBI, paMa).
BaskHOCTb yKazaHHOM KjaaccudUKaIuUy MOATBEPKIAETCS T€3MICOM O TOM,
TO MNpPUHAAJIEKHOCTb BCerjga cjaenyeT cyabOe IJIaBHOM BellM, €C/iM He
YCTaHOBJIEHO MHOE.

IInodel, npodykuus, doxodet. Ilnoapl — MPOAYKTbI OPraHMYECKOTO
MIPOMCXOKAEHMS, ONyIlIeB/JIeHHbIe (KMBOTHBIE) M HeOonylleBJeHHble (pac-
TeHMs). Yposkalt GPYKTOBBIX JIEPEBbEB, MPUILJIOJ, CKOTA MPU3HAETCS I'Pask-
OaHCKMM IIpaBOM IulogaMu. Bce 4UTo TMojJiydeHO B  pe3yJibTaTe
IIPOU3BO/ICTBA BEILM CUMTAETCS MPOAYKIMen (HalpyumMep, TOTOBBIMA TOBAp).
Hoxonbl — meHesKHbIe U MHbIe MOCTYIIJIEHMSI OT Beliyu, 00yCIOBJIeHHbIE ee
y4yacTUeM B IpakJlaHCKOM obOopoTe (Ipumep: apeHaHasl I1jIaTa, MPOLIEHThI
Mo BkJamy B Oanke). CoryiacHO o00lIeMy MpaBuIy, BCe IIOJyUYeHHOeE
B pe3yJibTaTe MCII0Jb30BaHMs Belly (IJIOAbI, MPOAYKLMS, JOXOMbI) MpU-
HajjieskaT JIILY, MCHOJIb3YIOIeMY 3Ty Belllb TpaBOMEpPHO.

Bewu oodyweenennvie u Heodyuiesneuuvie. JXuBble CylliecTBa, OO-
MalllHMe WM  OuKMe KUBOTHble corjlacHo [I'K P®  oTHocsaTcs
K OAVILIEBJIEHHbIM  BelllaM. DOJIBIIMHCTBO  Belllei, YYaCTBYIOIIUX
B IPayKAaHCKOM 000pOTe, SIBJISIIOTCSI HEOAYIIIeBJIEHHBIMM BEIllaMMu.

IleHbI'M CUMTAIOTCSI BCEOOIeN MepPOM CTOMMOCTM, MOTYT 3aMEHUTh
o001 JTI000M APYTroM OOBEKT MMYIIECTBEHHBIX OTHOIIIEHNI, KOTOPhIE MMe-
IOT BO3ME3IHbIM XapakTep. leHbI'M OIpeesiioTCS YMCIOM BbIpayKeHHbIX
B 9TUX 3HAKax JIEHEKHBIX €IMHULI, CYILIECTBYIOT B HAJIMUHON WM Oe3HaIMy-
HOI OpMe; SIBJISIIOTCS POJOBBIMM, Je/IIMBbIMY U 3aMeHMMbIMM Belllamu’ .

Llennble 6ymazu. llennast 6ymara — 3TO JOKYMEHT, YIOCTOBEPSIIOILINI
MMYVILIeCTBEHHbIE IIpaBa, C COOJIIOJeHMEM YCTaHOBJIEHHOM (OpPMbI
1 00s13aTeIbHBIX PEKBU3UTOB, OCYILIECTBJIEHME U Ilepenadya KOTOPbIX BO3-

MO>KHBI TIpU MpeIbsIBJIEHMM TaKOro JOKyMeHTa. lleHHbIe 6ymaru SIBJSIIOT-

! I'pasxcdanckoe mpaso : yuebuuk. B 3 1. T. 1 / nox pen. A. I1. Cepreesa.
M. : IIpocnexkrt, 2024. C. 170.
21



CSI CPeICTBOM IIaTEKa M CPeICTBOM Ilepemauy IpaB Ha pasjnMyHble OJiara,
CJTY’KaT B KAUeCTBE KPeIUTHOI'O MHCTPYMEHTA.

IlenHpie 6ymMaru KjIacCUMPUUMPYIOT TaKKe Ha OpIepHbIe, MpeIbsIBU-
TeJIbcKMe U uMeHHble. OpaepHast ieHHas Oymara BbIJaeTCs KOHKPETHOMY
JIUITY C YKa3aHMeM, UTO MCIIOJIHEHME I10 Hell CMOKET ObITh IMPOM3BEHAEHO
He TOJIbKO YKa3aHHOMY JIMIIy, HO M ero mpukasy (opaepy) J000My JIMITY
(Hampumep, IIepeBOTHON BeKcesb). IIpegbsaBurenbckas eHHass 6ymara -
Takas IleHHasi 6ymara, B KOTOpPOJ He YKa3bIBaeTCSI KOHKPETHOE JIMIIO,
KOTOPOMY CJIelyeT IIPOM3BECTM MCIIOJHEHMe (HampyuMmep, IOCymaapCTBEH-
Hble obymrauymn). ViMeHHast ieHHass 6ymara — 3TO JOKYMEHT Ha MMSI KOH-
KPETHOrO JIMIIA, KOTOPbIM MOXXET OCYIIECTBUTh YKa3aHHOE B ILI€HHOM
O6ymare mmpaBo (IIpumep: akium).

Bekcenb - 1eHHas Oymara, yIOCTOBepSIOIasi HMUEeM He O0YyCJIOB-
JIeHHOe 00s3aTeIbCTBO Bekcejedaresis JiMOO MHOTO  YKa3aHHOTrO
B TOKYMEHTE IIJIaTeJIbIIMKA BhIIJIATUTD IIPY HACTYILJIEHUM IIPeayCMOTpPEH-
HOI'O CpOKa OMpene/IeHHYI0 CYMMY BJIaJIe/IbIly BEKCEeJIs.

O6symmraumst — 3TO IeHHas Oymara, yAOCTOBEpSIONIast IIpaBo ee Jep-
KaTejisT Ha  IOJyYeHue OT JIMI@, BbIIYCTUBIIErO  OOJMUTaLMIO,
B IIPeIyCMOTPEHHbIN €10 CPOK ee HOMMHAJIbHOM CTOMMOCTM WMJIM MHOTO
MMYIIIeCTBEHHOT'O 9KBMBAJIEHTA.

Axnusa - 1meHHass Oymara, YJIOCTOBEpSIIOILIAsl IPaBO ee ep>KaTesist
(ak1MoHepa) Ha IIOJIyuYeHMe YacTyu HpMObLIM aKIMOHEpPHOro OOllecTBa
B BUJle OMBUIEHAA, Ha yYacTye B YIpaBJeHUM IejlaMy aKIMOHEePHOro 00-
IIIeCTBA ¥ HAa YaCTh MMYIIIECTBA, OCTABIIETOCS MOCJIe €ro JUKBUIALINMN.

Yek - meHHasgs Oymara, copaepskalllasi HuYeM He 00YCJIOBJIEHHOE
MCbMEHHOE pacIopspKeHue yekojaTesst 0aHKy YIIATUTh JepsKaTesiio Je-
Ka YKa3aHHYIO B HEM CYMMY.

KoHocameHT - 3TO TOBapOpacHoOpsIAUTE/bHbIN JOKYMEHT, YIOCTOBE-
pSAIOILIMIA  TIpaBO  €ro  Jepskaresasl  pacHopsKaTbCsl  YKa3aHHBIM
B KOHOCAMEHTE I'PYy30M U IMOJIYUYUTh I'PY3 IMOCIe 3aBePIIEeHMS ITePEBO3KM.

LIndpoou pybssb, coraacHo ct. 128 I'K P®, - sto uudposas ¢popma
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POCCUMCKOM HALIMOHAJIbHOM BaJIIOTHI; SIBJISIETCSI HOBBIM OOBEKTOM TI'pasK-
IaHCKMX ITPaB, UMYIIIECTBEHHBIM ITPABOM.

HanmoMHMM, MMyIlleCTBeHHbIe TpaBa TaKXKe SIBJSIOTCS OObeKTaMu
rpakgaHckux mpaB (cT. 128 I'K P®), oun obbeguusiioT B cebe Kpome
MMYVIIIECTBEHHbIX IIPaB BellM M MMYILIECTBEHHble 00s3aHHOCTU. VMeroT
cienyolyie 0COOeHHOCTH:

1) nmpuHaasiexkaT onpeneieHHOMY JIMILY;

2) cry>kaT CpeAdCcTBOM pean3aly MMYIIeCTBEHHOTO MHTepeca;

3) 06/1a1al0T BO3MOXKHOCTBIO OTUYXKIEHMSI, OTIeJIbHOCTM OT HOCUTE-
Jisl, TeHEeXXHOM OlIeHKM U Tepenauy Ha OCHOBAHUM CHEeJIOK MJIM MHBIX I0pU-
nydeckux GakTos!.

K cpencrBaMm mHauBuayanmusanyuy o0ObeKTOB I'PaskIaHCKUX IIpaB Iei-
CTBYIOIIee 3aKOHOJATEIbCTBO OTHOCUT CPEACTBA MHAVBUIYAIU3ALNUN TO-
BapoB, paboT u ycryr. K HUM oTHOCSTCS MpMeHHOe HauMeHOBaHMe,
TOBapHble 3HAKM M 3HAKM OOC/IY>KMBaHMSI, HAMMEHOBAHMUSI MeCTa ITPOUC-
XO3KJIeHMsI TOBApOB, KOMMepUeckoe 0603HaueHue U IIp.

dupMeHHOe HaMMeHOBaHMe KOMMEpPYEeCKOM OpraHmsaium - 3TO
HauMeHOBaHMe, TIIOJi KOTOPbIM  IOpUIAMYECKOe JIMIIO  BBICTYIIAeT
B rpaskgaHckom obopote. [Ipumepnl dbupmenHoro HammeHoBaumsi: [TAO
«Aspodnor», OO0 «Banngbeppus», ®I'bOY «MI'Y um. JlomoHOCOBa».

ToBapHbIil 3HaK — 3TO O0OO3HAUeHMe, CaysKallee AJjs MHAVUBUIYaIN-
3allMM TOBApOB IOPUIANYECKOTO JIUIIA, MM UHAUBUIYAJIbHBIX HpearnpuHu-
MaTesiei. MckiounTe/bHOE MpPaBO Ha TOBAapHbIM 3HAK YIOCTOBEpSIETCS
CBUIETE/IbCTBOM.

3HaK 0OCTY;KMBAHMSI — 9TO OOO3HAYeHue, CIysKalee 11 MHOUBUOY-
aM3alM BBIMOJIHSIEMbBIX IOPUANUYECKUM JIUIIOM JIMOO MHAVBUIYATbHBIMMU
NpeaIrpyuHUMaTe/ IsIMM padboT WiIM OKasbiBaeMbIX yciayr. Cpok [IelCTBUS

MCKJIIOUMUTEJIbHOTO IIpaBa Ha TOBApHbBIM 3HaK cocrapjser 10 jier co mHS

' I'paxcdanckoe mpaBo B BOmpocax M OTBeTax : ydeb. mocobue /

C. C. Anekcees ; nog pex. C. C. Anekceesa u C. A. Crenanosa. C. 65.
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MmojauyM 3asiBKM Ha TOCYIApPCTBEHHYIO PErucTpaliMio TOBAapHOTO 3HaKa
B dhefepasIibHbIM OpraH MCIIOJHUTENIbHOM BJIACTU IO MHTEJIJIEKTYaJTbHOM
coocrBenHoctH. [Ipumepsnr 3Haka obcayskuBanmus: «BmoBa Kimmko», «Ka-
Ma3s», «3Bectusi», hpopma 6yThiiku «Koka-Kosa».

HanmeHoBaHMe MecTa IMPOUCXOKIEHUSI TOBapa — 0003HauYeHue, mpey-
cTaBJisitolllee coO00i HaMMEHOBaHME CTPaHbl, TOPOJCKOIO MM CeIbCKOTO
ToceJIeHs, MECTHOCTM WJIM JIPYroro reorpadmuyeckoro oO0beKkTa, a TakKe
0b603HaUeHMe, MPOU3BOAHOE OT TAaKOI'O HaMMEHOBAHMS U CTaBlllee U3BECT-
HbIM B pe3yJIbTaTe ero MCIIOJb30BaHMs B OTHOILleHMM ToBapa. CBumeTesb-
CTBO 00 MCKJIIOUMTE/IbHOM ITpaBe Ha HauMeHOBaHMe MeCTa MPOMCXOXKIAEHMS
TOBapa AelcTByeT B TeueHue 10 jieT co AHS rmogauy 3asiBKM Ha HaMeHOBaHMe
MecTa MPOUCXOXKAEeHMsI ToBapa B demepasbHbIii OpraH MCIOJHUTEIbHON
BJIACTM TIO MHTEJIJIEKTYyaJbHOM coOCTBeHHOCTU. [IpuMephl HauMeHOBaHMS
MeCTa IPOMCXOKIEeHUsT ToBapoB: «Ikenb», «KpbIMCKoe IIamMITaHCKOE»,
«Hapsan», «Tynbckuit npssHuk», «Bosioromckoe Kpys>keBo».

Kommepueckoe o603HaueHne — 0OO3HaueHMe, UCMOIb3yeMoe JInliia-
MM, OCYIIECTB/ISIIOIIMMM MpeanpUHUMATEIbCKYIO NesITeIbHOCTh, IJISl MH-
OUBUOYAIU3ALMMU  MPUHAIIEKAIIMX MM TOPrOBBIX  IPOMBIIIIEHHBIX
U Ipyrux npeanpustuii. [Ipumep koMmMepueckoro o603HaueHusI: esiTeb-
HocTb BegeT OO0 «Moupo KocmeTuk», BbiBecKa — caJloOH KpacoTbl « Mo-
Hpo KocmeTnk».

HHTennekTyasbHasi COOCTBEHHOCTb — COBOKYITHOCTb MCK/IIOUUTEJIb-
HbIX IIpaB Ha pe3yJbTaTbl MHTEJIEKTYaJIbHOM [esITeIbHOCTU, a TaKyKe
MIpMpaBHEHHbIE K HMM IO IPaBOBOMY PEXMMY CpeICTBa MHAMBUIYaIM3a-
UM FOPUIANYECKUX JIUI, TPOAYKLMM, PAdOT M yCJayr (TOBapHbIM 3HAK,
bupMeHHOe HaMMeHOBaHMe, 3HAK OOC/Iy;KMBaHMS U IIp.). IIpumepom mo-
I'yT BBICTYNaTh Iporpammbl Ajsi DBM, mpousBeneHuss TBOpUYECKOrO Xa-
pakTepa, HayKu, JuTepaTypbl U uckyccrBa. Cam TBOpUYeCKUI pe3yJibTarT,
BbIPasKeHHbIM B 0OBbEKTUBHOM (PopMe, OXpaHSIeTCs JeMCTBYIOIIMM 3aKOHO-
natenbCcTBOM (u. 4 'K P®) u coxpaHsieTcss 3a ero aBTOpPOM, MOSKET MC-

I10JIb30BAaTbCsl APYrMMMU JIMIAMU JIUIIb C COIJIacus C aBTOpPOM, KpoMe
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CJy4yaeB CBOOOIHOIO MCIIOJIb30BaHMSI ITPOM3BEIEHUSI U APYIUX CIYUYaEeB,
YKa3aHHbBIX B 3aKOHE.

IIndposbie mpaBa — 3TO Ha3BaHHbIE B TAKOM KaueCcTBe B 3aKOHe 00sI-
3aTeJIbCTBEHHbIE M MHbIE IIPaBa, COJEpsKaHMe M YCJIOBUSI OCYILECTBJIEHMS
KOTOPBIX ONpPEeIeISIIOTCS B COOTBETCTBUM C MpaBuIaMy MHOOPMALMOHHOM
CUCTeMbI, OTBeUalollleil YCTaHOBJIEHHbIM 3aKOHOM mpusHakam (cT. 141.1
'K P®). Oun ob1a1at0T psimoM 0COOEHHOCTEMN:

1) ocyiiecTBiaeHue, pacropsibkeHue, B TOM 4Yucje repemada, 3ajor,
obpemeHeHMe 1IM(PPOBOro mpaBa APYTMMM CIIOCOOAMM WM OrpaHUYeHMe
pPacCHOPSKEHMS 11 POBBIM IIPaBOM BO3MOJKHBI TOJIBKO
B MHGOPMAaIIMOHHOM cucTeMe 0e3 oOpallleHNsI K TPeThbeMy JIUILY;

2) ecsu MHOe He TIPeAyCMOTPEHO 3aKOHOM, obJsiamaTesieM LIUdPOBOTo
IpaBa MIPU3HAETCS JINIIO, KOTOPOE B COOTBETCTBUM C ITpaBMUIaMy MHGOP-
MAaIllMIOHHOM CUCTEMBbI IMeeT BO3MOKHOCTb PaCIIOPSI>KaThCS STUM ITPAaBOM;

3) nepexon, M@ poBOro rpaBa Ha OCHOBAHMUM CHEJIKM He TpedbyeT co-
rJ1acusl JIUIia, OOSI3aHHOTO 110 TAaKOMY LIM(PPOBOMY IIpaBYy.

ITprmepamu 1MPPOBBIX IPaB SIBJISIIOTCST: IIPAaBO JIEKTPOHHBIM CITOCO-
O60M pacIIoOpsKaThCS TeHeKHbIMM CpeICTBaMM Ha cueTe B OaHKe; IIporpamMM-
HbII KOA ¥ 9JIEKTPOHHAs TIOAINICh, IIpaBO TpeboBaTh Ilepemadm
MCKJTIOUNTEIbHBIX TIPaB Ha Pe3yJIbTaTbhl MHTEJUIEKTYAJbHON IesITeIbHOCTU
1 (VUI1) TIpaB UCIOJIb30BaHMS Pe3yJIbTaTOB MHTEVIEKTYaIbHOM IeSITeTbHOCTMH.

Pa6omui. B gaHHOM CiTyuae MOHMMAIOTCS IEMCTBUSI, pe3yabTaThbl KO-
TOPBIX MOT'YT OBbITh OTJI€JI€HbI OT CAMOV pPeaJlbHOCTH, T. €. Pe3yJbTaT pa-
O60TbI HOCUT MaTepuaabHyI0 (GOpMY, BBICTYIIA€T B BUIe CO3TAHHOM BellH,
repepabOTKM, OTPEMOHTHMPOBAHHON Bely. Tak, B JOroBope Moapsiaa pe-
3yJIbTaTOM pabOT MOXXeT ObITb MOCTPOEHHBIM IOM, OTPEMOHTMPOBAHHAs
YacTh JOMa, B ObITOBOM IOAPSAE -CIIMUThIN KOCTIOM.

Yciyru — 3TO OeiCTBYs, pe3yJbTaThl KOTOPBIX HEOTOEIMMBI OT Ca-
MO JIeSITeJIbHOCTU Y IOTPEOJISIIOTCS B IIPOIIECCe 3TOM IesITeIbHOCTIH.

VHTennekTyasbHasi COOCTBEHHOCTh — 3TO PE3YJIbTAaThl MHTEJJIEKTY-

aJIbHOM 0edaTeJIbHOCTU U IIpMPaBHEHHbIE K HMM CpeaCTBa MHAMBUOYaAJIN3a-
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1M, KOTOPbIM TIpeJoCTaB/sieTcsl IMpaBoBas oxpaHa. Heobxomumo rmoj-
YepKHYTb, YTO Pe3yJbTaT MHTEJIJIEKTYa/JIbHOM MEeSITEIbHOCTU — 3TO OXpa-
HSIeMbIiI  pe3yJibTaT  TBOpYyeckoro  Tpyma  aBTtopa.  CpencTBo
VHOVBUAYyAIM3ALUM — OXpaHsemMoe OOO3HaueHMe, HeOOXOAMMOoe IJIS MH-
OIVBUOYAIMU3aLMMU  TOBApOB, paboOT, YCIyT  IOPUANYECKUX  JIUII
U IpeIIPUSITUN.

Cornacuo ct. 1225 'K P® K oxpaHsSeMbIM pe3yjbTaTaM MHTEJJIEK-
TyaJIbHOM JeSITeIbHOCTU U MPUpPAaBHEHHbIM K HUM CpelCTBaM MHIAUBUAYA-
MM3aluM OTHOCSATCS: 1) mpousBemeHMs] HAyKu, JIUTepaTypbl U UCKYCCTBA;
2) nmnporpammbl gnas IOBM; 3) 06a3bl  gaHHbIX; 4) UCIIOJHEHUS
1 (oHOrpamMMbI; 5) coobieHns B 3pup MM Mo Kabesio paayo- Uin Tejie-
nepenay; 6) n300peTeHus; 7) moje3Hble Mojesn; 8) MpoMbliilIeHHbIe 00-
pasiibl; 9) cesnekiMoHHbIe OOCTWKeHMs; 10) TOMOsOrMM MHTErpabHbIX
MukpocxeM; 11) cexkperbl mpousBoacTBa (HOy-Xay); 12) dupmeHHbIe
HayuMeHOBaHMsI; 13) ToBapHble 3HAKM U 3HAKM  OOCTYKMBaHUS;
14) reorpaduueckue ykasaHus; 15) HauMeHOBaHMSI MECT ITPOUCXOKIEHMS
TOBapoB; 16) KoMMepueckye 0003HaAUEeHNS.

HemarepuanbHble Ojlara He MMEIOT 3KOHOMMYECKOrO COAepsKaHUS
M HEOTAE/NUMbI OT JIMUHOCTM MX HOCUTEJIe: YeCTb, OdOCTOMHCTBO
M JeJIOBasi peryTaumsl; sKM3Hb U 3I0POBbE JIMUHOCTHU, JIMUHAS HEMPUKOC-
HOBEHHOCTb, HEIIPMKOCHOBEHHOCTh YAaCTHOM SKM3HM, JIMUHAS U CEeMeMHas
TallHa, IIPaBO CBOOOJHOIrO IlepedBMKEHMsI, BbIOOp MecTa IIpeObIBaHMS
" SKUTEJIbCTBA; IIPaBO aBTOPCTBA U TIP.

B MIPaKTUUYECKOM nesiTeJIbHOCTU OpraHoB TTOJTULIVN
K IIpaBOHApPYIIEHUSIM B 00JIaCTM TPa’kAAHCKOTO IIpaBa vallle BCEro OTHO-
CSIT: HaJMuye obMaHa, YIpo3bl MJIM HACWIMSI TIPU COBEPIIEHUM TpaskaaH-
CKO-TIPABOBOM CHIEJIKM; ITOCITaTeJbCTBO HA YeCTh, JOCTOMHCTBO U ApYyrue
HeMaTepuasibHble OJiara; HEBO3BpaT 3aeMILMKOM JeHer II0 JOrOBOpPY 3ail-
Ma; IMpenbsBjeHre TPeOOBaHMI 00 U3BSITUM BeIM U3 UYKOTO BJIaJeHMus],
MM 00 yCTpaHeHUM MPeISITCTBUM MOJIb30BaHMs Bellblo. I1pyu npumeHeHnn

HEKOTOPbIX CIIOCOOOB 3alIMThl TPAsKIAAHCKUX ITPaB OpraHaMyM BHYTPEHHUX
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Iej, cjegyeT OTMETUTb, YTO OHM YacCTO BBICTYIMAIOT B POJIM KOHCYJIbTaH-
TOB T'Pa’kK[IaH, UbM IIpaBa HapYIIeHbI, HAIIpUMep, IpM caMo3aliuTe, Jnbdo
MOT'yT (UKCHUpOBaTh (aKTbl HApyILIEeHMs TPasKIaHCKMX IpaB (IIpumep:
KOMITIEHCAIMSI MOPaJIbHOTO Bpeia).

Choeniky — 3TO OEeMCTBUSI I'PpakAaH U IOPUANYECKUX JIMII, HallpaBJjIeH-
Hble Ha yCTaHOBJIEHMe, M3MEeHEeHMe, UM MIpeKpallleHne I'PaskIaHCKIUX IIpaB
u obszanHoCcTel (cT. 153 'K P®). K npusHakam caeiok oTHocsaTcs: 1) aTo
BCEra BOJIEBOM akT. [JISI CoeNKy BakHOE 3HAUeHye MMeeT €IVHCTBO BOJIM
1 BOJIEM3bSIBJIEHMSI, BHYTPEHHEe ¥ BHEIIIHee copepsKaHue caenkyu. Bonenss-
SIBJIEHJE — 3TO CIIOCOOBI, KOTOPHIMM BHYTPEHHSISI BOJISI BbIPAsKaeTCsI BOBHE.

Cnocobamy BeIpaskeHMs BOJIM, COIVIACHO 3aKOHY, SIBJISIIOTCS: IPSIMOE
BOJIEU3bsIBJIeHMEe (B YCTHOM WM IMCbMEHHOM (opMe); KOCBEHHOEe BOJIe-
MU3bSIBJIEHNE — IIPOMCXOIMUT, KOTJA OT JIMIla, HaMepeBaIoOIIEerocss COBep-
IIUTh CHOEJIKY, VCXOOST AENCTBUS, U3 CONEpPsKaHMSI KOTOPBIX BUAHO €ro
HaMepeHMe COBEPIINTh CIEKY.

BTOphIM IpM3HAKOM CHEJIKYU SIBJISIETCS TO, UTO OHA BCerja IpeacTaB-
JiseT coboy mpaBoMepHoe aeuncTtBue. Takum oOpa3oM, caesika — 3TO JIei-
CTBME, KOTOPOEe paspelleHO 3aKOHOM .

TpeTbuM IPU3HAKOM CIEJIKM CUMTAETCS TO, YTO €e COBEpPIIAIoT
CyOBeKThI IPaskIAHCKOrO IpaBa, OHA IOPO’KIAEeT I'paskJaHCKMe ITPaBOOT-
HOIIIEHMSI, HallpaBjJieHa Ha BO3HMKHOBEHME TI'PasKIaHCKO-IIPABOBBIX IIO-
CJIeICTBUIM.

Buder cdenoxk. Cpenku mnoppasmensioTcs Ha KOHCeHCya/IbHbIe
" peajibHble, B OCHOBY KJIacCHM(MKAIMM 3aJI03KEH MOMEHT BO3HMKHOBEHMS
1paB ¥ 00SI3aHHOCTEN CTOPOH caeiakyu. KoHceHcyaibHbIEe COEIKM CUUTAIOT-
€SI BCTYIMBIIMMM B CUJTY, €CJIM TOCTUTHYTO COTJIAIlleHMe CTOPOH IO CleJl-
Ke (OpuMep: MOOroBOp KYIIM-TIPOAAXKM), a peajibHble — C MOMEHTaA
repenauy Bely 1o caejike (Harpumep, JOrOBOp XpaHeHus ).

Crenku KiaaccupuUIMpyIOT Ha BO3Me3IHble U Oe3Bo3Me3nHble. bes-

! Hosuyxuii Y. B. Coenku. ickoBas gaBHocTb. M., 1954. C. 119.
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BO3Me3JHasl Cejka — 3TO TaKas Clejika, KOTrJa ee CTOPOHbI OOSI3YIOTCS
BBIIIOJIHUTH CBOM OOSI3aHHOCTM 6€3 BCTPEUHOTI'O ITPeaoCTaBjIeH s, HOCSIIe-
ro MMYIIeCTBeHHbIN xapakTep (1. 2 c1. 423 'K P®). Bo3smesnHas caenka —
9TO TaKas Cejika, II0 KOTOPOM CTOpOHA AOJIKHA MOJYUYUTb IUIATYy WU
MHOEe BCTPEUHOe MpeaoCTaBjIeHle 3a UCIIOJIHEeHMe CBOMX 00sSI3aHHOCTEN 110
noroopy (m. 1 ct. 423 'K P®). Tak, moroBop mapeHusi cunrtaercs 6e3-
BO3ME3HBIM, a JOTOBOP NOAPSIAA OOBIYHO HOCUT BO3ME3IHBIN XapaKTep.

IIo KoMMYeCTBY y4YaCTBYIOIIMX CTOPOH B CHEJIKE BBIIE/SIIOT OJHO-
CTOPOHHME, IBYCTOPOHHME ¥ MHOI'OCTOPOHHME caesiku. JIJiss coBepIIeHus
OTHOCTOPOHHEN CHeJIKM JOCTAaTOYHO BBbIPAKEHMS BOJIM JIMILb OJHOM CTO-
POHBI, IJISI COBEpILIEHNSI ABYCTOPOHHEM M MHOTOCTOPOHHEM — COIJIacoBa-
HMe BOJIM IBYX UK OoJiee JINII.

BaskHO ITIOMHUTb, UTO BCE JOTOBOPHI SIBJISIOTCSI CIeIKaMM, HO He Bce
CHOEJIKM SIBJISIIOTCSI AoroBopamu. TakuM oO6pasom, OJHOCTOPOHHME CHIEJIKU
IOTOBOPaAMM HE SIBJISIFOTCS.

Crenky monapasnessitoT Ha CpoOuHble M GeccpouHble, B TaHHOM CJTY-
yae 3a OCHOBaHMe [eJIeHUsI OepeTcsl KPUTEpMil MOMEHTa BCTYIIEHUS
CIeJIK/ B JIeVICTBME.

Kay3ayibHble 1 abCTpaKkTHBIE CAEJIKM YUEeHbIe ITOAPa3aesIsTiOT Ha BUIbI
B 3aBUCUMOCTM OT 3HAQUEeHUSI CHEJKU [OJi1 €€ IOeMCTBUTEeJIbHOCTU. A6-
CTpaKTHAasl CHeJKa — CIeJKa, IJISI KOTOPOM OCHOBAHME €€ COBepIIeHMS
Iopuandecku 6espasanudo. Hanpumep, 6aHKOBCKasl rapaHTus He 3aBUCUT
OT OCHOBHOI'O 00SI13aTejIbCTBa, B OTHOIIEHMUM KOTOPOI'O OHA Oblja MIpemo-
cTaBjieHa. B Kay3ajbHBIX Cle/Ikax OCHOBAHME MX COBEPILUEHUS SIBJISIETCS
BaKHBIM 3JIEMEHTOM, OT KOTOPOT'O 3aBUICUT €€ JeMCTBUTEIbHOCTb.

@OuayLuuapHble COeJKM HOCIT NOBepUTeIbHbIX xapakTep. [Ipumepom
buayLMapHbIX CIeJI0K BBICTYIAIOT JOTOBOPbhI KOMUCCUM, TOBEPUTEILHOTO
yIIpaBJIeHNs MMYIIIeCTBOM, IIOPYUYEHMSI.

Vcenosus deiicmaumenvsnocmu coenok. K ycaoBUsSIM 1eMCTBUTEIbHO-
CTU CIEJIOK OTHOCSITCS:

1) cyObeKThI, y4aCTBYIOIIME B CHETIKE;
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2) cyO'beKTUBHAsI CTOPOHA;

3) dopma coBepiilieHUsT CAEJIKH;

4) comepskaHue CAEJIKMN.

CyObekTaMu clejikKi MOTYT ObITh JiI0Oble CYOBEKThl I'PasKIaHCKOTO
npaBa, obJiamaloliye MpPaBOCIOCOOHOCTbIO U JIeeCIIOCOOHOCTbIO. ['oBOps
00 OrpaHMUYeHHO ¥ YaCTUYHO JIeeCIIOCOOHBIX (PMU3NUECKUX JUIAX, CIeayeT
MMETb B BUIY, UTO OTHeJIbHbIe BUIbI CIEJIOK OHM MOTYT COBepIlaTh CaMo-
CTOSITEJIbHO, OJHAKO OOJIBIIIMHCTBO CHEJIOK OT MX MMEHM COBepIIaloT po-
IATEJN U TIOTIeUMUTEN TaKUX JINII.

CyObeKTUBHYIO CTOPOHY CHeJIKU COCTaBJISIIOT BOJISI
1 BojiensbsiBiieHne. [IpuueM BoJien3bsIBIeHME TOKHO ObITh HaITpaBJI€HO
Ha JOCTMKEHMe OIIpelieJIeHHOrO pe3yjbTaTa COOTBETCTBOBATb AEMCTBU-
TeJIbHOMY HaMepeHMIO Jinila ObITh CBOOOMHBIM (OCYIIECTBJISITHCS Oe3 Ka-
KOTO-JINOO JAaBjIeHNSI Ha HETO).

Crenka moJikKHA OBITh COBEpIlIeHa B KaKOU-IMO0 ¢hopMe, YCTHOM UJIU
nmucbMeHHOM. CorjacHO [MeMCTBYIOIEMY 3aKOHOMATEJIbCTBY CleJjika CO-
BepIllaeTcsl B yCTHOM opMe, ecjii: a) 3aKOHOM MJIM COTJIallleHeM CTOpPOH
IJIST TAKOT'O pojia Ce/IOK He yCTaHOBJIeHA IMucbMeHHas gopMa; 6) craesika
COBEpIIIAeTCSI BO MCIIOJIHEHME MMCbMEHHOI'O JIOTOBOpa M MMEETCsI COTJiallle-
HMe CTOpOH 06 ycTHOM hopme mcronHerns (cT. 159 'K P®); B) coenku, Ko-
TOpPbIE MCITOJIHSIIOTCSI IIPY CAMOM MX COBEpILIEHNM, 3a UCKJIIOUEHMEM CIEJIOK,
TpeOYIoIINX HOTapuabHOM (OPMbI, a TaKXKe CHIEJIOK, IJisi KOTOPbIX Heco-
OJII0[IeH e TTPOCTOM MUCbMEHHOM (POPMBI BJIEUET UX HEJIEMCTBUTEIbLHOCTb.

C 1 okts6psa 2019 r. 8 'K P® 6b111 BHeceHbI BasKHbIE M3MEHEHMS],
Kacarolyecs 3JeKTpoHHoM (opmbr caenku. CornacHo cr. 160 'K PO
cIejika CUMTaeTcss COOIOAeHHOM, eCc/iM OHa CcoBeplilieHa B TOM YMcJjie C I0-
MOIIIbIO 3JIEKTPOHHBIX JIMOO MHBIX TEXHUUYECKUX CPEACTB, IO3BOJISIOIINX
BOCIIPOM3BECTM COJiepsKaHMe COeJIKM Ha MaTepuajJibHOM HOCUTeJie B Heu3-
MeHHOM Buze. IIpu aTom TpeboBaHME O HAIMYMU MTOOIIMUCY CUMUTAETCS BbI-
IIOJIHEHHBIM, €CJIM  MCIIOJb30BaH JiI0OOM  CrocoO0  ITO3BOJISIOLIMN

JOCTOBEPHO OIIpeaeJanTb JINIO, BbIpa3MBIllee CBOIO BOJIIO.
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3aKOHOJaTe b paspellaeT 3aK/J4YaTh COEeJIKM B MMCbMEHHOM dopMe
C TIOMOIIIbIO 3JIEKTPOHHBIX AOKYMEHTOB, IepeIaBaeMbIX 10 COOTBETCTBY-
I0IIMM KaHajiam cBsi3u (cT. cT. 160, 434 'K P®, ct. 11 ®PenepanbHOro 3a-
KoHa «0O6 mHbopmaluy, MHPOPMALMOHHBIX TEXHOJIOTMSIX, M O 3allUTe
MHbopMaIum»).

OcranbHble CcHeJKM OODKHBI COBEpPIIAThCS B IMMCbMEHHOM (dopMe.
bosiee ciioskHOM (oOpMOM IMCbMEHHOM CHEJIKU SBJISETCS HOTapMabHO
ynocToBepeHHast popma. B gaHHOM ciiydae Ha JOKYMEHTE, COCTaBJIEHHOM
C COOJIIONEHMEM YCJIOBUI IIPOCTOM IMCbMEHHOM (POPMBI CHEJIKM, COBep-
IIIaeTCSl yAOCTOBEPUTEJIbHAS HAaAIIMCh HOTApMyCOM WM APYTUM ITOJIK-
HOCTHBIM JIMIIOM, MMEIOIIMM IIPaBO COBepIIaThb HOTapuaJibHOE [eMCTBUE
TAKOro poja (KamuTaHbl CYJIOB 3arpaHMYHOrO IlJIaBaHMsI, KOHCYJIbI, IJIaB-
Hble Bpauy, KOMaHAMPbl BOMHCKMUX yacTeit u I1p.). HorapuanbHas dopma
COEJKM IIpegyCMaTpMBAeTCS IIPM COBEpPIIEeHUM 3aBellaHui, KYILJIN-
IPOIaKV HeABYKUMOCTH .

CopepskaHue clIejiKi COCTaBJISIIOT ee YCJIOBUSI, a OHU, B CBOIO Oue-
penb, He JOJDKHBI PACXOAUTHCS WM IIPOTUBOPEUNTh TPeOOBAaHMSIM 3aKOHA
MJIM MHBIX IIPABOBBIX aKTOB, OOILMM HavajaM ¥ CMbICJTY I'paskJaHCKOI'O 3a-
KOHO/IaTeJIbCTBA.

HeobxomyMo oOpaTuTh BHMMAaHME Ha TO, YTO HaJIMUME ITOPOKA B Of-
HOM WMJIM HECKOJIbKMX YKa3aHHBIX YCJIOBUSX CHEJIKM IIPUBOMST K ee Hellen-
CTBUTEJIbHOCTI.

Heodeticmeumenvuvie cdenxu. [lencTBYyIOIIEe TpaykIaHCKO-IIPaBOBOE
3aKOHO/IATE/IbCTBO YCTAHABIMBAET, UTO HEOEMCTBUTEIbHOM SIBJISIETCS JIIO-
6ast cmesika, KOTOpasi HE COOTBETCTBYET TPeOOBaHMSIM 3aKOHA WJIM VMHbBIX
IIPaBOBBIX AKTOB. B rpaskgaHCKOM IIpaBe BbIAEISIOT CHEJNKM C IMOPOKOM
CyOBEKTHOTO COCTaBa, C TIOPOKOM COAepsKaHMsI, C IIOPOKaMM BOJIU, CIIEIKNA

C IOpOKamu (pOpMBbI.

U I'parcdanckoe mnpaBo: yue6bHMK / VIHCTUTYT 4acTHOrO IpaBa; IO pef.
C. A. Crenanosa. 5-e u3g., nepepa6. u gomn. M. : IIpocnekr 2021. C. 82.
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Crenku ¢ MoOpoKaMu cofepskaHusl HeeCTBUTEbHBI B CUJTY OTJIMYMS
YCJIOBUIA CIEJIKM OT TpeOOBaHMI 3aKOHA M MHBIX ITPaBOBBIX akTOB. K HuM
OTHOCSITCSI CIIEJIKM, COBepIllaeMble C 11eJ/IbI0 3aBeJOMO ITPOTUBHON OCHOBaM
IIPaBOIIOPSIAKA ¥ HPABCTBEHHOCTY, MHMMbIE U IIPUTBOPHbBIE CIOEJIKM (CT. CT.
169,170 'K P®D).

MHuMBbIE CHOEJIKM COBEPIIAIOTCS JIMILIb IS BUAa, 6e3 HaMepeHUsl Co-
3IaTh COOTBETCTBYIOIIME €l IIpaBOBbIe MOCTAEACTBUSI (TaKue CIOEJKU CO-
BEPIAIOTCS C IIeJIbI0 CO37aThb BUAMMOCTb MPaBOBbIX IIOC/IEACTBUM, He
KeJasl UX HaCTYIIJIEHUS B JeMCTBUTETbHOCTH).

[IpuTBOpHAas cheyika MPUKpPbIBaeT cBoei GOPMON UCTUHHYIO CHEJIKY.

Crenku, coBepilleHHbIe B pe3ysbTaTe 3a0JIysKIeHUs UM BCJIeICTBIE
CTEUEeHUS TSIKEJIbIX OOCTOSITE/IbCTB, OTHOCSTCS K CIeJKaM C IIOPOKaMM BO-
mu. KabasnbHble clenku — 3TO CHEJIKM, COBeplllaeMble BCJIENCTBUE CTeue-
HUS TSDKEJIBIX OOCTOSITe/IbCTB, MMEIOT MOPOK BOJIM, TaK KaK BOJIS JIMIA He
BbIpaykeHa IPSIMO, HAXOIUTCS IIOJ, IaBJIEHMEM JIPYTOy BOJIM U CHeJKa 3a-
KJIIOUeHA Ha KpalHe HEeBBITOMHBIX IJIS JIMIA YCJIOBUSX, IIpUYeM obe CTOo-
POHBI OCO3HAIOT KabajibHbIM, HEBBITOJHBIA XapaKTep TaKOM CHOEJIKU OJIs
OIHOM U3 CTOPOH U MPUOBLIbHBIM XapaKTep IJis APYrol CTOPOHbI (HEBbI-
TOJHOCTb MOKET 3aK/JIOUaTbCsl B HECOpPasMEpPHOCTM IIeHbl U peasibHOM
CTOMMOCTM IIPOJIaBaeMOI BEIlN).

3a6y>KIeHne IPUBOIUT K MCKaKEHHOMY (OPMMPOBAHUIO BOJIU
VUYAaCTHUKOB CJIIEJIKM, OJHAKO He SBJISIETCSI Pe3y/IbTaTOM YMBbIILIEHHbIX,
HaMepeHHbIX IeMCTBUI OJHOM U3 CTOPOH CHeJKM (HampuMmep, OTCYTCTBUE
IOJIKHOM OCMOTPUTETBHOCTY MOSKET IIPUBECTH K 3a0JTYKIEHUIO).

Ilocnedcmeus npusnavusa coenok HedeticmsumenvHoimu. HemencTu-
TeJIbHbI€ CHIeJIKM OTJIMYAIOTCS Ha OCHOBAaHMUM TOroO, TpebOyeTcs Jiu IJIS ee
TIpU3HAHUS HeJEeMCTBUTEJbHOM pellieHne cyaa (OCIOpUMbIe CIIEeIKN), MU
cHe/ika HeOelCTBUTEeJIbHA HEe3aBUCHMO OT TAaKOro pelieHus] (HUUTOKHBIE
coenku). CoryacHo cT. 168 'K P®D Bce HemeuncTBUTE/IbHbIE CIAEIKU SIBJIS-
I0TCSI HUUTOXHbIMMU. OCIIOPUMOCTDb CAEJIKM O3HaYaeT HeOOXOIMMOCTD I10-

Ka3bIBaHMsI KaKoro-To dbakra, MIMEIOLIETO 3HaUeHMe JJ1s1
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IeCTBUTEIbHOCTM caeyku. HuuToskHas chesika HelneMCTBUTE/bHA M3HA-
4yajIbHO, B OT/IMUME OT OCIIOPUMOM CHEJIKNA.

K uncity ocnopmMMbIx cieJIOK OTHOCSITCS:

1) coenku, coBepllleHHbIE MMPeICTaBUTE/ISIMI VI OPraHOM Iopuanye-
CKOTO JIMIIa C TIpeBblllieHMeM nosHoMmouni (ct. 174 I'K PO);

2) coenKky IPpUINIECKOTO JIMila, BbIXOAIINE 3a IIpeaesibl ero mpaBo-
criocobHocTH (cT. 173 'K PD);

3) cOesiky TpakaaH, He CIOCOOHBIX MOHMMATh 3HaUeHMe CoBepIllae-
MbIX UMM IeUCTBUM Uau pyKoBOauTb uMu (cT. 177 'K PD);

4) cmenky HeCOBepIIeHHOJIETHUX cTapiie 14 jieT u rpaxkpaH, orpa-
HUUYEHHBIX B I€€CIIOCOOHOCTM BCJIEICTBME 3JI0YTIOTPEOIEHMSI CIIMPTHBIMMU
HalMMTKaMM WIYM HapKOTUMYECKMMM BellleCTBaMM, COBepIlIeHHbIe 6e3 cora-
CUSI pOIUTE IeN MUY TIorieunTesnen sTux juil (cT. ct. 175, 176 'K P®);

5) cpenku ¢ MOpOKaMy BOJIM M BOJIEU3bSIBJIEHMS, T. €. COBEpIlIeHHbIe
TIOJ, BAMSIHMEM 3a0JTy>kaeHnst, obMaHa, HaCUINsI, YTPO3bl, 3JI0HAMEPEHHOTO
COTJIAIIEHUSI TIPeICTaBUTEISI OJHOM CTOPOHBI C IPYTOM MJIM CTEUEHUS TSI-
KEJIbIX 00CTOSITENbCTB (CT. cT. 178, 179 I'K P®). OcrasnbHble HeOencTBu-
TeJIbHbIE CAEJIKY COTJIACHO 3aKOHY CUMUTAIOTCSI HUUTOXKHBIMMA.

ITocne mpusHaHMS CAEJIKM HENEMCTBUTEIbHOM CTOPOHBI TaKOM CIeJI-
KU JOJDKHBI BO3BPATUTHCSI B TO MMYIIECTBEHHOM II0JIOKE€HMEe, KOTOpOe
CYILIECTBOBAJIO O MCIIOJHEHUS HemenCTBUTeNbHOM caenku. Kakpmas ms
CTOPOH 00s13aHa BO3BPAaTUTb JIPYrOlMl CTOPOHE BCE TOJyYeHHOe MO0 Hemen-

CTBUTEJIbHOM caeJike — IBYCTOPOHHSAA peCTUTYINA.
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§ 4. OcyniecTB/IeHME U 3aIIUTa IPAXKIAHCKUX ITPaB.
IIpeacraBuTesbcTBO. CPOKM

ITon ocyiecTB/ieHeM CyObEKTUMBHOI'O I'pa’kIaHCKOrO IpaBa IOHM-
MaeTcsl peanusaliusl YIIPaBOMOUYEHHBIM JIMIIOM BO3MOXXHOCTEM 3aK/II0UeH-
HbIX B 9ToM 1paBe. CorjacHO [OeMCTBYIONIEMY 3aKOHOAATEIbCTBY,
rpakaHe U IOpUandecKue Juiia Mo CBOeEMY YCMOTPEHMIO OCYILECTBIISIIOT
NpuHaaJiekaiye UM opuandeckue mnpana. IIyakr 2 cr. 9 I'K P® rnacur:
«OTKa3 rpakgad U IOpUANYECKUX JIUI OT OCYIECTBJIEHMS, TIpUHAaAJIexKa-
IIMX UM IIpaB, He BJIeUeT MMpeKpallleHus 3TUX IpaB, 38 UCKIIOUEHMEM CITY-
yaeB, IPelyCMOTPEHHbBIX 3aKOHOM».

ITog cnocobamy OCYHIECTBJEHMS TPaKAAHCKUX IIpaB ITOHMMAIOTCS
BapMaHTbl KOHKPETHBIX MEMCTBUI YIIPABOMOUYEHHOI'O JINIIA, B KOTOPBIX pe-
aJu3yeTcsl Mepa €ero BO3MOXXHOTO TOBeIeHUSI C YUYeTOM COAepsKaHUs
M Ha3HaueHMs IIpaBa, IpeaesioB U YCJIOBUM ero ocyilecTtsaenus. Croco-
6aM1 OCYIIeCTBJIEHMUS T'PasKIAHCKMUX ITPaB MOT'YT ObITb (haKTUUECKUe Ieil-
CTBUS U I0pUINYECKIE e/ CTBUS.

K ocylliecTB/ieHNIO TPaskAaHCKMX MpaB MPedbsBISIOTCS CAeayoIye
TpebOBaHMSI:

1) mOJIKHBI OCYILECTBISITHCSI B COOTBETCTBUM C 3aKOHOM;

2) IOJIKHBI OCYIIECTBJISITCSI B COOTBETCTBUM C IPUHLIMIIAMM T'Pask-
IaHCKOTO IIpaBa, HOpMaMi MOpPa/IM HPaBCTBEHHOCTU M OObIYasIMU;

3) IOJIKHBI OCYIIECTBJISITBCS B CBOEM MHTEpece U MO CBOEMY YCMOT-
pPEHUIO;

4) ocyliecTBIeHye MPaB B COOTBETCTBUM C UX IIpefeaaMu’.

BbizensioT 10pUCAMUKIMOHHYIO M HEIOPUCAMKIIMOHHYIO (DOPMbI 3aIIUThI
I'PasKIAHCKOro IpaBa. Iloa 1:opucanKiyoHHOM (OpMON MOHMMAETCs 3allluTa
I'PaKIAHCKMX IIpaB TOCYIAPCTBEHHBIMM WMJIM YIIOJITHOMOUYEHHBIMM TOCYyIap-

CTBOM OpraHaMmu, O6J'[a,£LaIOLLH/IMI/I MMpaBOIMPMMEHNTEJIbHBIMU ITOJTHOMOYMSIMMN.

! Toncmoii FO. K. K Teopun npasoorHorenus. JI., 1959, C. 46.
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HeropucaukiymonHass ¢bopmMa 3allMThl IPpaskgaHCKOroO IIpaBa — 3TO
3aIIMTa TPAKIAHCKOTO ITpaBa CAMOCTOSITEIbHBIMM [EMCTBUSIMM YIIPaBO-
MOYEHHOro Jinia 6e3 obpaieHuss K rocyJapCTBEHHbIM M MHBIM YIIOJIHO-
MOYEeHHBbIM I'OCYyIapCTBOM OpraHaM.

OcyiiiecTBeHMEe CYOBEKTUBHOTO I'PpaskAaHCKOr'O IIpaBa MOKET ObITh
JIMIHBIM WMJIM OCYILECTBJISITbCS uepe3 IpencTtaButesisd. IIpencraBurensimu
CUMTAIOTCSI JIMIIA, OCYILECTBJISIONINE MTPeICTaBUTEIbCKYIO NIesTe/IbHOCTb,
IIpUYEM MMM MOTYT OBITh TOJIBKO I'paskIaHe U IopuandecKye JIuia.

BoigesnsioT nBa Buaa MpeaCcTaBUTEIbCTBA B 3aBUCUMOCTY OT HAJIMIMS
WJIM OTCYTCTBUSI BOJIM TIpeNCTaBJisieMOro. 3aKOHHOE IIpeiCTaBUTEIbCTBO
(BO3HMKAET B CMJIy yKa3aHMs HOPMbI 3aKOHA) U TOOPOBOJIbHOE ITpeCTaB-
TeJIbCTBO (BO3HMKAET I10 BOJIE IIPEICTaB/IsIEMOrO).

Cnoco6bl 3allMThl T'paskJaHCKMX MpaB yKaszaHbl B cT. 12 'K PO,
K HMM OTHOCSTCS: TIpM3HaHMe MpaBa (Jallle BCEero MCHOJIb3yeTcsl IJIsl 3a-
IIUTHI aOCOJIIOTHBIX IPaB, TAKMX KaK IIPaBO aBTOPCTBA, IIPaBO COOCTBEH-
HOCTM); BOCCTAHOBJIEHME TIOJIO’KEHMSI, CYILECTBOBABILIEIO OO HapyIIeHMs
npaBa (Harpumep, UCTpeboBaHMEe COOCTBEHHMKOM MMYILIECTBA U3 UYKOTO
HE3aKOHHOT'O BjIafieHMs1); TIpeceueHne IeMCTBU, HapyIIaolMX IpaBo Uan
cosgarolux yrposy ero Hapyirenus (ct. 1065 'K P®); npusHanue ocio-
PUMOM CIIeJIKM HeAeCTBUTE/IbHON M IMpMMeHeHMe TTOC/IeICTBUN ee Hemen-
CTBUTEJIbHOCTM,  IIpUMEHEHMe  TIOCJIeACTBUM  HEeNelCTBUTEbHOCTU
HUYTOKHOM CHIeJIKM; MpU3HaHMEe HedelCTBUTE/NbHbIM aKTa rocydapCTBeH-
HOT'O OpraHa, U1 OpraHa MeCTHOTO CaMOYIIpaBJeHMs.

WckoBas maBHOCTb — 3TO CPOK [AJIS 3alllMThl IIpaBa IO MCKY JIMIIA,
IIPaBO KOTOPOI'O HapyIIEHO.

O6paTtumcsi K OCHOBHBIM IIpaBuUJjIaM IIPUMEHEHUST U UCUUCIIEHUSI CPO-
Ka MICKOBOM JTaBHOCTM, COAEPsKAILMXCS B NeMCTBYIOIIEM I'PasKIaHCKOM 3a-
KOHO/IaTe/IbCTBE:

1) uckoBasi JaBHOCTb MPUMEHSIETCSI TOJBKO IO 3asIBJIEHMIO CTOPOHbBI

B CIIOpE;
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2) TpeboBaHMe O 3allUTe HapYILIEeHHOTO ITpaBa MPMHMMAETCsI K pac-
CMOTPEHUIO CYyIOM, HE3aBMCUMO OT MCTEUYEHMSI CPOKa MCKOBOM JaBHOCTMH;

3) 3asgBJjieHMe O MPUMEHEHUM MCKOBOU JABHOCTYU MOJIKHO OBITH CHe-
JIAaHO 10 BBIHECEHMS CYJIOM pellleHMs II0 ey,

4) ucTeueHMe CpPoKa MCKOBOM JaBHOCTM O IMPMMEHEHUM KOTOPOM 3a-
SIBJIEHO CTOPOHOM B CIIOpe, SIBJISIETCSI OCHOBAHMEM K BBIHECEHUIO CYIOM
pelieHnst 06 OTKase B MCKE;

5) omHOCTOpOHHME [AENCTBUSI, HalpaBjeHHbIe Ha OCYILECTBJIEHNE
npaBa (oOparliieHre B3bICKAHMSI Ha 3aJI0’KEHHOe MMYIIeCTBO BO BHecyeO-
HOM IIOpSIAKE) CPOK MCKOBOM [TABHOCTM [JISI 3alLMThI KOTOPOrO MCTEK,
He IOy CKalOTCS.

CpOKM MCKOBOM JTaBHOCTU U IOPSIAOK MX UCUMCIEHMS] HE MOTYT OBITh
M3MEHEeHbI CcorJiallleHrueM CTOPOH. BhimesisioT oO1imit 1 crielajibHble CpO-
KM MCKOBOM AaBHOCTU. OOIIMI CPOK MCKOBOM JTAaBHOCTM COCTAaBJISIET TPU
roga. Ilpuyem, coryiacHO 3aKOHY, CPOK MCKOBOM TaBHOCTM HE MOKET Ipe-
BBIIIIATD IECSTh JIET CO IHS HapyILIeHMs IpaBa, IJIs 3allUThl KOTOPOTO 3TOT
cpok ycraHoBjieH (cT. 196 I'K P®). Ilop crenmasbHbIMMU CpOKaMM MCKO-
BOJ TABHOCTM ITOHMMAIOTCSI CPOKM COKpaIlleHHbIe WM 6ojiee IJIUTeIbHbIe
110 CPAaBHEHMIO C OOIIMM CPOKOM MCKOBOM maBHOCTH (1. 3 cT. 250 'K P®,
n. 1 cr. 725 TK PD).

CienyeT MOMHUTD, YTO MCKOBAsI TaBHOCThb HE PACIIPOCTPAHSIETCS Ha:

1) TpeboBaHMS BKJIAJUMKOB K OAHKY O BbIJaue BKJIAJIOB;

2) TpeGOBaHMSI O 3aIUTE JUUHBIX HEMMYIIIECTBEHHbIX IIPaB U IPYTUX
HeMaTepua/bHbIX OJiar, KpoMe CJIyuaeB, IPeayCMOTPEHHbBIX 3aKOHOM;

3) TpeboBaHMSI O BO3MeEILEHMM Bpena, NMPUUYMHEHHOTO KU3HU WU
3I0POBbIO IPAKIAHNHA;

4) TpeboBaHMsI COOCTBEHHMKA MJIM MHOT'O BJafieliblia 00 yCTpaHEeHUM
BCSIKMX HAPYIIEHMI ero mpaBa, XOTs Obl 3TM HapyIlleHus He ObLIU coemu-
HEHbI C JIMIIIeHVEM BJIaJIeHUS;

5) npyrue Tpe6oBaHMs B C/IyUassX, YCTAHOBJIEHHBIX 3aKOHOM.
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§ 5. [IpaBo cOGCTBEHHOCTHM ¥ JIPyr¥e BelliHbIe MpaBa

Hanbosiee mOJIHBIM 10 CBOEMY COJEP>KaHUIO SIBJISIETCSI IIPaBO COO-
CTBeHHOCTH. BelllHble MpaBa Jinii, He SBJSIIOLIMXCS COOCTBEHHUKAMMU, SIB-
JISIOTCSI TIO CBOEM CYTM IIpaBaMM Ha UyXKyiO Bellb. i1 orpaHM4eHHbIX
BEIIIHbIX IIPaB XapaKTepHbI CIeayIoIue MPU3HaKM:

1) mpaBo Ha YyXYyIO Belllb HOCUT OTpaHMUYEHHbIN, ITPOU3BOIHBIN OT
IpaBa COOCTBEHHOCTM XapakTep (006j1amaeT MEHbIIMM OObEMOM IIPaBOMO-
Yuif, YeM IIPaBO COOCTBEHHOCTN);

2) nmjs 3alliMThl TaKMUX MpaB, B TOM 4YMCJEe UM OT COOCTBEHHMKA, MUC-
TI0JIb3YIOTCS T€ YK€ CIIOCOOBI 3allUThI, YTO U JIJIsI IIpaBa COOCTBEHHOCTM.

B crarbe 216 'K P® mnepeuncieHsl cjaenyooliye BUIbI BeIIHbIX
mpaB: 1) mpaBO NOXM3HEHHOTO HAC/JeAyeMOTO BJIaJieHUsI 3eMeIbHbIM
y4acTKOM; 2) MpaBO MOCTOSIHHOTO (6eCCpPOYHOro) IMOJib30BaHMUSI 3eMeJib-
HBIM YYaCTKOM; 3) CepBUTYT; 4) IPpaBO XO3SIMCTBEHHOTO BeJIEeHUS MMYIIe-
CTBOM; 5) IIpaBO ONEPaTUBHOI'O YIIPaBJIeHNMs MMYILIECTBOM.

[IpaBO MOKM3HEHHOTO HACJIeIyeMOTro BjiaJieHMs 3eMeJbHbIM Yy4acT-
KOM, HaxXOHSIIMMCSI B I'OCYJapCTBEHHOM WM MYHUIIUIIAJIbHOM COOCTBEH-
HOCTM, Tpa)kJaHe IIpMOOpEeTalOT IO OCHOBaHMSIM U B MOPSIKe,
YCTaHOBJIEHHOM 3eMeJIbHbIM 3aKOHOAaTebcTBoM (cT. 265 'K P®). I'pask-
IaHMH, 00JIafaloIIMM TaKMM BEIHbIM IIPaBOM Ha 3eMeJIbHBbIM YYacTOK,
MMeeT IPaBO CaMOCTOSITE/IbHO IepefaBaTb 3eMeJIbHbIM Yy4aCTOK, 6e3 co-
rjacust COOCTBEHHMKA, B 6e3BO3Me3HOe M0Ib30BaHMe, apeH/ Ty, BO3BOIUTD
Ha YyYacTKe CTpoeHMs], IpuoOpeTaTb Ha HUX IIPaBO COOCTBEHHOCTH;
He B [IpaBe OTYY>KIATh 3€MeJIbHbIM YUaCTOK.

[IpaBo moctosiHHOrO (6€CCPOYHOro) IMOJb30BaHMS 3eMeJIbHbIM
YYaCTKOM MOXKET TIpeNoCTaBJSIThbCS IO 3aKOHY KaK TpaykgaHaMm, Tak
U IOpUANYECKUM JinilaM. YKaszaHHble CyObeKThl IpaBa MOT'YT CaMOCTOSI-
TeJIbHO MCIOJIb30BaTh 3eMeJIbHbIM YYacTOK, OJHAKO 0Oe3 corjacus cob-
CTBEHHMKA OHM He BIpaBe COBepilaTh C HUM CIeJKM (Hampumep,

nepefaBaTh B 6€3B03Me3AHOEe CPOUHOE M10JIb30BaHMeE).
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CepBUTYT WM MPaBO OrPaHUMUYEHHOTO IMO0JIb30BaHMS MOXXEeT obpeMe-
HSTb 3[aHMsI, COOPYKEHUSI U OPyroe HeABWKMMOE MMYIIECTBO, OrpaHu-
yeHHOe TII0JIb30BaHMe KOTOPbIM TpeOyeTcsi He WM3-3a HeoOXOAMMOCTHU
M10JIb30BaHMSI 3eMeJIbHbIM y4uacTKOM. CepBUTYT MOKET YCTaHaBJIMBATbCS
IJIs1 oOecIieueHNs MPOxXoza, Ipoesia uepe3 COCeIHM 3eMeJIbHbIN YUacTOK,
MIPOKJIAAKM M IKCIUTyaTalluy JIMHUIM 3JIeKTpoIllepenay, CBSI3U U TPyOOIIpo-
BOJIOB, OOecIieueHMs] BOJOCHAOKEHNUSI ¥ MeJIMOpalum, OJs OPYTUX HYK]I
COOCTBEHHMKA HEIBMKMMOIO MMYIIIECTBA, KOTOPble HE MOTYT OBITb OCY-
IIIeCTBJIEHBI 6€3 CepBUTYTA.

[IpaBO XO3SMICTBEHHOTO BeleHMSI — 3TO MpPaBO T'OCYIapCTBEHHOTO
M MyYHULIMIIQJIBHOTO YHUTApPHOTO IIPEeAIPUSTUS BJIaJleTh, I10JIb30BaThCS
M pacnopsbKaThbCs MMYIIIECTBOM COOCTBEHHMKA B MpefesiaX, YCTaHOBJIEH-
HbIX corjiacHO ['K P® (ct. 294 T'K POD).

[IpaBo omepaTMBHOTO yIpaBjeHUsS MMYIIIECTBOM IIpeACTaBJIsIeT CO-
001 IMPaBO YUPEXKIEHUS MM KA3eHHOTO MPeNpusTus BJaleTb, MOJIb30-
BaTbCSI M  pacHoOpsDKaTbCs  3aKpeIlyIeHHbIM 32 HUM — MMYIIECTBOM
COOCTBEHHMKA B IIpeJesiaX, YCTaHOBJIEHHBbIX 3aKOHOM B COOTBETCTBUM
C LIeJIIMU €ro JesiTeIbHOCTM, IpelHasHaueHueM MMYIIeCTBa U yKa3aHUsI-
Mu cobctBeHHMKa (cT. 296 I'K P®). Ilopsimok pacripeneseHuss JOXOOOB
Ka3eHHOTO MPeIpPUsITUS OIpenesisieTcsi COOCTBEHHMKOM MMYIIECTBA.

IIpaBO COOCTBEHHOCTM B OOBEKTMBHOM CMBIC/IE — 3TO CUCTEMa IIpa-
BOBBIX HOPM, 3aKPeIUISIOIIMX ¥ OXPAHSIOIINMX OTHOIIEHMSI IO BJaJeHUIO,
MI0JIb30BAHMIO ¥ PACHOPSLKEHMIO TIpUHAAIesKallMM COOCTBEHHUKY MMYIIle-
ctBoM. CorsacHo cT. 209 'K P® k Takum mpaBOBbIM HOpMaM OTHOCSITCS
3aKOHbI U MHbIE TIPaBOBbIE aKThI, T. €. yKa3bl IIpesugenta PO 1 mocTaHoOB-
nenus IIpaBurtenbctBa PD, KoTOpble He MOIKHBI MpoTuBopeunTh 'K PO
" MHBIM (peslepajibHbIM 3aKOHaM.

IIpaBo cOOCTBEHHOCTU B CYOBEKTUMBHOM CMbICJIE — 3TO IOPUIANYECKU
obecrieueHHas: BO3MOXKHOCTb COOCTBEHHMKA BJafeTh, TOJIb30BATbCS

M pacIiopsKaThCsl MPUMHAAJIEXAIlMM eMy MMYIIeCTBOM II0 CBOEMY YCMOT-
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peHMIo, ec/i MHOe He IIPOTUBOPEUYUT 3aKOHY, MHBIM ITPAaBOBbIM aKTaM U He
HapylllaeT MpaBa M OXpaHseMble 3aKOHOM MHTEPEChI IPYTUX JINII.

OKOHOMMYECKOE CoepskKaHMe OTHOLIEHU COOCTBEHHOCTH 00J1amaeT
IBYMSI Ba)KHBIMMU IIPU3HAKAMM: BO-IIEPBbIX, XO3SIICTBEHHOE T'OCIIOJCTBO
HaJl BEIblO, UTO IO3BOJISIET COOCTBEHHMKY HE3aBMCUMO OT 4el-1ubo BO-
JI Y IO COOCTBEHHOMY YCMOTPEHMIO MUCIIOJIb30BaTh MIPUHAAJIEKAIIEee eMy
MaTepuaibHOe 6J1aro MJisl MOJyueHusI JOXOA0B, WM YA0BJIETBOPEHNS MO-
TpeOHOCTENM; BO-BTOPBIX, OpeMsi COOCTBEHHOCTM, KOTOpPOE€ COCTOMUT
B HEOOXOAMMOCTM OCYILECTBJIEHMSI PaCcXOJOB Ha copepskaHue, OXpaHy
M PEMOHT MMYVILECTBA, YIJIAaT€ HAJIOTOB TOCYJApCTBY, a TaKKe pPIUCKe
BO3MOKHBIX 3aTpaT B CJIy4ae HEYMeJIOro XO3SMCTBOBAHMS, BIUIOTb [0
IIOJIHOM HecocTosATe/bHOCTM (OaHKpoTcTBa). Ha COOGCTBEHHMKE JIEXKUT
PUCK CJIyYaiHOM T'MOes WM CJIYYallHOT'O MOBPEsKIEHNSI MMYILeCTBa, ec-
M MHOe He MpeyCMOTPeHO 3aKOHOM WJIM JOTOBOPOM .

CoOCTBEHHOCTb MOApa3aesieTcsl Ha 4YacTHYI0, T'OCYIapCTBEHHYIO
1 MyHUIMIAAbHYI0. [IpaBo cOOCTBEHHOCTM BK/IIOYaeT B cebs mpaBa BJia-
IeHYsI, TT0JIb3OBAHMSI U PACIIOPSIKEHMS.

ITom mpaBOM IOJIb30BaHMSI ITOHMMAETCS IOPUAMUYECKM OOecreuveH-
Hasl BO3MOKHOCTb MCITOJIb30BaHMS BeIlY MyTEM M3BJIeUEHMS U3 Hee I0-
JIE3HBIX CBOMCTB.

[IpaBo BiageHUs — HOPUANMUYECKM ObOecreyeHHash BO3MOXKHOCTb XO-
39MICTBEHHOrO TOCIIOJICTBA JiMIIA Haj Bellbio. [IpaBo BiageHus BeIblO
MOKET OBITh ITepefaHo APYIrOMY JIMIY C COXpaHEeHMeM IIpaBa COOCTBEHHO-
cTu (MpUMep: TJOrOBOP XpPaHEeHMs, IEPEBO3KN).

[IpaBo pacrnopsisKeHusi — 3TO BO3MOXKHOCTb OIIpeNleIeHUsI CYIbObI
BEIlM MyTeM M3MEHEHMUSI ee IPUHAJIEXKHOCTHM, COCTOSIHMS MJIM HasHaue-

HMS. YKasaHHOe IIpaBOMOYlME CcOOCTBEHHMKA HE MOKeT OBbITb rnepegaHo

PYTOMY JIMITY.

! I'pascdanckoe nipaso : yue6Huk / T. M. Anukeepa, P. M. Topenuk ; mox, Hayu.
pen. P. A. Kypb6aHnosa. 7-e u3n., nepepab. u gon. M. : FOuutu-Hana, 2023. C. 323.
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OcHoBaHMs NpUobpeTeHNsT MpaBa COOCTBEHHOCTM IOApa3fesisioT Ha
IIBe TpYIIIbI: MEepBOHaYaJbHble (OCHOBAaHMSI IPMOOpeTeHMs IIpaBa COO6-
CTBEHHOCTM Ha MMYILIECTBO BIEPBbI€) U ITPOM3BOIHbIE (IIPAaBO COOCTBEHHO-
CTU IIpUOOpeTaeTCs Ha JaHHOE MMYILIECTBO BTOPUYHO, T. €. 3TO MMYIIIECTBO
y>Ke BBICTYIIAJIO IIpeIMeTOM IIpaBa COOCTBEHHOCTH Y APYIUX JINIL).

[IpaBO COOCTBEHHOCTM IIpeKpalllaeTcs MNpM HACTYIUIEHUM OIpefe-
JIEHHBIX opuanyeckux GakToB. O6BIYHO 3TO MPOMCXOIUT IO BOJIE CAMOTO
COOCTBEHHMKA MPY COBEPILEHUM UM CIEeJIOK IO OTUYKIEHUIO MMYILEeCTBa,
COOTBETCTBEHHO B TaKOM CJIyuae IIpaBO COOCTBEHHOCTM Ha TaKoe MMYIIle-
CTBO BO3HMKAET y Apyrux juil. Takum obpa3oM, Takue opuandeckue gax-
Thl MOXHO OTHECTM M K OCHOBaHMSIM BO3HMKHOBEHMS IIpaBa
COOCTBEHHOCTH.

IIpaBo COOCTBEHHOCTM IIPEKpaAIaeTcs MO BOJie COOCTBEHHMKA B CJie-
OYIOIIMX CJy4yasix, YCTaHOBJIEHHbIX 3aKOHOM (c. 236 I'K P®): B ciyuae
OTKa3za OT MpaBa COOCTBEHHOCTM; B C/Iydyae OTUYKIEHMSI Belly APYroMy
JIMITY TIO TPaskIaHCKO-TIPaBOBOM cCHeJIKe; B cjyuae IOTpeOJieHUSI Belu
B COOTBETCTBMUM C ee HasHAUeHMEM, BCJIeICTBME YHUUTOKEHUSI COOCTBEH-
HMKOM BeIl|, eCji 3TO He IMIPOTUBOPEUMUT 3aKOHY.

Beliib MOXeT mpeKpaTUTb CYIIIeCTBOBATh M IMOMMUMO BOJIM COOCTBEH-
HIKA, B pe3yJbTaTe CAy4YaitHOM I'MOe i WM BCJIeICTBME ITPOTUBOIPABHbIX
IEeMCTBUM TPETbUX JIUII.

K npyrou rpyrmne ocHOBaHMI ITpeKpallleHus IpaBa COOCTBEHHOCTHU
OTHOCSIT OCHOBaHMSI MpeKpallleHnst CyIleCTBOBaHMUSI CAMOI'0 COOCTBEHHMKA
(cMepTh rpaskIaHuHa, OObSIBIEHME €r0 YMEPIIMM, JUKBUAALIMS IopuanJe-
ckoro Jyimia). [TocnenHO rpynmy COCTaBSIOT OCHOBaHMS, YCTaHABJIMBa-
I0I1I/ie TIPUHYIUTEIbHOE U3BsITHE Y COOCTBEHHMKA MMYILIECTBA B C/IydYasx,
IIPSIMO TIpeyCMOTPEHHbBIX 3aKOHOM, HaIllpuMep, OTUY>KIeHMe MMYILEeCTBa,
KOTOpO€e B CWJIY 3aKOHA He MOXKeT IMpUHAajJIesKaTh JaHHOMY JIMILY; OTUYK-
IeHle UMYILECTBA B CBSI3U C U3BSITMEM 3€MeJbHOTO y4YacTKa, BBIKYII Oec-
XO3SIMICTBEHHO COIEPXXMMbIX KYJbTYPHBbIX I[€EHHOCTEM U JTOMAIIHUX

JKMBOTHBIX; OOpailieHre B3bICKaHMs MMYIIeCTBa II0 00s3aTe/IbCTBAM COO-
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CTBEHHMKA; 0e3BO3Me3IHOE U3bSITHUE MMYIIECTBAa Yy COOCTBEHHMKA IO pe-
IIIEHMIO CYyJia B BUIE CAHKLMM 3a COBepIIeHMe IMPEeCTYIJIEHUSI MM MHOTO
NpaBoOHapyIlleHus (KOH@UCKaLMs) U mp.

3a1mTa mpaBa COOCTBEHHOCTM M OPYTUX BEIIHbIX IIPaB OCYIIECTBIISIET-
cs1 B Ipenesax ob1el rpaskaaHCKO-IIPaBOBOM 3allMThI M CBSI3aHA M VICIIOJIb-
30BaHMEM IIPETYyCMOTPEHHBIX 3aKOHOM CIIOCOOOB 3alllUThl T'PasKIAHCKUX
1paB. B 3aBucuMOCTM OT XapakTepa MocsraTe/IbCTBa Ha IIpaBa COOCTBEHHMKA
M CcomepsKaHMs OCYIIECTB/IIEMOM 3alllAThI I'PaskIaHCKO-IIPABOBbIE CIIOCOOBI
3alIMThI MPaBa COOCTBEHHOCTY IOAPA3IE/ISIIOTCS Ha BEITHO-IIPaBOBbIE, 00SI-
3aTe/IbCTBEHHO-TIPAaBOBbIE U MHbIE CIIOCOOBI 3aILUThI .

K BelrHo-nmpaBOBBIM CcIIoCcoOaM 3alllUThl ITpaBa COOCTBEHHOCTU OT-
HOCSITCS BUHAMKAIIMOHHBIN M HeraTopHbin ucku. CorsacHo cT. cT. 301 -
303 I'K P® BuHOMKAUMOHHBIM MCK — 3TO BHEIZOrOBOPHOE TpebOBaHMe
HEBJIAEIONIero COOCTBEeHHMKA K (aKTUMUEeCKOMY BJIaJiesiblly MMYILECTBA
O BO3Bpare IocjiegHero B Hatype. Mcren B ciriyyae BUHAMKALNUM JOJDKEH
IIOKa3aTh CBOM IpaBa Ha CIOPHYIO Belllb.

HeratopHblii MCK - 3TO BHEJOrOBOpPHOE TpebOBaHMe BJIaEIOILEro
BEIIbI0 COOCTBEHHMKA K TpPETbeMy JIMIy 00 YCTpaHEeHUM IpPensiTCTBUM
B OCYILIECTBJIEHUM ITPABOMOYMI ITOJIb30BAHMSI M PACIIOPSIKEHMST MMYILe-
cTBOM. HeraTopHsIl MCK IIpebsIBIISETCS, eC/IM HapyIlIeHMe IMPOA0JIKaeTCs

K MOMEHTY IIpeabsiaBJJI€CHMS UCKA.

! I'parcdanckoe TipaBo B Bompocax 1 oTseTax : yueb. nocobue. C.100.
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§ 6. Oo01IMe M0JI0KeHUs 00 00513aTe/IbCTBaxX

ITonm 06s13aTeIbCTBOM B IPpaskJIaHCKOM IIpaBe MOHMMAIOT OTHOIIIEHME,
B CWJIY KOTOPOT'O OOHO JMIO (HO/KHMK) OOSI3aHO COBEPIUUTb B I10JIb3Y
apyroro Jmia (KpeauTopa) OmpelesieHHOe NeMCTBUe: IepefaThb MMYILe-
CTBO, OKa3aTh YC/IYTY, BBIIOJHUTb pabOTy, BHECTM BKJIAJ, B COBMECTHYIO
IesITeIbHOCTD JIMOO BO3AEPsKaThCsS OT COBEPIIEHMS OIpene/IeHHOI'O Iel-
CTBUS, @ KpeIUTOP MMeEET IMpaBoO TpeOOBaTh OT JOJIKHMKA MCIIOJIHEHMS €ro
00OSI3aHHOCTH.

CopepskaHue 00s13aTe/NbCTBA COCTABJISIOT IIPAaBOMOYMS KpeauTopa
TpebOoBaTh COBEpIIeHMS AOIKHUKOM AEeMCTBUM MIM BO3AepsKaHusl OT Aeu-
CTBUI ¥ OOSI3aHHOCTb JOJIKHMKA COBEPIIUTb OINpene/ieHHOe OeliCTBIUe
MM, HA0OOPOT, BO3MIEPIKAThCS OT COBepIlieHNs nencTBuit. O06s13aTeIbCTBO
CUUTAETCS VIMYIIECTBEHHBIM ITPaBOOTHOIIEHMEM, HOCSIIYM OTHOCUTE]Ib-
HbI/ XapakTep (B OT/IMYME OT OTHOIIEHUI COOCTBEHHOCTH, KOTOpPbIe HOCST
abCOJTIOTHBIN XapaKTep).

CrnenmyeT OTMETUTb, YTO OCHOBAHMSI BO3HMKHOBEHMUSI OO0SI3aTEIbCTB
MHOT'OUMCJIEHHbI, YX COCTAaBJISIOT pasjiMUHble IOpuandeckue (akTbl, rae
IJIaBHOE MEeCTO 3aHMMAaIOT JIOTOBOPALI.

O6s3arebCTBa BO3HUKAIOT U3 CJIEAYIOIINX OCHOBAHMINA:

1) 13 IOTOBOPOB U CIENOK;

2) "3 aKTOB IOCYAAapPCTBEHHbIX OPraHOB U OPraHOB MECTHOI'O CaMoO-
VIIpaBJIEHNS];

3) u3 cymeOHOro peleHus, YCTAaHOBUBIIETO TI'pakIaHCKME IIpaBa
11 00sI13aHHOCTM;

4) B pe3yabTaTe CO3IaHUS ITPOM3BEAeHUI HAYKU, JIUTEpPaTyphl, UCKYC-
CTBa, M300peTeHNN U UHBIX Pe3YJIbTAaTOB MHTE/IJIEKTYa/IbHOM eI Te/IbHOCTH;

5) B pesyabTaTe mpMoOGpeTeHNsT UMYIIECTBA [0 OCHOBAHMSIM, JOITYC-
KaeMbIM 3aKOHOM;

6) BC/IeICTBME HEOCHOBATE/IbHOTO OOOrallieHusl;

7) BCaenCcTBMe MpUYMHEHNSI Bpefa APYTrOMY JIMITY;

41



8) BciiencTBME COOBITUM, C KOTOPBIMM 3aKOH MJIM MHOM ITPaBOBOM aKT
CBSI3bIBAET HACTYIIJIEHME I'PAasKIAHCKO-ITPABOBBIX ITOC/IEICTBIIA.

Oo6s3aTenbCTBa MOAPA3AE/ISIOT HAa JOTOBOPHbIE UM BHEIOTOBOPHLIE.
K BHEIOrOBOPHBIM OTHOCSITCS OO0SI3aTeIbCTBA M3 OJHOCTOPOHHMX CJIEJIOK
" OXpaHUTeIbHbIe 00s13aTeIbcTBa. K JOrOBOPHBIM OTHOCSIT OOSI3aTe/IbCTBA:
II0 pacyeTam M KpeaUTOBAHUIO, CTPAXOBAHMIO, IO IPEIOCTABIEHUIO UMY-
IIIeCTBAa B TIOJIb30BaHMe, II0 COBMECTHOM IesTeJbHOCTM, II0 OKa3aHMIO
YCJIYT, TIO BBITIOJIHEHUIO PabOoT, IO mepegadye MMYIIECTBa B COOCTBEHHOCTh
1 1p. JloroBopHbie 00s3aTe/JIbCTBA BO3HMKAIOT M3 COIJIAIIEHMI CTOPOH,
a BHEJIOTOBOPHbIE 00S13aTe/IbCTBA HA3bIBAIOT €llle AeJIMKTHbIMM (U3 IpUIMHEe-
HMSI BpeJja), OHY BO3HUKAIOT BCJIeICTBYE HeOCHOBATEeILHOTO 06oraleHus .

B dakysbTaTMBHOM 00SI3aTeIbCTBE €CTh OAVH IpeaMeT MCIIOJTHEeHMS,
JOJDKHUK JOJDKEH COBEPIIMTh TOJBKO TO [EMCTBUE, KOTOPOE SIBJISIETCS
TIpeIMETOM MCIIOJIHEHMSI TI0 AOTOBOpY, (Hampumep, OOIKHUK 00sI3aH Bep-
HYTh KOHKPETHYIO Belllb II0 00S13aTe/JbCTBY). B anbrepHaTMBHOM 006s13a-
TeJIbCTBE IIPEeIMETOM MCIIOJIHEHMSI BBICTYIIAIOT IBa MM OoJiee IEeMCTBUS,
COCTaBJISIONIME colepsKaHue 00s13aTeibcTBa. [IprueM coBepllieHre OTHOIO
"3 aJIbTEePHATUBHbBIX AEMCTBUI MPU3HAETCSI UCIOJIHEHMEeM 00s3aTeIbCTBA,
a IpaBO BbIOOpA OAHOTO M3 NEMCTBUM aJbTEPHATUMBHOI'O OO0SI3aTe/IbCTBA
OOBIYHO MTPUHAJIEKUT TODKHUKY.

Korpma Ha cTopoHe KpeauTopa M AO/DKHMKA HaXOIUTCS Cpasy He-
CKOJIBKO JIMII, TOTJIa BO3HMKAeT MHOXXECTBEHHOCTb JiUI] B 00S3aTe/IbCTBE
(ct. 321 T'K P®). Ecau B o006s13aTeslbCTBE YUYaCTBYIOT TpeTbM JiUlla
M IO/DKHMK C KPeauTOPOM, TO BO3HMKAeT 00s3aTeJIbCTBO C YYaCTUEM
TpeTbero yuna. O6s3aTeIbCTBa C MHOKECTBEHHOCTBIO JIMI OOBIYHO CUM-
TAIOTCS JOJIEBbIMU. B 9TOM cityuae KasKabli U3 HECKOJIbKUX KPEAUTOPOB
MIMeeT IIpaBO TpeOOBaThb MUCIOJHEHMS, a KasKAbIM U3 ITOIKHMKOB 00sI3aH

MCIIOJIHUTD 00SI3aTe/IbCTBO B COOTBETCTBYIOIIENM JOJjIe, IIpUUeM IOJI Mpe[-

! I'paswcdanckoe nipaso : yue6Huk / T. M. AHukeea, P. M. Topenuk ; mmox, Hayu.
pen. P. A. Kyp6anosa. C. 464.
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MoJIaraloTCsl paBHbIMM, €CJIM MHOe He BbITeKaeT M3 3aKOHA WIM JOroBopa
(ct. 321 'K PO).

Cratpsa 322 I'K P® ycraHaBauBaeT 0COOEHHOCTH COJMUIAPHBIX 0OSI-
3aTeNIbCTB. Kaskaplil 13 HO/DKHMKOB B COMMIAPHOM 00SI3aTe/IbCTBE O0SI3aH
MCIIOJIHUTh 00s13aTe/IbCTBO B MOJHOM 0ObeMe, a He B Kakou-anbo ero ua-
ctu. Eciim oiyH 13 TO/DKHUKOB B COMIAPHOM 0O0SI3aTeIbCTBE HE YILIATUII
IOJIT, KpeIUTOpP BIIpaBe B3bICKATh €ro C APYTUX Mo/KHMKOB. CosmmapHbie
IOJIKHUKM OCTAIOTCS OOSI3aHHBIMM Tlepel, KpeAUTOPOM IO TeX TOop, MoKa
00s13aTe/IbCTBO He OyIeT MCHOJTHEHO MOJHOCTIO (CT. cT. 232-236 'K PD).

Eciu Ha cTOpoHe KpeauTopa HaXOHSITCS HECKOJIbKO KpPeauTOPOB, TO
Takue 00s3aTeIbCTBA HA3bIBAIOTCSI 00SI3aTeJIbCTBAMM C aKTMBHOM MHOXKe-
CTBEHHOCTBIO JInII. B commapHOM IacCUMBHOM OOSI3aTeIbCTBE HAa CTOPOHE
IOJIKHMKA HAXOAUTCSI HECKOJIbKO JOJIKHUKOB.

CybcuayapHble WM OOIMOJHUTEIbHbIE 00S13aTe/IbCTBA BO3HUKAIOT
B TOM Cjy4ae, KOrja JOrOBOPOM WIM 3aKOHOM IIPeayCMOTPEHO, YTO IIpHU
HEYIOBJIETBOPEHMM TPEOOBAHMI KPEeAUTOpPa OCHOBHBIM OJIKHMKOM, Tpe-
OOBaHME MOKET OBITb IMPEIbSIBJIEHO B HEUCIIOJIHEHHOM YaCTy IOIOIHU-
TeJIbHOMY TOJ/DKHMKY. Tak, ecyim MMYIIEeCTBEHHBIM Bpel MPUUYMHEH JIMIIOM
B Bo3pacTe oT 14 mo 18 jiet, TO Takoe JMIIO OTBEUYAET 3a Bpe[ Ha OOIIMX OC-
HOBAHMSIX, IIPY HEIOCTATKe Y JIMIla COOCTBEHHOI'O MMYIIECTBA yIiepO 00sI-
3aHbI BO3MECTUTb €ro POAMUTENM, TOIMEUUTEIN WU YChIHOBUTENM, T. €.
3aKOHHbIe TpefcTaBuTeM ykazaHHoro juiia (ct. 1074 I'K P®).

PerpeccHble (0OpaTHbIE) 00SI3aTEILCTBA BO3HMKAIOT B CJIyYasiX, KO-
rIa JTO/DKHMK IO OCHOBHOMY OOSI3aTe/IbCTBY MCIIOJIHSIET €ro BMECTO Tpe-
Thero jmiia. OcHoOBaHMEM BO3HMKHOBEHMSI TAKOTO 00S13aTe/IbCTBA SIBJISIETCSI
dbakT ucnosHeHUs] 00s13aTe/bCTBA TO/DKHMKOM B OCHOBHOM 00s13aTellb-
ctBe. JIOBOJIbHO UacTO perpeccHble 00s13aTeIbCTBA BhICTYIIAIOT KaK Pa3sHO-
BUIHOCTD I'PasKIAaHCKO-IIPAaBOBOJ OTBETCTBEHHOCTH.

IloroBop BBICTYIIA€T OOHUM M3 HamOoJjiee pacIpOCTPAHEHHBIX OCHO-
BaHMI 110 KOTOPOMY BO3HMKAIOT, M3MEHSIOTCS MJIM IPEKpPaIAIOTCs I'pask-

JaHCKMe IIpaBa ¥ 00sI3aHHOCTH, a TaKKe U 00s13aTeIbCTBA.
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ITo ropuagnyeckoy HaIpaBJIEHHOCTY BBIAEJISIOT OCHOBHbBIE U IIpeIBa-
puTesbHbIe HOroBophbl. IIpegBapuTesbHbIe JOTOBOPHI — 3TO COTJIAIIEHMS
CTOPOH O 3aK/JIIOUYEHMM OCHOBHOIO JOroBOopa B OyIyIlleM Ha YCJIOBUSX,
IIpeIyCMOTPEHHbBIX MTPeABapPUTEIbHBIM HOroBopoM. OCHOBHBIE — HOTIOBO-
pbl, HampaBjIeHHble HENOCPeNCTBEHHO Ha BO3HMKHOBEHME 00s3aTeslb-
CTBEHHOT'O ITPaBOOTHOILIEHMSI.

O6sg3aTesibHbIE JOIOBOPBI — JOTOBOPHI, 3aK/II0UEHME KOTOPhIX 00s3a-
TeJIbHO JIJISI OJHOM MJIM 00enx CTOPOH B CMJTY YKasaHMM 3aKOHA MM JO0-
POBOJIBHO MPUHITOrO CTOpOHaMu 06s13aTeibcTBa. CBOOOIHBIE JOTOBOPbI —
IOrOBOPBI, 3aKJ/IFOUEHME KOTOPhIX 3aBUCUT OT YCMOTPEHMSI CTOPOH.

IIBycTOpOHHME OOSI3bIBAIOILME AOIOBOPA — KasKaasl U3 CTOPOH MMeeT
IIpaBa M HeceT 0O0SI3aHHOCTM (IOrOBOP IOAPSAA, KYIUIM-Iponaku). B on-
HOCTOpPOHHE OO0SI3bIBAIOIIMX JOTrOBOpPax OZHA CTOPOHA MMeEET TOJIbKO IIpa-
BO U He HeceT OOSI3aHHOCTM, Opyras CTOPOHA HeceT OOSI3aHHOCTMU IIO
YCJIOBMSIM JOT'OBOpPA M He MMeeT IpaB (AoroBop 6aHKOBCKOTO BKJIaaa).

BoigesnsioT BosMe3gHbIe ¥ 6e3BO3Me3IHbIe JOIOBOPHI B 3aBMCUMOCTHU
OT IIOJIyYeHMs] MMYILECTBEHHOM BhIroAbl. B KauecTBe mnpumepa 06e3BO3-
Me3JHOTr'0 JOI0OBOPa YacTO MPUBOISIT JOTOBOP JapeHMys.

PeanbHbIM TOTOBOpP BO3HMKAeT C MOMEHTA Ilepenauy Beluy (HaIpu-
Mep, JOTOBOp XpaHeHus1, 3ajiora). KoHceHcya/lbHbIE TOTOBOpPA CUMTAIOTCS
3aKJIIOYEHHBIMM C MOMEHTAa JOCTVKEHMSI COTJIAILIEHNSI MeKIY CTOPOHAMMU,
MIOAIMCAaHMS JOTOBOpa (JOTOBOP MOAPSAA, JOTOBOP KYILIM-TIPOAAKN).

B 3aBucuMMOCTM OT TOro, KTO MOXKeT TpeboBaTh UCIIOJHEHMUS TOTOBO-
pa, CYILIECTBYIOT JOTOBOPHI B IT0JIb3y MX YYACTHUKOB U TIOTOBOPHI B IIOJIb-
3y Tperbero Jmia. orosop B IOJIb3y TPETHEro JMIA — 3TO AOI'OBOD,
B KOTOPOM CTOPOHbBI YCTAaHOBWJIM, UTO MOJDKHMUK OOSI3aH ITPOU3BECTU MC-
IIOJIHEHME He KPegUTOpy, a TPeTbeMy JIMIY, UMEIOILeMy IIpaBo TpeboBaTh
OT JOJIKHMKA MUCITOJTHEHMS 00s13aTeIbCTBA B CBOIO MOJIb3Y.

Ilenb10 BO3HMKHOBEHMSI Kay3aJbHBIX JIOTOBOPOB SIBJISIETCS YCJIOBME

X OeUCTBUTEJbHOCTM (HaAlpumep, OOTOBOP CTpaxoBaHus). B abcTpakrt-
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HBIX JTIOTOBOpax NEeMCTBUTEIbHOCTh NOrOBOpa He 3aBUCUT OT OCHOBAHMSI
ero BO3HMKHOBeHMsT (Halpumep, 1OroBOp 6aHKOBCKOM TapaHTUM).

NuTepecHa mpupoga M OCOOEHHOCTM ajeaTOPHBbIX TOTOBOPOB WU
IIOTOBOPOB, CBSI3aHHBIX C PYICKOM.

BaykHoe 3HaueHMe B MMYILIECTBEHHOM OOOpOTe 3aHMMAaeT ITyOJIMUHbBIN
noroBop. Ilom HMM MHOHMMAeTCS HOTOBOP, 3aK/JIOUEHHbBIM KOMMEpPUYECKON
opraHmsaiyen, KOTOpPbI YCTaHABIMBAET ee OO0SI3aHHOCTM I10 MpoAaske TO-
BapoB, BBITIOJHEHUIO pabOT M OKa3aHMIO YCJIyT, IpMUeM yKasaHHasl opra-
HMU3aIMsI TI0 PONYy CBOEM [esITeIbHOCTM OOJIKHA OCYIIECTBJISITh TaKyIo
IesITeJIbHOCTb B OTHOILIIEHUM JIIOOOTro, KTO K Hell oOpaTuTcs (Hampumep,
SHEepProcHaOKeHMe, MeIUIMHCKOe, TOCTMHUYHOE OOC/IYy;KMBaHMUe, PO3HNY-
Hasi TOProOBJisSI, IlepeBO3Ka TPaHCIIOPTOM OOIIEero MoJb30BaHMs, YCJIYTU
cBsi3u 1 mp.) OTKa3 KOMMepUeCKOM OpraHm3aly OT 3aK/II0UeHus myo6/md-
HOT'O IOTOBOpA IpM HAJIMUYMM BO3MOSKHOCTHU IIPEeIOCTaBUTb OOpaTUBIIIEMY-
Cs1 JIMITY COOTBETCTBYIOIIME TOBAPbI, YCIYTH, HE TOITYCKaeTCsI.

dopma noroBopa — BHeIlIHee BbIpaskeHMe B3aMMHOTO BOJIEU3bSIBJIE-
HUSI CTOPOH, OOBEKTMBHO [OOCTYIIHOE [Ji Bochpustus. I['paskmaHcKo-
IIPaBOBOM JOTOBOP MOXKET ObITh 3aKk/lOueH B MUCbMeHHOM dopme (IIpo-
CTOM MM HOTapMa/bHONM) uau B ycTHOM dopme (m. 1 ct. 434, cT. 158,
cT. cT. 159, 160 'K P®). YcTHO MOTYT COBeplLIaThCsl CAEIKM, OJISI KOTO-
pPbIX 3aKOHOM WJIM COTJIAIlleHMeM CTOPOH He YCTaHOBJIEHA MMMCbMEHHasI
dopma (1. 1 cT. 159 T'K PD).

[Topsimok 3ak/iIoueHMs] TOTOBOpa — OIpenesieHHasl ITocjieaoBaTesb-
HOCTb B O(pOpMJIEHMM HOTOBOPHBIX OTHOLIeHMN. [Ipolemypa 3aka0oueHnust
IIOrOBOpa MpeacTaBsieT coO0M B3aMHOE BOJIeU3bsiBIeHNe cTOpoH. [Ipen-
JIO’KeHIE OJHOM CTOPOHbI 3aK/JIIOUUTh JOTOBOP Ha3sbiBaeTcst ogepma. Co-
rjacue Jiniia, KOTOpoMY ajapecoBaHa odepra, Ha3bIBAeTCsl akuenm. AKILENT
IOJIKEH OBITh ITOJIHBIM M 0€30TOBOPOYHBIM.

MostuaHue He SIBJISIETCS aKIEIITOM, €CJIM MHOe He BhITEeKaeT M3 3aKOHa

1M 00bIYaeB eJI0BOro oooporta. Eciu npenjioskeHo 3aK/IIOUNUTh JOIOBOP Ha
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MHBIX YCJIOBUSIX, TO TAaKOM OTBET IIPM3HAETCS OTKA30M OT aKIIeITa, 3aK/Iroue-
HISI JOTOBOpA U MPEICTaBIsIeT coOO0M HOBOE MIpeJjioskeHne, ohepry.

V3smeHeHMne 1 pacTOpsKeHME OOroBOpa BO3MOKHO IO COTJIAILIEHUIO
ctopoH. CorjiacHO NMpMHIMITY cBo6omabl gorosopa u m. 1 ct. 450 'K PD
IOTOBOP MOXKET ObIThb M3MEHEH WUJIM PACTOPTHYT IO COTJIAIleHMIO CTOPOH,
ecJI MHOe He MpeayCMOTPEeHO 3aKOHOM MJIM TOTOBOPOM.

Cratbs 450.1 'K P® ycraHaBauBaeT, 4TO JOTOBOP MOSKET ObITb M3-
MeHeH MJM PacTOPTrHYT B pe3yJ/ibTaTe YaCTMUYHOI'O MJIM IIOJIHOTO OTKasa
OIHOM M3 CTOPOH OT MCIIOJIHEHMSI OTOBOPA, KOTAa TaKOM OTKa3 JOIyCKa-
eTCs 3aKOHOM MJIM COTJIallleHeéM CTOPOH.

3HaueHue 2parcOaHcKko-npasosozo 002o080pa 8 dessmelbHOCMU op2a-
Ho8 eHympeHHux desn. B HacTosiIliee BpeMs IIpaBOOXPaHUTEIbHbIE OpraHbl
Poccun HEBO3MOKHO IpeAcTaBUTb 0e3 3(PEdEeKTMBHOM M COBpPEeMEHHOM
KOHTPAKTHOM CUCTEMbI PEeryaupoBaHMsI, ITIOCPEICTBOM KOTOPOU ITPOMCXO-
INUT peanusanusi HeoOXoauMbIx HYyKA, cucteMbl MBJI Poccun.

Cucrema TIpaskIaHCKO-TIPABOBbIX [OTOBOPOB (TOCYIapCTBEHHBIX
KOHTPAKTOB) SIBJISIETCSI Ba)KHbIM CIIOCOOOM CO3HaHMsl U YIpaBjIeHUSI XO-
3SIICTBEHHBIMM CBSI3SIMU €IMHOM IleHTpa/m3oBaHHOM cuctembl MBI Poc-
cum, cocrosiern w3  OBJI, BkIOYass MNOMMINMIO, OpPraHM3ALMNA
U TIOApaseIeHnii, CO3JaHHbIX JIJIST BBIIIOJHEHMS 3a7a4 M OCYIIEeCTBIEHMS
MIOJTHOMOuUMi1, BO30keHHbIX Ha MBI Poccun!. VkaszaHHble IpaBOOTHO-
IIIeHMSI CKJIAIbIBAIOTCS MKy IOCYyIapCTBEHHBIM 3aKa3uMKOM B Jiuile Ipa-
BOOXPaHUTEIbHbIX OpTaHOB, OopraHmu3anmn MBI Poccun
M UCTIOTHUTEISIMU (TIOAPSIAUMKaMu, TPoAaBliaMu, U TIp.), B JuIle KOTOPbIX

MOTYT BBICTYIIaThb Kak (u3muyeckue, Tak U IOpUAMUYECKME JIMIIA, a TaKXKe

' 06 ymeepscoenuu Tlonoxkenuss o MuMHUCTepPCTBe BHYTPEHHUX Jell

Poccuiickonn ®Depepanyy 1 TUIIOBOro MOJOKEHUSI O TEPPUTOPUAIBHOM OpraHe
MunucrepctBa BHYTpeHHUX men 1o cyowekty Poccuiickon @Pemeparmm : YKas
[Tpesumenta P® ot 21 mekabpsa 2016 r. Ne 699 (B pen. ot 17.07.2023) // Cobpanne
3akoHomaTenbcTBa Poccuiickoit @emepanmm. 2016. Ne 52 (wacts 5). Cr. 7614.
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MHOVBUAYaAJIbHbIe TpennpuuumMartesn. I[lomobHble mOroBOpHbIe (KOH-
TPaKTHbIE) OTHOILIEHNSI MMEIOT BajkHOe 3HaueHue 1Jis 3G ¢GEeKTUBHOrO pe-
IIIeHMS 3aJa4y TOrO WM MHOTO IOJMLENCKOro mnoapasmenenus. IIpoiecc
3aKJII0UEHMSI KOHTPaKTa UCXOOUT OT TOCyIdapCTBa uepe3 IpeacTaBUTesIen
OpraHoB BHYTpPEHHMX [eJl U peaju3yeTcs IIOCPeICTBOM I'PaskKIaHCKO-
IIPaBOBOI'O METO/Ia BO3JEMCTBMSI Ha OOIIeCTBEHHbIE OTHOILIEHNSI B 00J1aCTU
BBINIOJIHEHMSI pabOT M OKa3aHMs YCIIYT .

BoimeM TpM TpPyHOIbl [TOTOBOPOB, dYallle BCEro BCTPEYAIOIINXCS
B mesrtenbHOCTM yupeskmenuin MBI Poccun. K mepBou rpymme m1oroBopos
OTHOCSITCSI JOTOBOPBI IO Ilepefadye MMYILECTBA B COOCTBEHHOCTb WMJIM
B IM0JIb30BaHMe (4aile Bcero B cucteme MB]I Poccun 3akmiouaroTcst no-
rOBOpPbI KYIJIM-IIPOAsKy, apeHabl 1 CCybl). BTopyio rpyniy 1oroBoposn
B cucteme MBJI Poccum coCTaB/isSIlOT pasjMdHbIe SOTOBOPHI IO BBIMNOJI-
HEHMIO paboT, B TPEThIO T'PYIITY BKJIOYAIOT JOrOBOPHI IO OKAa3aHMIO
pPasJIMUHBIX YCJIYT, HalpyuMep, AOTOBOPHI MEePEBO3KM, KOMUCCHUN, ITOPY-
yeHMsl, areHTCKMe JOroBopa, JOTOBOPbI XpaHEeHMs, CTpaXxOBaHMsI, OXPaHblI,

BO3ME3IHOI'O OKa3aHMA YCIIVT.

§ 7. Obs13aTeNIbCTBA 10 NIepeavye MMYyIIeCTBa
PaccmoTpuM IpaBOBYIO IPUPOAY M OCOOEHHOCTM 00S13aTejIbCTB II0
repefave MMYIIECTBa B COOCTBEHHOCTh. YKa3aHHbIe 00s13aTe/IbCTBA OTHO-
CATCSI K KaTeropuy JOTOBOPHBIX 00S3aTeIbCTB, C MX ITOMOIIBIO ITPOUCXO-
IOUT TIepexoj MMYIIeCTBa OT OJHOTrO Juila K OPYTrOMYy, T. €. IPOUCXOOUT
cMeHa COOCTBEHHMKa.
K obsi3aTenbcTBaM IO nepegade MMYILEeCTBa OTHOCSITCS:
— JIOrOBOP KYILIM MPOJaKM U ero Buabl (IIOCTaBKa, PO3HUYHAS KYII-
JS-TIpOJaska, KOHTpAKTalMsl, SHeprocHabskeHue, MOCTaBKa TOBAPOB [JIs
rocyaapCTBE€HHbBIX HYIXKI, KVYIUIA-IIpOAA Ka IIPpedIpudaTia, KYIJIA-IIPpOda’Ka

HeOBU>XVMOCTU,

! I'pysdes B. B. Metop, rpaxxgaHckoro mpasa. M., 2020. C. 34.
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— IOTOBOP MEHBI;

— IOTOBOP JapeHus;

— IOTOBOP PEHTHI U €r0 BUIBI.

IToroBOp-KYIUIM MIPOOAKM SIBJISIETCS CaMbIM PacIpPOCTPaHEHHBIM BU-
IIOM JIOTOBOpa M CIIOCOOCTBYET TOBApOOOOPOTY KakK BHYTPM CTPaHbI, TaK
M Ha MeKIyHapOaHON apeHe.

ITox moroBopoM KyTIUIM-TIPONAXKM TMOHMMAETCsl COrJiallleHue, B CUTY
KOTOPOTrO OJlHa CTOpOHa (IpojaBell) 00si3yeTcsl IepenaTh Belllb (TOBap)
B COOCTBEHHOCTb APYrol CTOpPOHe (ITOKYTMaTe0), a IMOKyIaTejb 00sI3yeT-
CSI IPUHSATH 3TOT TOBAp M YIUIATUTH 32 HEro ONpeHe/IeHHYIO JEeHEXKHYIO
cymmy (11eny) (1. 1 ct. 454 'K POD).

ITokynaTesieM ToBapa MOKET BBICTYIIATh JII0OOE IeecriocoOHOe JIUIIO,
a IIpOJIaBIIOM TOBapa A0JIKEH ObITh COOCTBEHHMK ITPOIaBaEMOIO MMYIIIECTBA.
3aKOH paspellaeT 3aK/JIIOUEeHMe TOTOBOpa KYIUIM-TIPOAasky B OTHOIIEHUU
Oymylilero ToBapa, T. €. TOBapa, KOTOpbIM OyIeT co3maH Wiu IpuodbpeTeH
IIPOJABIIOM B OyAyIIIEM.

KosmmuecTBO TOBapa omnpenessieTcs CJIeAyIOIIMMU TPeMsl CIIOCOOaMu:
B JIeHEeSKHOM BbIpaskeHuu (pyosin); B GuU3MUECKUX eIUHUIIaX M3MeHEeHMUS
(Bec, 06beM, KOJIMUECTBO U MIP.); MOCPEICTBOM YCTaHOBJIEHNSI B CAMOM J0-
rOBOpeE MOPsIIKa Opene/ieHns] KOJIMuecTBa ToBapa.

[IpenmeToM OroBopa KYIUIU-TIPOIAXKM SIBJISIETCSI ONpee/IeHHOe KO-
JIMYEeCTBO ToBapa (JIIOOBIX Bellled, B OTHOIIEHMM KOTOPBIX COOJIIOIEHO
TpeboBaHMe K obopoTocnocobHocT). Takum obpasoMm, IIpeagMeTOM IOTO-
BOpa MOTYT ObITh HE U3BSIThIE M3 0O0OPOTA Belly, ABVKMMbIE U HEIBUKU-
Mble, POJOBbIE U WHAMBUIAYAJIBHO OIIpele/IeHHbIe, IIOTpebIIsieMble
" HEIOTpebsIsieMble, TIPOCThbIE U CJIOKHbBIE, OeauMmble U Hemenumble. Crie-
IyeT TOMHMUTb, YTO JEHbI'M HE MOI'YT BBICTYIIATh TOBAapOM B JOTrOBOpE
KYIUIM-TIPONAKM (KpOMe MHOCTPAHHOM BaJIIOThI), TaK KaK 3TO IPOTUBOpE-
YMUTh CAMOM ITPABOBOJ MPUPOJIE YKa3aHHOr'O JOroBOpa.

HemarepuasnbHbie Ojiara Takske He MOTYT BBICTYIIATh IIPEeIMETOM [I0-
rOBOpa KYTIUIM-TIPOIAsKN.
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JloroBop cumMTaeTcs 3aKJIIOUYEHHBIM, €CJIM CTOPOHbI ONMPEeNeIuIn Cy-
IIIECTBEHHbIE YCJIOBMS JOrOBOpa, @ MMEHHO YCTAHOBMJIM HalMEHOBaHMe
M KOJIMYECTBO TOBapa. ViMyliecTBeHHbIE IIpaBa, €CJ/IM MHOE He BBITEKAET U3
copepsKaHMsl IOrOBOpPa, TaKXKe SIBJISIIOTCS IPeIMETOM IOTrOBOpa KYILIM-
poaxu’.

B ciryuae HeporoJyueHus ToBapa IOKYIaTe /b BIIPaBe:

— MoTpeboBaTh OT IPOAABIA IIPEIOCTABIEHNSI HEIOCTAIOIIEr0 KOJIN-
yecTBa TOBApa;

— PacTOPrHYTb AOTOBOP, OTKA3aBIUNCH OT ITepelaHHbIX TOBAPOB U X
OILJIAThI;

— IoTpeboBaTh BO3BpaTa JeHer ¥ BO3MeEIIeHNsI YObITKOB, €CJIM TOBap
OBILJT OTlJIaUeH.

CTOpoHBI JOrOBOpa YCTaHABIMBAIOT aCCOPTUMEHT, KAUeCTBO M KOM-
IIJIEKTHOCTh TOBapa.

AcCCOpTMMEHT TOBapa — 3TO IepevyeHb BUIOB ¥ pa3sHOBUIHOCTEN TOBa-
POB, OTJIMYHBIX IO CBOMM IIpM3HaKaM (MapKa, LIBET, MOAeJIb, pasMep U IIp.).

B ciyuae HapylieHust ycJIoBUSI 00 aCCOPTMMEHTE TOBapa Ipy ero Iie-
pemauve IOKyIIaTe/b MMeeT IIPaBO OTKAa3aTbCS OT IMPUHSITUSI M OIUIAThI TO-
Bapa, ec/JiM OIljlaTa yykKe Mpou3BeleHa, TO BIpaBe MOTpeObOBaTh BO3BpaTa
IIeHEeSKHOM CYMMbI ¥ BO3MEIIIeHMs YObITKOB.

Ecnu nipomaser; nmepemas ToBap MOKYIIATEIO HAPSAY C TOBapaMu, ac-
COPTUMEHT KOTOPBIX COOTBETCTBYET HOTOBOPY, TOBapbl C HapyllIeHMEeM
YCJIOBUIA TOTOBOpa 006 acCOPTMMEHTE, TO IMOKYIIATeII0 II0 CBOEMY YCMOT-
pPEHMIO ITPeIOCTaBJIEHO MTPaBO:

— IPUHSTH TOBAphbl B aCCOPTUMEHTE, MPeayCMOTPEHHOM TOTOBOPOM,
M OTKAa3aTbhCS OT OCTAJIbHBIX TOBAPOB;

— MOTpeObOBaTh 3aMEHUTh TOBAapbl, HE COOTBETCTBYIOIIME YCJIOBUSIM
JOroBopa 06 acCOpTMMEHTe, TOBapaMy B aCCOPTMMEHTe, IpeayCMOTpPeH-

HOM JIOTOBOPOM;

! I'pasr+cdanckoe nipaso : yue6Huk. B 3 1. T. 2 / nog, pex. A. I1. Cepreesa. C. 15.
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— OTKa3aTbCsl OT BCEX MMOJTYYEHHBIX TOBAPOB;

— IIPUHSTDH BCe NepeaHHbIe TOBAPhI.

He cooTBercTBYyIONIME YCJIOBUSIM OO0 aCCOPTMMEHTE TOBAaphl CUMTA-
IOTCSI IPUHSITBIMM, €CJIM MOKYTATe/Ib B pa3yMHbIN CPOK ITOCJ/Ie UX MOoayde-
HISI HE COOOIIUT MpOoaaBily 06 OTKa3e OT TOBAPOB.

KauecTBO TOBapa — COBOKYIIHOCTh CBOMCTB, O00€CIIeUMBAIOIINX €ro
HaJesKHOe MCIIOJIb30BaHMe B IeJisIX Haubosiee ITOJIHOTO Y/IOBJIETBOPEHMS
OIpee/IEeHHBIX ITOTPeOHOCTENM MOKYIIATe ISl M OOIIIeCTBA B LIEJIOM.

CornacsHo ct. 469 I'K P® mnpopasel 00s13aH nepenaTh MOKYIIATEITIO
TOBAap, KavyeCTBO KOTOPOI'O COOTBETCTBYET [IOTOBOPY KYIUIM-IIPOIASKN.
B csrydyae oTCyTCTBMSI B IOTOBOpE KYIUIM-IIPOOAXKM YCJIOBUM O KauyecTBe
TOBapa IpojaBel] 00sI3aH IepenaTh TOBApP MOKYMNATEI0, MPUTOIHBINA OIS
11eJIel, KOTOPBIX TOBAp TAKOT'O pojia OOBIYHO MCIIOJIb3YeTCsl.

Ecim HegocTaTky TOBapa He OBLIM YKa3aHbI TPOAABLIOM IIpU IIepe/a-
ye TOBapa, TO MOKYIIaTe b, IPMOOPETAIONIMI TOBAp HEHAIesKalllero Kave-
CTBAa, BIIpaBe MOTpedboBaTh OT IIPOJaBIIa:

— 6e3BO3ME3IHOI0 YCTpaHEeHMsI HeIOCTAaTKOB TOBapa B TeUueHMe pa-
3YMHOI'O CPOKa;

— COpasMepHOr'0 YMEHbIIIEHMS [IOKYITHOM II€HbI;

— BO3MEIIeHMSI CBOMX PAacXOIOB HA YCTpPaHEHMEe HeJOCTATKOB TOBapa
(ct. 475 TK PD).

B ciyuyae oOHapyskKeHMs CYILEeCTBEHHBIX HEJOCTATKOB KauecTBa (He-
yCTpaHMUMbIe HEIOCTATKM) TOBapa MOKYIIAaTe/Ib BIIpaBe:

— OTKa3aThCd OT MCIIOJIHEHMSI TOTOBOPa KYIUIM-TIPOLAKM U IOTpedo-
BaTh BO3BpaTa YIUIAUEHHON 3a TOBAp AE€HEKHOM CYMMBbI;

— 1oTpeboBaTh 3aMeHbI TOBapa HEHaJIeyKalllero KauecTBa TOBapOM,
COOTBETCTBYIOILYM JIOTOBODY.

OT rapaHTHITHOIO CpOKa HEOOXOAMMO OTJIMYATh CPOK TOJHOCTYU TO-
Bapa — 3TO Mepuoj BpeMeHM, IO MCTEUEHUM KOTOPOI'O TOBap CUUTAETCS
HEIIPUTOAHBIM JIJISI MICIIOJIb30BaHMS 10 Ha3HaueHMIo. ['apaHTUIMHbIN CPOK —

1epuo, B TeUeHMe KOTOPOro B c/iyuae OOHapy>KeHMsI B TOBape HeJOCTaTKa
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npoaasel], 00si3aH yAOBJIETBOPUTh TpeOOBaHMS MOKyMaTes, MpeayCMOT-
peHHble 3aKOHOM .

["apaHTUIMHBIM CPOK HAuMHaeT IJUTCS C MOMEHTa Ilepeiauy TOBapa
MOKYTIaTest0, ec/ii MHOe He MpeayCMOTpeHOo JoroBopom. OH mpuocTaHaB-
JIMBAaeTCsl Ha BpeMsl, Korja MOKyIlaTe/Jb ObLI JIMIlIEH BO3MOXXHOCTU WUC-
MOJIb30BaTh TOBAap IO OOCTOSITEJIbCTBAM, 3aBUCSIIMM OT IMPOJAaBIIa.
["apaHTUIMHBINA CPOK IMPOJJIEBAETCSI HA BpeMs, B TeueHMe KOTOPOTo TOBap
He MOT ObITh MCIOJIb30BaH 13-3a OOHAPYsKeHHbIX B HEM HEIOCTAaTKOB, €C/In
MHOE He YCTAHOBJIEHO JOTOBOPOM.

CpOoK rogHOCTHM TOBapa oIpeessieTcs: CeayIoIUMMu Cliocodbamu:

— IepuoIOM BpeMeHM CO JHSI ero U3rOTOBJIEHNUS, B TeUueHe KOTOPOTO
OH TMPUTOJIeH K UCII0JIb30BAHMIO;

— J1aToM, IO HACTYIUIEHNUSI KOTOPO TOBAp IPUTOJIeH K VICIIOIb30BaHMIO.

MoskeT ObITh YCTAHOBJIEHA OOSI3aHHOCTD IIPOJIaBlia B 3aKOHE OIlpe[ie-
JIITh CPOK TOIHOCTM, IO MCTEUYEHUM KOTOPOTO TOBAp CUMTAETCS HEIpu-
TOAHBIM [JIJIS1 UCITOJIb30BaHMSI IO €ro Ha3HaueHMUIo.

KoMIjIeKTHOCTb TOBapa — Hajuuue B MOCTaBJISIEMOM TOBape TaKOU
COBOKYITHOCTM COCTaBHbIX uacTel (MIpUHAAJIEKHOCTEN, meTaeu, Hampu-
Mep, HaIMuMe anTeuky Ipy IpPoAaske aBTOMOOWMJIST), KOTOpas ITO3BOJISIET
MCIO/Ib30BaTh MPOAYKIIMIO B COOTBETCTBMM C ee HasHaueHMeM. OOBIYHO
TpeOOBaHMSI K KOMIUIEKTHOCTM COMIEPIKATCSI B TEXHUUYECKUX YCIOBUSIX,
cTaHAapTax, oopasiax, Wi B CaMOM JIOTOBOPe.

[To goroBopy KyIauM-mpoAaskyu MpojaBel; 00s13aH mepenaTh MOKYyIia-
TEJII0 TOBap, COOTBETCTBYIOILIMI YCJIOBMUSIM JOTOBOPA O KOMIUIEKTHOCTM.
CornacHo ct. 478 'K P® npu OTCyTCTBUM TaKOro YCJIOBUSI B JOTOBOpE
KOMILUIEKTHOCTb TOBapa omnpefesisieTcsl oObluasiMu 1eJI0BOTO 000poTa MUJIN
MHBIMM OOBIUHO IPeIbSIB/ISIEMbIMU TPEOOBAHUSIMU.

IIpomaBer; o6si3aH OMHOBpPEMEHHO C Tepefadel Bellly IepenaTh ee

MMPpUMHAOJIESKHOCTHU IIOKVYIIATE/I0, a TaKXKe OTHOCAILIMEeCSd K Heu OJOKYMEHTBI

! I'pasr+cdanckoe nipaso : yue6Huk. B 3 1. T. 2 / nog, pex. A. I1. Cepreesa. C. 19.
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(TexXHUYeCKMM IMacIropT, cepTuduKaT KauyecTBa, MHCTPYKIMIO IO 3KCITya-
TallMM U [Op.), IpedyCMOTpeHHble 3aKOHOM, MHBIMM MPAaBOBBIMM aKTaMMU
WJIM OTOBOPOM.

Tapa u ynaxkoseka mosapa. Tapa — 3TO NpeaMeTbl [JiSI pa3MelleHnst
ToBapa (MeILKM, MakeThl U IIp.), a TaKKe [JISI MepeBO3KM 0e3 yIaKOBKMU
(IO IOHbI, KOHTEMHEPHI U TIP.).

YnakoBKa — CpeacTBO, BbINOJHSIOIIEe (GYHKIMM Tapbl, a TaKkKe
obecneunBarolliee COXpaHHOCTh TOBapa U 3allUTy OKPYsKaIOIIeN Cpelibl OT
HeraTMBHBIX BO3ZE/ICTBUIA B YCIOBYSIX XPAHEHMS U TPAHCIIOPTUPOBKHA ' .

HeicTBylolllee 3aKOHOATE/ILCTBO COAEPSKUT ITPaBMUJIO, COTJIACHO KO-
TOpOMY IIpojaBell 00s3aH TepefaTb MOKYyIaTeJl0 TOBap B Tape U (MJIN)
yIIaKOBKe, He3aBUCUMO OT HaJIMUMSI COOTBETCTBYIOIIETO YCJIOBUSI B IOTO-
BOpe. 3a UCKJIOUEeHMeM TOTO Cjyyasi, KOTra TOBap MO CBOEMY XapaKTepy
He TpebyeT 3aTapMBaHus U Miu ynakoBku (1.1 ct. 481 'K PD).

B ciayuae ecnu mpopasel repefas MOKYIIATeI0 TOBAp, TPeOyIommini
3aTapMBaHMS UM YIIAKOBKM, TO MOKyMaTe b Brpase (cT. 475 'K PD):

— 3aMeHUTb HeHaJJIexKalllylo Tapy Wi YIIaKOBKY;

— noTpeboBaTh OT MPOaBIia 3aTapUTh UJIM YIIaKOBaTh TOBAp;

— IIpeI’bSIBUTDH MPOIaBIy TpeOOBaHMSI, BbITEKAIOIINE U3 TIepesadun TO-
Bapa HeHaJJieXkalllero KayecTna.

Ilena ToBapa B AOroBOpe KYIUIM-TIPOJKM YCTaHABIMBAETCS CJIedy-
IOIIMMM CIIOCOOaMM: O BeCcy HeTTO, 3aBUCUT OT Beca ToBapa; GUKCUpO-
BAaHHOM CYMMO, BbIpaskKeHHOM B pyOJISX.

Ilena ToBapa ompepesisieTcsi CTOpPOHAMM AOrOBOpa KYTUIU-TIPOIAKNA.
Ecnu ke 1leHa TOBapa B AOTOBOpE He OIpefesieHa, TO OHa YCTaHaBJIMBAeT-
Cs MO OOIIMM IpaBMJIaM M COOTBETCTBYET IleHe ToBapa, IpOoJaBaeMOro

IIpU TIOJIOOHBIX OOCTOSITEILCTBAX 3a aHAJIOTMUHBIN TOBap.

! I'paswcdanckoe nipaso : yue6Huk / T. M. AHukeea, P. M. Topenuk ; mmox, Hayu.
pen. P. A. Kyp6aunosa. C. 185.
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Cpoxk mepenauy ToBapa TakyKe YCTAHABJIMBAETCSI CTOPOHAMM JOTOBO-
pa Kymm-tipogaxku. [Ipy oTCyTCTBUM TaKOro YCJIOBMSI B IOTOBOpe ITOJjia-
raloT, 4TO Ilepemaya ToOBapa MOJKHA COCTOSITbCSI B Pa3yMHbIM CpPOK.
IToroBop cunTaeTcs 3aK/JIIOUEeHHBIM C YCJIOBMEM Iepenauy ToBapa K CTPOTO
oIpeJieJIeHHOMY CPOKY, €CJii U3 AOroBopa HEOJHO3HAuHO IOHSITHO, YTO
IIpM HApYIIEHMM TAaKOrO CPOKa IMOKYIIaTe/b YTPATUT MHTEPEC K JOTOBOPY.
[IpomaBel] BipaBe MCHOJHSATD TaKOW JTOTOBOP A0 HACTYIIEHUS UJIU TOCTe
MCTeUeHMs OIpeieJIEHHOTO B HEM CPOKa TOJIbKO C COTJIacusl MOKYIIaTeJsl.

Cpok onnamsl Hacmynaem 00 uau nocnie nepedauu mosapa. Crneuu-
aJIMCThI BBIIEJSIOT Ceaylollye BUAbI OIIaThl TOBapa:

— IpeJBapuUTesibHas oIjlaTa ToBapa (Kak pa3HOBUAHOCTb KOMMepue-
CKOTO KpeJiuTa);

— IIpoAaska B KpeJiuT;

— OIUIaTa B PacCpOYKY (pa3sHOBUAHOCTD OMJIAThI B KPEOWT).

IoroBop KYIUIM-TIPOIAXKM MOSKET 3aK/II0YaThbCsS B YCTHOM, IPOCTON
MMCbMEHHOM, HOTapuaabHOM (opMax, a TakKe IyTEM COBepIIeHMS
KOHKJTIOJIEHTHBIX HelCcTBUiA. Bbibop Tou min uHOM OpMbI JOTOBOpa KYTI-
JU-TIPOJIAKM 3aBUCUT OT MpeAMeTa, 11eHbl M CyObeKTHOTO COCTaBa ydacT-
HMKOB Joropopa. B  ciayyasx, YCTaHOBJIEHHBIX  [I€MCTBYIOILMM
3aKOHOATEIbCTBOM, OOsi3aTe/IbHAa I'OCYJapCTBEHHASI PErucTpanys TaKoro
BUa TOTOBOPOB.

Cratbsa 458 'K P® ycraHaBimuBaeT criocoObl onpeeeHns: MOMeHTa
MCIIOJTHEHUS] TPOMABIIOM CBOeil OOS3aHHOCTM IO Tiepefaue IMOKYIMaTe o
npeameTa JOroBopa:

— eCJIM B IOTOBOPE COAEPIKUTCS YCI0BMe 00 00sS3aHHOCTM TpOJaBIia
10 JOCTaBKe TOBapa, TO MOMEHTOM MCIIOJIHEHMSI TPOJABIIOM CBOel 00s-
3aHHOCTY CUMTAeTCsI MOMEHT BpydeHMs ToBapa IOKYIIaTeio;

— eCJIM COTJIACHO YCJIOBMSIM JJOTOBOpAa TOBAp JOJKEH ObITh IlepeaH Io-
KyTaTesIi0 B MeCTe HaxOXXAeHMs] TOBapa, TO TaKMM MOMEHTOM MCIIOJTHEHMS
00$513aHHOCTM CUMTAETCsI MOMEHT ITpe[iCTaB/IeHMsI TOBapa ITOKYIIaTe/lI0 B CO-

OTBETCTBYIOILIEM MECTe;
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— B MHBIX CJTy4asiXx TaKMM MOMEHTOM MCIOJIHEHUSI OOSI3aHHOCTU CUM-
TAaeTCsl MOMEHT Clauy ToBapa MepeBO3UMKY WJIM OpraHu3alMy CBSI3U JJIS
OOCTaBKY MOKYIIaTeIo.

Cratbst 223 'K P® ycraHaBauBaeT, 4TO MpaBO COOCTBEHHOCTU
y nipuobpeTaTessi Belliy MO AOrOBOPY BO3HMKAET C MOMEHTA ee Iepenaun,
ec/ii MHOe He IpelyCMOTpPEeHO 3aKOHOM WM AoroBopoM. Eciu morosop
KYTUIM-TIPOAAXKM TpeOyeT IroCcyAapCTBEHHOM PerucTpaim UiaM HoTapuaib-
HOT'O YIOCTOBEpPEeHMs], TO TPaBO COOCTBEHHOCTU Yy TOKYIIATe/sl BO3HUKAET
B MOMEHT ero perucrpauuu muam yaoctosepenus. Cienyer oOpaTuUTb BHU-
MaHMe Ha TO, YTO C MOMEHTOM Iepexoja IpaBa COOCTBEHHOCT! K ITOKYIIa-
TEJI0 IepexXOonuT U PUCK CIydauHOM TIubeau WiIM  CJIydyaltHOTO
TIOBpeskIeHus: ToBapa..

[lokynaresb 00s13aH M3BECTUTb MPOAABIIA O HApPYIIEHUM YCIOBUM
IOroBOpa KYIUIM-TIPOAAXKM O KOJIMYECTBe, aCCOPTMMEHTe, KaueCcTBe, KOM-
IIJIEKTHOCTM, Tape, YIIaKOBKe B CPOKM, YCTaHOBJIEHHble 3aKOHOM, IpaBO-
BbIMM aKTaMM WM JOTOBOPOM; €CJIM TaKOBble He YCTaHOBJIEHbI,
TO B pa3yMHbIN CPOK IocJie ux obHapy>keHus (cT. 483 'K PD).

B ciryuae HeBbINIOJTHEHMS YKa3aHHOM 00SI3aHHOCTM ITpOJaBel] BIIpaBe
OTKa3aTbCsl MOJIHOCTbIO MJIM YaCTUUYHO OT YIOBJIETBOPEHMUS ero TpeboBa-
HU, eCU AOKaXKeT, UTO OHO ITOBJIEKJIO HEBO3MOYKHOCTD YAOBJIETBOPEHMS
TpebOBaHMs TOKYyMaTesisd, WiIX IMpOoCpoYKa IpuBeja K HeCOU3MepuMoOMY
YBeJIMUEHMIO pacXo0B [IJisl ITpojaBlia.

ITo goroBopy MocTaBKM TOBapoOB Ipojasel] (OCTaBILIMK), OCYIIECTB-
NSO TIpeAIIPUHMUMATEbCKYI0 JesaTelbHOCTb, 00s3yeTcsl IepenaThb
B YCTaHOBJIEHHBIM CPOK MJIM CPOKM IPOM3BOAMMbBIE MJIM 3aKyllaemMble UM
TOBapbl IMOKYIIaTes0 AJIs UCIOJb30BaHUS B MPEAIIPUHMUMATETbCKON [es-
TeJIbHOCTU WMJIM B UHBIX 1IeJIIX, He CBSI3aHHBIX C JIMUHBIM, CEMEMHbBIM, [I0-

MallTHUM M MHBIM aHaJIOTMYHBbIM UCIIOJIb30BaHVEM.

' I'paxcdanckoe mpaBo B BOmpocax M OTBeTax : ydeb. mocobue /

C. C. Anexkcees ; non pexn. C. C. AnexkceeBa u C. A. Crenanona. C.149.
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CpoK gBJIsIETCS CYILECTBEHHBIM YCJIOBMEM JOrOBOpa IOCTAaBKM, UTO
SBHO cjienyeT u3 medMHUIMM yKasaHHOro gorosopa (ct. 506 T'K PD).
CropoHaMM OroBOpa SIBJISIIOTCS JIMIIA, OCYILIECTBJISIONINE ITpeapuHuMa-
TeJIbCKYIO MIesITeJIbHOCTb. B KauecTBe ITOCTaBIIMKA OOBIYHO BBICTYMAIOT
KOMMEpUeCKMe OpraHusaluy U rpakgaHe-npennpuHumarenn. ITokymare-
JIIMMU MOTYT OBIThb JIIOObIE JIMIIA, MCK/IIOYEHME COCTAaB/ISIIOT TpaskaaHe,
IIpUOOpeTarolIye TOBAPHI IJISI ObITOBBIX HYK/I,.

JloroBop IOCTaBKM XapaKTepu3yeTcs] KaK KOHCEHCYaJIbHbIN, BO3-
Me3OHbIN, B3aMMHbIM HOroBop. OH He OTHOCUTCS K MYyOJMYHBIM JTOT'OBO-
paM, HO B CJIy4YasiX, YCTAHOBJIEHHBIX 3aKOHOM, €0 3aK/II0UeHe CUUTAETCS
006s513aTeJ/IbHBIM [IJIS1 IOCTABIIMKA, COLJIACHO MOJIoKeHusIM cT. 445 'K PO.

CnenyeT oTiiMuaTh AOTOBOP MOCTaBKM OT JOrOBOpa IOCTaBKMU TOBA-
POB IJISI TOCYAAPCTBEHHBIX MJIM MYHMIMIIAJAbHBIX HYKA. Ilom HMM MOHMU-
MaeTcs II0OCTaBKa TOBAapOB HAa OCHOBE TOCYIJAapCTBEHHOIO  WJIM
MYHUIIMIIAJIBHOTO KOHTPAKTa Ha MOCTaBKY TOBApOB, a TaKyKe 3aKjIiouae-
MbIX B COOTBETCTBMM C HUM JOTOBOPOB IOCTaBKM TOBApOB [JISI TOCyIap-
CTBEHHBIX MJIM MYHUIIUIIAIbHBIX HYXK]I,.

JloroBop KOHTpaKTalMy SIBJISETCS PasHOBUIHOCTBIO AOrOBOpa IIO-
CTaBKM M OOHMM M3 BUOOB JOroBopa Kyrum-mpogasku. CorsacHo cT. 535
'K PO mo goroBopy KOHTpaKTalUMM ITPOM3BOJIUTESb CEIbCKOXO3SIICTBEH-
HOV TPOAYKUMM OOSI3yeTcCs IepenaTh BbIPAIIEHHYIO VWIM ITPOU3BEIEHHYIO
MM CeJIbCKOXO3SMCTBEHHYIO MPOAYKIINIO 3aTOTOBUTEJIO — JIUIY, OCYILIECTB-
JISTIOILIEMY 3aKYIIKM TaKOV IMPOAYKLMM JJIS IepepadOTKU WM ITPOSAsKIA.

ITo moroBopy sHepProcHaOsKeHMsI SHEpProCcHaOsKalollasi OpraHm3amus
00s13yeTcsl TMojaBaTb abOOHEHTY (IIOTpeOUTeN0) uepes MPUCOeNVHEHHYIO
CeTb HEpPruio, a abOHEeHT O00s3yeTcsl OIJIauMBaThb MPUHSITYIO SHEPruio,
a Takyke COOJIIOATh MPenyCMOTPEHHbIN TOTOBOPOM PEKMM ee IOTpebIie-
HUsl, obecrieunBaTh 6€30IaCHOCTh SKCIUTyaTaluy HaXOISIINUXCS B €ro Be-
JEeHUM SHEpreTMUecKux CeTeli U MCIPABHOCTb MCHOJb3YEeMbIX VM

MpuG0OpPOB 1 000PYAOBaHMS, CBSI3aHHbBIX C NMOTpebieHreM SHepPr M.
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CorjyacHo cr. 567 'K P® mo moroBopy MeHbI Kakias M3 CTOPOH
00s13yeTcs mepenaTb B COOCTBEHHOCTD APYrOyl CTOPOHBI OJMH TOBap B 00-
MeH Ha ApYrou. SBJssich pasHOBUIHOCTBIO IOTOBOpPA O BO3ME3IHOM Ilepe-
Iade MMYIIECTBA, K AOTOBOPY MeHbI NPMMEHSIIOTCS IMpaBujia O KyIijie-
npogaxke, cogepskaiuyecs B riaBe 30 I'K P®, ecau 3To He poTUBOPEUNUT
IIpaBujIaM, MPeayCMOTPEHHbIM CT. cT. 567-571 'K P® u camomy cyiie-
CTBY JOTOBOpAa MEHBI.

Ilo moroBopy mapeHMsi omHa CTOpPOHA (IapuTesb) HaMepeHHO 6e3-
BO3ME3IHO MPeJOoCTaB/IsIeT 3a CBOM CUeT MMYIIeCTBEHHbIE BbITOMIbI APYTOM
cTopoHe (omapsieMoMy) ¢ corjiacust nociaegHero. CorsiacHo ct. 572 'K PO
ofHa CTOpoHa (mapuTesib) 6€3BO3Me3IHO IlepenaeT WM 00sI3yeTcs mepe-
IaTb IPYroy CTOPOHE Belllb B COOCTBEHHOCTD JIMOO MMYIlleCTBEHHOE ITPaBo
(TpeboBaHMe) K cebe, MM K TPETbEMY JIMILY, MO0 OCBOOOXKIAET UM 00SI-
3yeTcsl OCBOOOIUTH €e OT MMYIIECTBEHHOM OOSI3aHHOCTM Tiepen COOOM,
WK Tiepel TPETbUM JIUI[OM.

BakHO MOMHMUTB, YTO JOTOBOp HapeHMs SBJISIETCS OJHOCTOPOHHUM
IOTOBOPOM, TaK KaK Y OJapsieMOr'o OTCYTCTBYIOT 00sI3aHHOCTH (KpoMe J0-
roBOpa MOKepPTBOBaHMSI). DTO Oe3BO3ME3IHbINM JOrOBOp, IHepenavya UMY-
IIleCTBa B TOpsiAKe HAcCJIeACTBEHHOTO IpeeMCTBa WM 3aBellaTe/IbHOTO
OTKas3a He SIBJISIETCS JapeHeM.

IoroBop mapeHMs] MOKET ObITb peaibHbIM M KOHCEHCYaJbHbIM, KO-
rga JapuTesib 00sI3yeTcs IepelaTh opapsieMoMy nap B Oyayiiem (m. 2
ct. 572 T'K P®). Cpok sBisIeTCS CYILIECTBEHHBIM YCIOBMEM TOJIBKO [JIST
KOHCEHCYaJIbHOT'O JOTOBOpa, IJle MMEET BaKHOe 3HauyeHMe B KaKOM CpPOK
IapuUTesb IepedacT ofapsieMOMY MpeaMeT dapeHus..

dopma AoroBopa AapeHusi 3aBUCUT OT IpeaMeTa, CYObeKTOB, 1€HbI
1 ero cneuu@uky, sIBJIsIeTCs JiM OH KOHCEHCYaJIbHbIM WM peajibHbIM. YKa-
3aHHBIM BU, JOTOBOpPA MOKET 3aK/JII0YaThCsl B YCTHOM ¢opme. ITncbmenHas
dbopmMa yKaszaHHOrO BKUAA IOTOBOpa MMeEEeT OrpaHMUYeHHOe IIpPUMMeHeHMe.
Tak, moroBop mapeHMUs] HEIABMKMMOTO MMYIIECTBA 3aK/JIIOYaeTCs B IUCh-

MeHHOU (dopme U TpedbyeT 00sI3aTe/IbHOM IOCYJapCTBEHHOM PerucTpaLyn.
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IIncbmennyio ¢opmy IpemycMaTpuBaeT U obOellaHue (GU3NUYECKUX JMOO
IOpUAMYECKUX JIUIL OCYIIECTBUTb JapeHue KOHKPETHOI'O ABMKMMOTO
MMYVILIeCTBa B OyayineM. JIJis :opuamMuecKux JIuI, MMcbMeHHas: ¢popma 10-
roBOpa B OTHOILEHUM JIBVXKMMOIO MMYIIleCTBa 00si3aTesibHa, TOJIbKO €C/in
CTOMMOCTb IMOAApKa MpeBbIlIaeT IMSITh MUHMUMAaIbHBIX pPa3sMepOB OILIAThI
Tpy/la, yCTAHOBJIEHHBIX 3aKOHOM.

CymiecTByeT IpaBO JapuTess Ha OTMEHY JapeHus B Caydasx OoOHa-
PY>KMBILIET'OCSI IIPOTUBOPEUMSI MEXIY MOTMBaAMM M pe3yjbTaTaMy JTapeHus
MU HeJOCTVKeHus 1iesteit mapenust (ct. 578 'K PD).

Pa3HOBUIHOCTBIO [OOrOBOpa JapeHusl SIBJISETCS I0XXKepTBOBaHME.
Cratbsg 582 I'K P® ycraHaBiuBaeT BO3MOKHOCTBH Iepemauy Ipeamera
MIOKepPTBOBaHMS He TOJIbKO B MHTepecax BCEro o0IlecTBa, HO M OTeJIbHbIM
rpaskaaHaM U IOpUANYECKUM JINIIaM.

CorsacHO 3aKOHY MpM IOXXEPTBOBAaHMM MMYIIECTBA T'PaKIaHUHY
JKepTBOBaTe/Ib 00sI3aH yKasaThb IIeJIM ero MCIoJb30BaHus. [Ipuuem Hapy-
IIIeHIe 11eJIEBOTO MCIOIb30BaHMSI TAKOTrO MMYIIECTBA IIpeIoCTaB/sieT IIpa-
BO He TOJIbKO >KEpPTBOBATE/IO, HO M €ro IpaBOIIPeeMHUKY IMOTpeOdOBaTh
OTMEHbI TTO’KepTBOBAHMS.

[Io moroBopy peHTBbI OfHA CTOpPOHA (IOJy4YaTe/ib PEHThI) IepenaeT
IpYroyi CTOpOHe (IIJIaTebIIUKY PEeHTbI) B COOCTBEHHOCTb MMYILIECTBO,
a IUIaTeJIbIIMK PEHTHI 00SI3yeTCss B 0OOMEH Ha ITOJIyueHHOe MMYILIECTBO Ie-
pMOIMUECK! BBITIAUMBATD MOJyUYATesII0 PEHThI B BUJIE OIpeAe/IeHHON Je-
HEXXHOM CYMMbl JMOO MpemoCTaB/IEeHUsI CPeNCTB Ha €ro cojepskaHue
B uHoOM ¢opme (cT. 583 I'K PD).

IloroBOp peHThbI XapaKTEePU3YeTCsI COIJIACHO TOJIOXKEHMUSIM OeiCTBY-
IOILIETO 3aKOHOAATE/IbCTBA KaK peasibHbIN IOIOBOP, T. €. OH HaUMHAaeT Jel-
CTBOBATh C MOMEHTA Iepefaun mojyyaTesieM PeHThl MMYIIIECTBA COTJIAaCHO
YCJIOBUSIM JOTOBOpPA B COOCTBEHHOCTD ILJIaTe/IbILMKY.

Cratbst 597 'K P® omnpepnesnser, 4yTo MOKM3HEHHAas peHTa — 3TO Jie-
He)XXHasl CyMMa, MepuoAMUecKky BbllJIauBaeMasl IoyyaTes/l0 peHThl B Te-

YyeHMe ero >KU3HMI.
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CorylacHO [OTOBOpY IMOXXM3HEHHOT'O COAep>kKaHus C VOKAUBEHUEM
MoJiyyaTe/ib PEeHThI TlepeaeT MpMHaIJIexKallye eMy >KUI0M IOM, 3eMesib-
HbI/ Y4YaCTOK, KBAapTUPy WM MHYIO HEIBMKMMOCTb B COOCTBEHHOCTH
IIJIaTeJIbIIMKA PEHTBI, KOTOPbII OOS3YEeTCS OCYIIECTBJISTh ITOKM3HEHHOE
comepykaHyue C VDKOMBEHMEM I'paskIgaHuHa U (M) YKa3aHHOT'O UM TPeThe-
ro jmua (ymir). CorsacHo nojosxkenusm ct. 601 I'K P® npenmerom moro-
BOpa SIBJISIIOTCSI SKUJION TOM, KBapTupa, 3eMeJIbHbIA Y4aCTOK, MJIM MHas
HeIBUKMMOCTb.

O6patuMcst K CpaBHEHMIO IPABOBOM MPUPOSLI AOrOBOPA apeH[IbI
M IOroBOpa HaiMa >Xujoro romeitenus. CoryiacHO 3aKOHY IIO JOTOBOPY
HaiiMa COOCTBEHHMK >XMJIOI'O IIOMEIeHMsI COaeT yKa3aHHOe IOoMeIleHye
busnyeckoMy JIMUITY, a He OpraHM3aluy, IV UHAUBUIYAIbHOMY Ipeanpu-
HuMarenao. JIoroBop HanMa 3aK/JII0YaeTcs] TOJbKO B OTHOIIEHUM SKMUJTbIX
TTIOMeEIIIeHNI1, 8 CTOPOHbI JOrOBOpPA HA3bIBAIOTCS HalimModamensb (COOCTBEH-
HUK SKUJIOTO TIOMEIEeHMS) I HAHUMAameb.

IloroBop apeHabl — 3TO cCOrJIalleHue, IO KOTOPOMY apeHAoAaTeb
00s13yeTCsT MPeOCTaBUTh apeHIaTOPy UMYILECTBO 3a IUIATy BO BPEMEHHOe
BJIaJIeHNe U OJIb30BaHMe MJIM BO BpeMEeHHOe I10JIb30BaHue.

IloroBop apeHabl 3aK/JIIOYAETCSI B OTHOIIEHUM SKUJBIX M HEXKUJIbIX
IIOMEIIeHNI, CTOPOHbBI JOIOBOpa HA3bIBAIOTCS dpeHdodamenv W apeHod-
mop, a IOMYYNUTh B apeHy (I10JIb30BaHMe) ITIOMeIlleHe MOXKeT MHAVMBUIY-
aJbHBIM MpeAIpUHUMATEIb WIM opuaudeckoe Jmio. Ilo 3akony,
BO3MOXXHA apeH[a >KWIOTO IIOMeIleHMs [JjII HeKOMMEepUYeCKUuX Iiejiein
(Harmpumep, ry1aBa GUPMbI CHUMAET KBAPTUPY IJIS CBOUX PAOOTHUKOB).

[IpenmeToM  moroBopa  apeHnbl  SIBJSIOTCS — MHAUBUAYAJbHO-
oIpeneneHHble HenmoTpeobssieMmble Belly. [lo okoHUaHuM cpoka JOroBopa
apeHbl apeHIaToOp OOJI’KeH BO3BPATUTh MMYIIECTBO B TOM K€ BUE U CO-
CTOSIHMM, KOTOPOE OH ITOJIYUMJI, C Y4eTOM M3HOCA MMYIIIEeCTBa.

CoryacuHo cT1. 609 I'K P® nmoroBop apeHbl HeABUKMMOTO MMYIIe-
CTBa ITOJJIEXKUT I'OCYJapCTBEHHOM PEerucTpanyu, ecad 3aKOHOM He yCTa-

HOBJIEHO MHOe. JIoroBop apeHbl CPOKOM 60Jjiee OJHOIO Iofia, M €CJIA XOTs
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ObI OJTHOM M3 CTOPOH JIOTOBOPA SIBJISIETCS IOPUANUECKOE JINIO0, HE3aBUCUMO
OT CpOKa, TOJIKEH ObITh 3aK/IIOUEH B IMMCbMEHHOM GopMe.

ApeHpaTop OTBeYaeT 3a HEIOCTATKM CIAHHOI'O B apeHIy MMYIIECTBa,
Ia>ke ecjy BO BpeMsl 3aKJIIOUEHMS JOTOBOpa He 3Ha/I O HAJUUUM ITUX He-

JOCTaTKOB.

§ 8. O6s13aTenbCTBA IO MMPOU3BOACTBY PadOT

CorJiaiieHue, Mo KOTOPOMY OfiHA CTOpPOHAa (MOAPSIIUMK) OOSI3yeTcst
BBITIOJTHUTD 110 3a[IaHUIO APYTrOM CTOPOHBI (3aKa3umKa) onpeae/ieHHYIO pa-
00Ty U claThb ee pe3yJabTaT 3aKa3uMKy, a 3aKa3uuK 00s3yeTcs NMPUHATD pe-
3yJIbTAaT pabOThI U OIJIATUTD ero’, Ha3bIBaeTCs JOrOBOPOM MOAPSLA.

HoroBopoM moApsifa peryJupyrTcsi 3KOHOMMUYECKMe OTHOIIEeHMUS?
HaIpaB/IeHHbIe He Ha TO YTO UTO-JIMOO IepenaThb, KaKk Ipu KyIuie-TIpoaaske,
a yTo-JIMOO CO311aTh, U3TOTOBUTD, T. €. BBINIOJIHUTh ONpeae/IeHHYIO padboTy,
B pe3yJibTaTe KOTOPOJ BO3HUKAET WJIM U3MEHSIETCSI OOBEKT, ITPaBO Ha KOTO-
pbIN TTOJTyvyaeT 3akasunk. [Ipy sToM meicTBUS NOApPSIIUMKA HAllpaB/eHbl Ha
IOCTVDKEHMe 3TOr0 OIpeleIeHHOrO pe3yJibTara, HallpuMep, Ha U3rOTOBJIe-
HIe Bellly, ee PEMOHT, y/IyullleHl e ee CBOMCTB UM MHOe.

Llenbio moapsima MoXkeT ObITh Kak CO3[aHye HOBOTO OObeKTa IpaBa
COOCTBEHHOCTM U Tiepefaya ero 3apaHee OmpeAeieHHOMY IpU 3aKjtove-
HUM JIOTOBOpa 3aKa3uMKy (COOCTBEHHMKY), TaK U BBITIOJIHEHME PAOOTHI,
MMeloIllel MaTepuasibHbIM pe3yybTaT (pecTaBpaliysi, ITOKpacka, PeMOHT),
KOTOPBIM TakKe MepeaeTcsl 3apaHee ONpefe/ieHHOMY JIUIlY (3aKa3uuKy).
[IpenmeTom mOroBOpa SIBJISETCS He IPOLIECC BbINIOJHEHMS pabOThI, HE cam
TPy, UCIIOJIHUTEJISI, a pe3yJIbTaT ero padboThl, M OIJIAUMBAETCS MMEHHO OH.
C aTMM cBsI3aHO 00I1ee MPaBUJIO, COTJIACHO KOTOPOMY, €CJii IOTOBOPOM He
YCTaHOBJIEHO MHOE, TO paboTa BbIMOJHSIETCS CUIaMU U CpenCcTBamMu IO[-

psiTUMKa, a He 3aKa3uuKa.

! Cr. 702 I'paskmaHckoro kogekca Poccuiickoit @enepanyn.
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HoroBop moapsiga - KOHCEHCYaJIbHbIM, BO3ME3IHbIM, B3aMMHbIN
(B3aMHO-00SI3bIBAIOIINIA) TOTOBOP.

CropoHamu (CyobeKkTamu) JOTOBOpa SIBJSIFOTCSI 3aKa3uMK M TOAPSI]I-
YMK, B POJIM KOTOPBIX MOTYT BBICTYIIATh JIIOObIE JIMIIA, HAJeJIEHHbIE Jiee-
CIIOCOOHOCTHIO.

3aka3uMK — CTOPOHA, ITOPYYAIOINIasl BbIIOJIHEHME OIpeIeIeHHOM pa-
60Tbl noapsimunky. Ha cTopoHe 3akasumka MOTyT ObITb ITpodeccroHa b-
Hble 3aKa3UMKMU.

ITompsimumk — CTOpOHA, KOTOpast 00SI3yeTCsT BHIIOJIHUTD PadoTy.

[To ob6luemy MpaBwIy HNOAPSIAUMK BIIPaBe MIPMBJIEKATb APYIUX JIUII,
B CBSI3M C UeM OTHOILIEHMSI IIpUOOpeTaloT CyOIOAPSIIHbINA XapakTep. JTO
MOXKEeT MMETb MECTO, HalpuMep, IIPY BBIMIOJHEHUM ITPOEKTHBIX padorT,
CTPOUTEILCTBE MH)XEHEPHBIX COOpPY>KeHuI. B maHHOM cilydyae MOApSIAUMK
MMEHYETCSI TeHepaIbHbIM MOIPSIUMKOM, a MPUBJIEUEHHOE JIUIIO MM JINIA —
cyorioppsigumkamu. Vckiaiodaercst yuacTue cyomnoapsiiumka, ecjiy oo0si3aH-
HOCTb VMICIIOJIHEHMSI HOCUT JIMYHBIN XapaKTep, MO0 MPSIMO IpeaIChiBaeT-
CsI 3aKOHOM MM AoroBopoMm. Ecim ke HapyllleHMe 3TOro BCe K€ ObLIM
IIpMMEHeHbI CyOIIOAPSIAHbIE OTHOIIEHUM, TO OTBETCTBEHHOCTh 3a YOBITKU
repe1 3aKa34MKOM HeceT TeHepaIbHbIN MOAPSIIUNK.

[IpenmeTom AOroBopa SIBJISIETCSI COBOKYITHOCTh CaMOM PabOThI U ee
pesyabraTa. K rnmpusHakam pesyjabTaTa MOXKHO OTHECTM TO, UTO OH MOKET
CYILECTBOBATh OTAEJbHO OT MUCIIOJHUTEJIS pabOThl M MOXKET ObITh rapaH-
TUPOBAH VICIIOJIHUTEJIEM PAOOTHI.

dopMma goroBopa IOApPsAA He MMeeT CHelMaJbHOTO PeryaMpoBaHMs
M YCTaHABJIMBAETCS COTJIACHO OOIIMM TpeOOBaHMSIM B COOTBETCTBUM CO
cT. cT. 158-165 I'K PO.

IIpu ycTaHOBJIEHMM CPOKa BBIMIOJHEHMS pabOT 3HAUYMMBIM SIBJISIETCSI
yKasaHMe Ha HayajJo ¥ OKOHUAaHMe CpOKa BbIMNOJHEHMSI padoTthbl (. 1
ct. 708 'K P®), Kpome TOro, MOryT YCTaHaBJIMBATbCS IMPOMEXYTOUHbBIE

cpoku (aTambl). Ecin ke CTOpOHBI He YCTAaHOBW/IM CPOK IIPUHSITUSI pabOThI,
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TO 3aKa34MK 00sI3aH MPMHSITH PabOTy HEMeAJIEHHO IT0C/Ie COOOILEeHMST IO -
psiTUMKA O ee TOTOBHOCTM.

Ecim cTopoHbI YCTAaHOBUIIM CPOK BBITIOJTHEHMST PAOOTHI U pabOThI OYy-
Iy BBITIOJITHEHBI JJOCPOYHO, TO MPUMEHSIIOTCST O0I1IMe TTpaBujia O JOCPOYHOM
mcrojHeHny obs3atenbeTs (1. 315 'K PD).

HeBblnmosiHeHME MTOAPSTUMKOM PAOOTHI B CPOK, TaK K& KaK U HeIpu-
HSITME ee B CPOK 3aKa3UMKOM, 0OpasyIoT IMPOCPOUKY:

— IIpOCpOYKa IMOAPSIIUMKOM OOpasyeT oOluye MOC/IeACTBUS, Mpemly-
cmorpenHsie cT. 405 'K PO;

- 3a YKJOHEHMe Ha 3aKa3uMKa, MOMMUMO IIOCJIEICTBUI COTJIACHO
cT. 406 'K PO, Ha Hero nepexoauT PUCK CAyuyaliHOM Trubeau pesyJbTaTa
paboThl, a 3a MOAPSITUMKOM COXPAaHSIETCSl MPaBO Ha TOJIydYeHMe BO3Ha-
rpaxkaenus (.7 cr.720 'K PD).

IleHa - meHeskHasi CyMMa, KOTOPYIO 3aKa3uMK 00SI3yeTcsl YIUIaTUTD 3a
BBITIOJTHEHME PAOOTHI MOAPSIAUNKY.

llena He SIBJISIETCSl CYIIECTBEHHBIM YCJOBMEM IOTOBOpa IOApsaa
M eCJI OHA He OrOBOpPEHa B JIOrOBOpe, TO MOKET OIpeeISITbCS KaK OObIU-
HO B3uMaeMasi 3a aHaJIoruuHble paboTsl (1. 3 cT. 424 'K POD).

llena paboThl BKJIOYaeT B CeOST Ba 3JleMEHTA: BO3HarpakieHue,
BbITJIAUMBAEMOE MOAPSIIUMKY, ¥ KOMIIEHCAIIUIO €TI0 U3IepPsKeK.

B ciiyuasx BbITIOJTHEHMSI KOMILIEKCA PaboT, 3HAUUTENbHBIX 10 00be-
MY U CJIOKHOCTHU, IIeHa MOXKET oIpenensiTbcsl cmeton. CMmeTa SBJIsIeTCs ua-
cTbio gorosopa (1. 3 cT. 709 'K P®), nosTomy mo/kHa ObITH COTJIacOBaHa
C 3aKa3YMKOM.

Bupbl cmetsl: TBepmasi, mpubimsutenbHas. [lo obiiemy mpaBuiy,
cMeTa SIBJIIeTCs TBepAOM, MPUOIU3UTEIbHON SIBJISIETCS B C/Tyyae, KOTia Ha
9TO MMeeTCs TIpSIMOoe yKasaHye B JoroBope. MismeHeHMe cMeTbl 060UX BU-
OB BO3MOXXHO. VI3MeHeHMsI TBep[Oil CMeThl perjaMeHTMPOBAHbI CYIIe-
CTBEHHBIM BO3pacTaHMEM CTOMMOCTM MaTepuasioB, OOOPYIOBaHMS,
a Takke yCJIyT TPeTbUX JIUIl, KOTOpble HEBO3MOSKHO ObIJIO MPeayCMOTPETh

IMpn 3aKJIIOYEeHNN OOroBOpd, O4d€T IIOAPAAUYMKY IIpaBO Ha YBEJIMUYEHHUE 1Lie-
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HblI (cM. 1. 6 cT. 709 I'K P®), a B ciiyuyae Hecorsiacus 3aKa3dymMka AaeT mpa-
BO TpebGOBaThb pacTopsKeHus: gorosopa B mopsiake cT. 451 'K PD (B cBa3u
C CYILIeCTBEHHBIM M3MeHeHeM OOCTOSITE/IbCTB).

He BimsieT Ha LieHy HOroBOpa OOCTOSITE/bCTBA, MPEdyCMOTpPEHHbIE
. 2 ct. 710 'K P®, xorga ¢akTuyeckme pacxodbl IMOAPSAUMKA OKA3a/IMCh
MEHbIIIe TeX, KOTOpble YUUTHIBAIMCH IIPU OIpede/ieHMM IIeHbl pabdoThl,
M eCJIM TIOJIyYeHHasl MOAPSIIYMKOM 5KOHOMMSI 00pa3oBajiach BBUIY HOJIK-
HOM 3a00ThI ¥ OCMOTPUTEIbHOCTH, MaCTepPCTBA U IpodecCcruoHaan3Ma, Ipu
9TOM, €CJIM 3aKa34YMK He JOKa’KeT, UTO OHA IOBJIMSIIa Ha Ka4eCTBO BBIIOJI-
HEHHBIX pPadoT.

Ob6sa3anHocmu nodpsiduuka. IlogpsagumMk o6s13aH BBIIIOJHUTL PaboOTy
Ha CBOM PUCK U3 CBOMX MaTepuaioB WM, €CIU IIPeayCMOTPEHO AOrOBO-
pOM, 13 MaTepPHaJIOB 3aKa34MKa.

Konkperusammss HaxoOuT CBOe IIPOsIBJIeHMe B ciaemyoomeM. Pabora
IOJDKHA OBITH BBIIIOJIHEHA I10 3a[aHMIO 3aKa34yMKa. 3aJaHue — 3TO Te Tpe-
60BaHMsI, KOTOpbIE OIPeAesIIIOTCS 3aKa3uMKOM B JOrOBOpe, TEXHUUYECKOM
saganuu. Hapsagy c atum paboTa JOJIKHA COOTBETCTBOBATh TPEeOOBAHMSIM
I'OCTa, TY 1 MHOM HOPMATUBHO-TEXHUUYECKOM TOKYMEHTalluu, a Mpu ee
OTCYTCTBUM — OOBIYHO IIPEeAbSIBISIEMBIM TpeOOBaHMSIM. 3aKa3uMK BIIpaBe,
He BMEIMBAsICh B XO3SIICTBEHHYIO CAMOCTOSITEJIbHOCTD ITOAPSIAUNMKa, KOH-
TPOJIMPOBATh BBINOJIHEHNE padOT, JaBaTh YKa3aHMUS O CIIOCOOe MX BBIIOJI-
HeHMsI, KOHKPeTU3MpPOBaTh TpeOOBaHMS K pe3yJbTaTy paboThl, HE U3MEHSS
CyllLleCTBa 3a/1aHMs.

Pabora mo/KHA OBbITh BBIIIOJIHEHA SOOPOKAYeCTBEHHO, T. €. U3TOTOB-
JIEHHAasI Belllb MOJKeT ObIThb MCIIOJIb30BaHA IT0 HA3HAUEHMIO, B TOYHOM CO-
OTBETCTBMM C 3aJaHueM ¥ Oe3 HemocTaTKoB. V3 mpe3ymmium TOro, 4To
MIOJPSAIUMK SIBJIIETCSI CIIEIIMaIICTOM, Ha HeM JIeXKUT ocobast MHbopMaIu-
OHHAasl OOSI3aHHOCTh, CBSI3aHHASI C JOOPOKAUECTBEHHOM OOSI3aHHOCTBHIO —

npenynpenuTb 3akazumuka (1. 1 ct. 716 I'K PD):
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— O HEeMPUTOJHOCTM M HegoOpOKaueCTBEHHOCTM MAaTepMa/iOB 3aKas-
ylKa, 00OPYIOBaHMSI, TEXHUUECKON JOKYMEHTAUM WU IepeIaHHOM IJIs
repepaboTKM BeIly;

— O BO3MOKHBIX HeOJJIaronpusTHBIX IJIS 3aKa3uMKa IMOC/IeICTBUM BbI-
IIOJTHEHMSI €0 YKa3aHMUi O CIIoCco0e MCIIOTHEHMS;

— 00 MHBIX HEe 3aBUCAIIMX OT IMOAPSIAUYMKA OOCTOSITEIbCTBAX, KOTO-
pble T'PO3SIT TOOZHOCTU MJIM IIPOYHOCTM Pe3yJIbTAaTOB BBITIOJIHSIEMOM PabOThI
OO0 CO30aI0T HEBO3MOSKHOCTD €€ 3aBepIleHNs B CPOK.

NudopMalimoHHOM 00SI3aHHOCTHIO MOAPSIUMKA TAKKe SIBJISIETCSI 00SI-
3aHHOCTb IO Ilepefauve 3aKasuuKy MHpOpMaluy 00 3SKCIUTyaTaluy WU
MHOT'O MCII0JIb30BaHMs MpeaMeTa JOroBopa MOAPsLa, a TAKKe COXPaHEeHMSs
KOMMEpPYEeCKOM TalHbI.

ITo obiiemy mpaBmIy, padboTa IO/SKHA BBITOJHSITHCS M3 MaTepUaioB
TIOAPSIIUMKA, €r0 CpeacTBaMu. bymeT nmHoe, ecu 3TO YCTaHOBJIEHO 3aKOHOM
i JoroBopom. Eciim marepmasibl MOAPSIAYMKA, TO OH HECEeT OTBETCTBEH-
HOCTb 33 JOOPOKAUeCTBEHHOCTh MCIIOJIb3yeMoro Matepuana. Ecin ske u3 ma-
TepUaJIOB 3aKa3uMka, TO IMOIPSIAUYMK OO0s3aH 5KOHOMHO, OepeskHO ero
pacxomoBaTh, IO BBITIOJHEHMUM pabOThI 00SI3aH MPEeNOCTaBUTh OTUET U HeCeT
OTBETCTBEHHOCTD 33 HEIpaBMJIbHOE ero ucrnosb3oBaHue. [loapsagunk Takske
00s13aH ITPOBEPUTDH €ro JOOPOKAYECTBEHHOCTD IIPU €ro IpMEMKe OT 3aKa3um-
Ka. Ecyii moppsimumk Bce ske MPUHSIT UX, 3aTeM BBIITOJIHUII PaOOThI U Pe3yJib-
TaT padOThl HEIIPUTOJEH M3-3a HeJOCTATKOB MaTepuajioB, TO OH COXPAaHUT
IIpaBO Ha BO3HArpakAeHue ecjay [OOKaKeT, UTO HeJOCTaTKM Marepuasa
He MOIJIM OBITh MM OOHapy>KeHbI IPY HaJjIeskallell MMpueMKe MaTepuaa.
[IpuHMMAsT OT 3aKa3uyMKa MaTepuajbl, B 3aBUCUMMOCTU OT TOT'O, SIBJIIETCS UM
(busnyeckoe Wi IPUAMYECKOe JIMIIO, TOAPSIUNK 00sI3aH BBIIIOJIHUTH OIIpe-
IejeHHble TpeboBaHus. Harmpumep, mpy ObITOBOM IOApSAEe B KBUTAHIIUM
HEeOoOXOIMMO yKa3aTh HaMMeHOBaHMe, ONyCaHye Marepyuasia, OLIeHUTD ero.

Puck ciyuanHou rubeny iy mopuM MaTepuasoB, 000PYIOBaHMST WU

TepeIaHHOM IS ITepepabOTKM Belly HeCeT IPeIOCTaBUBIIAsI MX CTOPOHA.
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[TompsigumMk 006s13aH TMPUHSITH Bce Mepbl (OObIUHBIE, He OCOObIEe)
K 00ecrieyeHnI0 COXPAHHOCTY BBEPEHHOTO €My 3aKa3uMKOM MMYIIeCTBa
M HeCceT OTBETCTBEHHOCTD 3a BCSIKOe CBOe ymylileHye (HO He 3a CJIyYalHYIOo
rubesib), MOBJIEKIIIEE €ro yTpaTy WM MoBpexkaeHue. I[oroBOpomM MOIYT
OBITH IIPEeIYyCMOTPEHBbI IOIOJHUTE/bHbIE Mepbl OXpaHbl MMYILIECTBA,
HampuMep, Ipu paboTe C MNpegMeTaMy ITOBBIIIEHHOM OITACHOCTU [JIsI
OKPY>KaIoIINX, IparolileHHbIMY MaTepuaaaMu, 1 Ipyroe.

Ob6sazanHocmu 3axkasuuka. OCHOBHbIe OOSI3aHHOCTU — IPUHSITHE pe-
3yJIbTaTa paboThI U yIIJIaTa BO3HATPaKIEeHMS.

3aka3uMKk O0O0S3aH VYIIATUTh OOYCJOBJIEHHYIO I€HY IIOC/e OKOHYa-
TEJIbHOV CHIauyM pe3yJIbTaTOB pabOThl. Y CJIOBUS OIUIAThI: HaJJIexKallee
BBIIIOJIHEHME M B COTJIACOBAHHBIM CpOK. Ecju 3Ke TOCpOYHOEe BBIMOJIHE-
HMe, TO TOJIbKO C COTJlacus 3aKasuuka. B ciiyyae HapylieHUs 3aKa3uu-
KOM 3TOM OOSI3aHHOCTM TOAPSIAUYMK BIIpaBe yIepsKUMBaTh Kak pe3yJibTaTa
paboThl, TaK ¥ MMYIIIECTBA, MPUHAJIEKAIIEero 3aKa3unKy U rnepegaHHor O
110 00SI3aTE/ILCTBY.

3akasuuKk 00si3aH OCMOTpETh pe3yJbTaT Ipu npuuHsastuu. Ha Hem Je-
SKUT Takyke MHGOpMalMOHHAs 00SI3aHHOCTh. B 3aBMCHMMOCTM OT HemOoCTaT-
KOB pe3yybTaTa pPabOoThl SIBHbIE OHM WM CKPBITble, 3aKa34MK B TI€PBOM
caydyae o0Osi3aH HEMeIJIEHHO YBeIOMUTh IOApSAUMKa O HMUX. HeBbimosHe-
HMe OOSI3aHHOCTM 00 3TOM JIMILIAeT ero mpaBa B JaJbHEMIIIEM CChLIATbCS
Ha HeJIOCTaTKM B pabore. B ciryuae ske 0OHapysKeHUsSI CKPBITBIX HEJOCTAT-
KOB, 3aKa3UMK 00SI3aH M3BECTUTDb MOAPSIAUMKA B pa3yMHBIN CPOK I10 UX 00-
HapyxeHun (cT. 720 'K P®D). TlociegHee Bcerga maeT MmMpaBO CChLIATHCS
Ha HEeAOCTATKU U MPUMEHUTH IOCIEACTBUSI 0O OTBETCTBEHHOCTH, Ipemy-
cMoOTpeHHbIe cT. 723 'K PD.

Ha 3aka3umke, Kak ¥ Ha MOAPSAUYMKE, JIESKUT OOSI3aHHOCTb COXpaHe-
HMSI KOMMepYeCcKOM TalHbl, CTaBIIe) M3BECTHOM ITPM BBINOJHEHUN IOrO-

BOpa Ioapsia.
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3aKkasunuK 00sI3aH MPUHSITH pabOTy B CPOKM U B MOPSIAKE, TPEIyCMOT-
PEHHOM JIOTOBOPOM, IIOJ CTpaxoM Ilepexojia Ha Hero puckKa CJIydatHOU
e Wi opum pes3yabTara.

3aka3uMk 00sSI3aH OKAa3bIBaTb COMEMCTBME IOAPSIUYMKY B BBIIOJIHE-
HUM PabOThl, HA YCJIOBMSIX, MPEIYyCMOTPEHHBIX moroBopoM. [Ipy HeBbI-
IIOJIHEHMM STOrO IIOAPSAUMK BIIpaBe IIPUMOCTAHABIMBATL MCIIOJIHEHMe
IOroBopa.

OmeemcmeenHocmb no doz2o8opy u ez2o npekpaujeHue. HeBbimoHe-
Hye O0SI3aHHOCTEM 3aKa3uMKOM BJIeUeT, KaK IPaBMJIO, OOSI3aHHOCTDH BbI-
IJIATUTD TMOAPSIUMKY B IIOJTHOM 0ObeMe BO3HArpaskKaeHue.

HeBblnmosiHeHME MOAPSAUMKOM OOSI3aHHOCTY BBIIIOJIHUTH paboTy IO
OOIIMM HOpPMaM BJIeUeT OTBETCTBEHHOCTb 3a HapylleHMe O00sI3aTeIbCTB
(ct. 397 'K P®). B stom ciyuae 3aKa3uuK BIIpaBe BBHIMIOJHUTH PabOTy 3a
CUeT MOAPSAYMKA CBOMMM CUJIAMMU WJIM CUJIaMM TPETbUX JIUI, JIMOO IOoTpe-
60BaTh BO3MEIIEHNST TIOHECEHHBIX YOBITKOB.

HewnagJiexkalliee BbIIOJIHEHME pabOT Bcerga oOpasyeT HeIOCTATKH,
KOTOPbIE MOT'YT ObITh HE3HAUUTETbHBIMM M MOTYT OBITH UCIIPaBJIEHBI, JIU-
60 HOCSIIME CYILIEeCTBEeHHBIM XapaKTep, T.e. HeUCIIPaBUMBbI, JIMOO ITPOSIB-
JISTFOTCSI BHOBB IIOCJIE MCITPABJIEHMS.

Cy1iecTBeHHbIe HEOOCTATKM WIM HEyCTpPaHEeHMe He3HAUUTeJIbHbIX
HEIOCTAaTKOB B Pa3yMHbBIM CPOK JAIOT 3aKa3suMKy BIIPABO PACTOPIHYTH IO-
rOBOD U IOTPeOOBATh BO3MEILEHMS YOBITKOB.

[TompsimunK MoOsKeT ObITh OCBOOOKAEH OT OTBETCTBEHHOCTH 3a OIlpe-
IeJeHHble HeIOCTaTKM M TOJIBKO eC/M 3TO NPemyCMOTPEHO IOTrOBOPOM
(HarmpuMep, ecyiu Takas paboTa BBIMIOJIHSAIACh HOBUYKOM U B TIepBbIe JIMOO
IIPYMEHSIeTCST HOBasl TEeXHOJIOTMSI CIIOCOOOM, HAaBSI3aHHBIM 3aKa3uMKOM,
" Ip.), TaK KaK B JAHHOM CJIyyae pe3yJibTaT paboThl SIBHO CTAaBUTCS ITO[
puck. OIHaKO ecIy HeJOCTaTKM BCe K€ BO3HUKJIM M OHM BO3HUKIIM BCJIE[-
CTBME€ BUHOBHOI'O IIOBeleHMsI (IeicTBusl, Oe3meicTBUS) IOAPSIUMKa,

OH OyJleT HeCT! OTBETCTBEHHOCTD (1. 4 cT. 723 'K PD).
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B ciyuae HempecTyIJIeHMs MOAPSAUYMKA K BbIIOJIHEHMIO paboT, 11bo
€CJI1 OHM BBINOJIHSAIOTCSI MeJIeHHO, YTO OKOHYaHMe MX B CPOK SIBHO He-
BO3MOJXXHO, TO 3aKa3uMK BIIpaBe ITOTPeOOBaTh JOCPOYHOI'O PACTOPSKEHMS
IIOrOBOPA U B3bICKATh YOBITKM.

3aka3uyK B JII000e BpeMsl, eC/ii MHOe He MPeayCMOTPEHO JOTOBOPOM,
BIIpaBe OO COAuM €My pe3yJibTaTa OTKa3aThCsS OT AOrOBOPAa, BHIIIATUB
MIOAPSIAUMKY YaCTh LI€HbI IPOIOPLMOHAIBHO BbIIOJIHEHHOM paboTe 1 BO3-
MECTUB YOBITKMA.

Cpoku ob6HapysceHus HedoCmamkos8 u 3aujumsl npag no Cnopam,
BO3HUKAKOWUM U3 NOOPsAOHbIX NpagoomHouwleHuli. I'apaHTUITHBIN CPOK IO
IOrOBOPY IOAPSIAAa MOKET ObITh YCTAHOBJIEH OObIUaeM JeJIOBOro 000poTa,
3aKOHOM WIM AOTOBOPOM. 3aKa3uMK BIIpaBe IMPeabsSIBUTb OOHApYy’KeHHbIE
B T€UEHle TrapaHTUITHOIO CpPOKa TpeOOBaHMs, CBSI3aHHbIE C HEJIOCTaTKAMU
pe3yJbTara paboT, a TPy ero OTCYTCTBMM B T€UEHMe Pa3yMHOI'O CPOKa, HO
B IIpeiesiax IBYX JIET CO JHS Iepegauy pe3yabTaTa padoThl 3aKa3uMKYy.

CpoK MCKOBOM JaBHOCTMU AJISI TPeOOBaHMM, IIPeAbIB/ISEMbIX B CBSI3U
C HeHaJyIesKallyM KaueCTBOM pabOThI, BBIITOJHEHHON IO IOTOBOPY MOAPSI-
Ila, COCTaBJISIET OOMH I'Ofl, @ B OTHOLUEHUM 3JaHUI U COOPYKEHUI ompene-

JISIETCS TI0 OOILMM ITpaBuUIaM, IIpeaycMoTpeHHbIM cT. 196 'K PO.

8 9. O6s13aTenbCTBA M0 OKA3AHUIO YCIIYT

IloroBop BO3ME3THOTO OKa3aHMS YCAYT — 3TO COrJiallleHue, B CUJTY
KOTOPOT'O MCIIOJIHUTEJb YCIYT (YCIyroAaTesib) 00sI3yeTcs Mo 3aJaHuio 3a-
Ka34MKa OKa3aTb YCAYTM (COBEPIIUTDL OIpeesIeHHbIe NeMCTBUSI MUK OCY-
IIIECTBUTD OIpeIe/IeHHYIO IeITeIbHOCTh) a 3aKa3uMK OOSI3yeTCs OIIaTUTh
atu ycayru (ct. 779 'K PO).

HeobxomuMo oT/iMuaTh OKa3aHMe YCJIYT U paboThl (MX pe3yJsibTar)
KaK pas/iMyHble 0ObEKThI IPAsKIAHCKMUX IIPaB.

Yoiayru MOXKHO MHpeNcTaBUTh KaK [IeMCTBUE, Pe3yjbTaTbl KOTOPbIX
HEOTeJMMbI OT CaMOM IeSTeIbHOCTU U MOTPeOJISIIOTCS B IIPOLiecce 3TOM

JesaTeJIbHOCTMN.
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[IpusHaku: mencTBusi (Kak M y paboT); pe3yabTaT, KOTOPbIA HEOT-
oenum OT meucTBui (y paboT pe3yabTaT OTHENMM); IMOTPebIsIeMOCThb
B IIpoliecce mesiTeJIbHOCTU. Hampumep, meicTBus mapukmaxepa 1o 006-
CIIY>KMBAHUIO KJIMEHTA.

ITo dbopme BbhIpaskeHMsSI ¥ TapaHTUPOBAHHOCTY BUIbI YCIYTM MOSKHO
YCJIOBHO KJacCU(PUIMpPOBATh HA MaTepuaibHbIe ¥ HeMaTepuabHbIE.

MarepuasbHble YCJIYTM XapaKTEPUSYIOTCS IPM3HAKAMM HaJIUIMS
OBEILIeCTBJIEHHON (POpPMbI BbIPasKeHMSI, T. €. MOT'YT BBIPpayKaTbCS B CO37a-
HIUM HOBOM BeILlM, ee TepeMellleH), BHECEHUM B Hee M3MEHEHUM, KpoMe
TOI'0, OHM BOIUIOILIEHbI B JIMUYHOCTM CAMOI'O OKa3bIBAIOLLEIO YCIYTU YeJio-
BeKa, HallpuMep, YCJIYTU HNapuKMaxepa, OaHIlMKa, IepeBO34YMKa, XpaHuTe-
Ji1. B ueM 6bI HM BbIpayKajiCh, OHM MMEIOT pe3yjbTaT, M IMOTOMY MOTYT
OBITh TaPAHTUPOBAHbI, B UEM ITPOSIBJISIETCS X CXOACTBO C paboTaMu.

HemarepuanbHble YCIYTM XapaKTePU3YIOTCSI OTCYTCTBMEM OBe-
IIIeCTBJIEHHOIO pe3yJbTaTa ¥ HEeBO3MOJKHOCTBIO MX TapaHTMPOBAHHOCTH,
K HUM MOXXHO OTHECTU IOpUAMYecKue, oOpasoBaTe/bHbIe MM MeOULIVH-
CKMe YCIyT¥u, HalpuMep, BbIMIPATh HeJI0 B cyde, OOYYUTb 0Oy4aemoro,
BbLJIEUUTh OOJIBHOTO — 3TO KeJIaeMblii, HO He TapaHTUPOBAHHBIN Pe3yJIbTaT
OKa3aHMsI HA3BaHHBIX BUIOB YCJIYT.

VY CJIOBHOCTDb [TAHHOTO JIeJIeHUsI COCTOUT B TOM, UYTO U HEMaTepuasib-
Hble YCJIYTY MOTYT COIepskaTh B cebe OBelleCTBJIEHHbIE 3Tallbl MX OKa3a-
HISI: TIOATOTOBKA IPAaBOBBIX JOKYMEHTOB, Ha3HAUEHMeE IIJIaHA JIEUEeHUS IIPU
TeparneBTUYECKOM JIeUeHNUM, CTOMATOJIOTMUYECKOe JIeueHne, XUPYPrus u Jap.

OpHako B CMIY CYIIECTBEHHOTO OTJIMYMS IpeaMeTa JOTrOBOPOB 3a-
KOHOJIaTeJIEM BbIJIeJIeH pPsi OOTOBOPOB IO OKa3aHMIO YCIYT, KOTOpbIE
MMEIOT CaMOCTOSITeJIbHOE peryjJupoBaHue, MPU 3TOM peryjamMpoBaHye
HeIOCPeACTBEHHO [OroBOpa BO3ME3JHOI'O OKa3aHMs YCJAYyr K HUM He
IIPUMEHSIEeTCS.

O6patumcst K KiaaccubuKauyy JOrOBOPOB OKasaHMS YCIYT, IIpeisia-

raemon C. C. AnekceeBbIM, IMPUMHMMABIINM HEIIOCPEACTBEHHOE yJacTye
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B moaroroBke u npuHITumM KoHcturyuun Poccuiickon @epepatinm u nep-
Boi1 yactu I'paxkpaHckoro komgekca Poccuiickoit @enepaumu’.

Bo3me3gHoe  okaszaHMe — yCJIYyr,  COIJIaCHO  Kjaaccu@ukaumu
C. C. AnekceeBa, BKJIIOUYaeT YeTbIpe NOATPYIIIIbI:

1) mocpenumuyeckue (areHTMpoBaHMe, KOMUCCHSI, TIOpyUYeHue);

2) duHaHcoBble (OAHKOBCKMI cYeT, OAHKOBCKMUI BKJIa, (akTo-
PUHT, 3a€M);

3) TpaHcniopTHbIe (OYKCHMPOBKA, TPAHCIIOPTHAS SKCIIEAUIINS, OPTaHU-
3alMsl IepeBO30K, IepeBO3Ka);

4) uHble (MeIULIMHCKME, TYPUCTUUYECKIEe, 0Opa3oBaTe/ibHble, I0PUIN-
yeckue u Op.).

Hanbosnee 3Hauumble IOroBOpbl 00 OKasaHMM YCJIYT PEryaupyrOTCS
otaenbHbiMM TyiaBamu ['K P®: mepeBo3ka, 6aHKOBCKME YCIYTY U PacUeThl,
XpaHeHMe, opyJyeHne, KOMUCCHSI U JOBepUTEe/IbHOE YIIpaB/ieHVe UMYIIIeCTBOM
M peryJmpoBaHMe, IpaBWwiIa KOTOPOro ycraHoBjeHbl B IaBe 39 ['K PO,
M Ha HUX He pacIIpOCTPaHSIOTCS.

IIpaBOBOE pery/aupoBaHMe MHBIX JTOrOBOPOB BO3ME3OHOTO OKa3a-
HUSI YCIIYT, IpeaycMoTpeHHbIX B rj1aBe 39 'K P®, npoucxoaut mno apym
MpaBuIaM.

Bo-niepBbIX, K HUM MPUMEHSIOTCS OOIIMe ITOJIOKEHUI O TOApsIe
(ct. c1. 702-729 'K P®) 1 nonoskeHus o 6uIToBOM Mogapsiae (cT. cT.730-
739 I'K P®), 3a uckaoueHMEM TeX MOJOXKEHUN U HOPM, KOTOpbIe ITPOTU-
BOpeuaT HOpMaM, peryjuMpyloliMM BO3Me3JHOe oOKaszaHue YCJIyT
(ct. cT. 779-782 T'K P®), a Takke OCOOEHHOCTSIM IIpeIMeTa IOroBopa
BO3ME3THOI'O OKa3aHMs YCJIYT.

Bo-BTOpBIX, MCHO/IB3YSI METO, UCK/IIOUEHNSI, 3aKOHOAATE/b OrPAaHNIMIT
pacnpocTpaHeHusT HOpM ux peryaupoBanus (ct. ct. 779-782 I'K P®), Ha

MHbIe MTPABOOTHOIIIEHUS 10 OKaszaHuio yciyr. B myHkre 2 ct. 779 'K P®

! Anekcees C. C. I'paskgaHckoe mpaBo : yuebHuK / nog pen. A. IT. Cepreesa,
IO. K. Toncroro. 4-e usa. M. : Ilpocnekt, 2013. C. 224.
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TIpUBEJIEH MCYEPIIbIBAIOIINI TlepedyeHb IJIaB, PEryJupyIOIMX CaMOCTOSI-
TeJibHble BU[bl AOTOBOPOB IO OKAa3aHMIO YCJYT, Ha KOTOpble TIjaBa 39
(ct. ct. 779-782) 'K P® He pacnpoctpansiercs. K takoBbiM 'K PD oTHO-
cut: raaBy 40 «IlepeBo3ka», riaBy 41 «TpaHcrOpTHasI SKCIIEAUIINS», TJIaBY
44 «BbaHKOBCKUI BKIam», ry1aBy 45 «baHKOBCcKuit cueT», riaBy 46 «Pacue-
ThbI», TJIaBYy 47 «XpaHeHue», ryaBy 49 «Ilopyuenue», rimaBy 51 «Komuccus»,
ry1aBy 53 «JloBepuTeibHOE yIIpaB/IeH)e MMYILEeCTBOMY.

Kpome Toro, perynanpoBaHie OTaeIbHbIX BUIOB JOIOBOPOB OKa3aHUS
BO3ME3[HBbIX YCJYT OCYILECTBJIIeTCS MHbIMU (dedepabHbIMM 3aKOHAMM:
«O cBa3u», «O moutoBoii cBsi3n», «0O6 obpasoBanmnu B Poccuiickoi depe-
pauym» U Ip. M MpaBUIaMy IPefOCTaBJIeHUs] TOCTYMHUYHBIX YCIYT!, Tpa-
BWIaMM OKas3aHus YyCayr (BbIMOJIHEHMS paboT) IO TeXHUUYECKOMY
06CTY)KMBAHUIO ¥ PEMOHTY aBTOMOTOTPAHCIIOPTHBIX CPeACTB? M MHBIMM
YTBEpsKIeHHbIMM TTocTaHOBeHMsIMMU I[IpaBurenbctBa Poccuiickon @epe-
pauyyu. OTO MPOAUKTOBAHO MYyOJIMUHBIM XapaKTepPOM OKa3bIBa€MbIX YCJIYT,
HeoOXOIMMOCTbIO IOIOJHUTE/IbHOI'O, HOCcsIIero 0OoJiee MMIEpaTUBHBIN
XapaKTep peryjupoBaHMs, BbIXOASIIErO 3a PaMKM MCKIIOUUTETbHO 4acT-
HBbIX IMPaBOOTHOIIIeHUI. 3JHAUNTE/bHAsI YaCTb TaKUX OTOBOPOB SIBJISIETCS
IOrOBOpaMM MpUCOeOMHEeHMs], TOCKOJbKY peryanpyrorcsi 3akoHom «O 3a-
IIMTe TpaB MOTpeduTeNeln», T. €. XapaKTepU3yrTCs TeM, YTO MpU UX 3a-
KJIIOUEHUM CTOpOHA MOTpebuTesss GakTUUYeCcKu JuilleHa BO3MOKHOCTU
y4acTBOBATh B peanu3aliuy MPUHIMIIA CBOOOABI JOTOBOpa B YaCTU COTJia-
COBaHMS ero ycCJIOBUiA. YKa3zaHHas crenyuduka oOycjaoBauBaeT HeoOX0au-

MOCTb OOIIOJIHUTEJBbHOI'O aIMMHUCTPATMBHOI'O PeEryJIMpOBaHMSA IIpaBUJI

' 06 ymeepscoenuu TlpaBun TpefoCTaBAeHUS TOCTMHMYHBIX  YCJIYT

B Poccuiickoit @epepauyu : mocranossenne [IpasutenbctBa PO ot 18 Hos16psa 2020
r. Ne 1853. TocTym 13 crpaB.-mipaBoBoii cuctembl « KoHcynbTaHTIImoC».

2 06 ymeepycoenuu TIpaBuyn OKasaHMsi yCayr (BBIIOJHEHMSI paboT) MO
TEXHUUYECKOMY OOCTY>KMBAaHMIO ¥ PEMOHTY aBTOMOTOTPAHCIIOPTHBIX CPEICTB
nocta”oBsieHne IIpaBurenncrBa Poccniickonn @epeparimm ot 29 mas 2025 r. Ne 780.
Hocrym u3 cripaB.-ipaBoBoi1 cuctembl «KoHcynbranTILmroc».
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OKa3aHus (MpegoCTaBJIeHVs) HA3BaHHOTO BUaa yCIIyT.

Bugbl [OroBOpOB BO3ME3IHOrO OKasaHMSI YCJIYT HACTOJIBKO KOM-
IJIEKCHBI ¥ pa3sHOOOpAa3HbI, UTO OIpeeseHbl OTKPBITHIM IIePeUYHEM ITYTEM
nepeuncienus. Tak, K HUM OTHECEHbI YCJIYTU CBSI3M, MEIVLIMHCKIE, BeTe-
pMHapHbIe, ayOAUTOPCKIME, KOHCY/IbTAlMOHHbIE, MHOOPMAILMOHHbIE YCIYTH,
YCJIYTU 0 OOYYEHUIO, TYPUCTUUECKOMY OOCTY;KMBAHUIO U .

[loroBop BO3ME3IHOrO OKa3aHMs YCJIYT IIO0 CBOEM IMPaBOBOM IIPUPO-
Ie SIBJISIETCS KOHCEHCYa/IbHbIM, B3aMMHBIM (B3aMMMHO-OOSI3bIBAIOILIVIM),
BO3Me3IHbIM.

Cyb6bekTamMmy IOroBopa 10 BO3MEe3THOMY OKa3aHMUIO YCIYT SIBJISIIOT-
Csl MICTIIOJTHUTEJIb M 3aKa3UMK, B POJIM KOTOPHIX MOT'YT BBICTYIIaTh JI0ObIE
IeecriocoOHble yuila (dpusmMueckue, opuandeckue, myoaMuHble 0O6paso-
BaHus1). OmHAKO IJIsI OKa3aHUSI OTIEJIbHBIX BUIOB YCJIYT YCTAHABIMBAIOT-
cs crnenyuasbHbIe MpaBuia. Tak, JesITe/lbHOCTh IO OKa3aHMIO YCIIYT CBSI3MU,
AyIUTOPCKMUX, MEIULIMHCKMUX ¥ HEKOTOPBIX MHBIX MOIJIEKUT 00sI3aTelIb-
HOMY JiMlieH3upoBaHuio. [IpyM sTOM JuileH3UpyeTcs HesiTeJIbHOCTh He
TOJIbKO IOPUANYECKUX JIUI, HO U (PU3MUYECKUX JIMI, OKa3bIBAIOIINX COOT-
BETCTBYIOILIME YCIYTH.

[IpenmeTomM mOroBopa BBICTYMNAIOT OEMCTBUSI (MX COBEpIIEHME) UC-
TIOJTHUTEJIS 110 3aJaHUIO 3aKa3uyKa, OIJIauMBaeMble ITOC/IeTHMM.

IleHa B mOoroBope yCJYyT He OIpenesseTcss 3aKOHOAATe/IbHbIMM aKTa-
Mu. iMeercst psii JOKYMEHTOB B BUJE MpPeCKypaHTOB, TapudoB U T. II.,
KOTOpbIe, KaK IIPaBUJIO, UCXOISIT HEIIOCPEACTBEHHO OT MUCIIOJTHUTEIS.

CpoK MCIIOJIHEHMSI AOTrOBOpa BO3ME3IHOrO OKa3aHMs YCIYT OIpere-
JISETCS TI0 COTJIAIIEHUIO CTOPOH. XOTs 3aKOH HE COAEP>KUT CIeLMaIbHbIX
MpaBUJ O CpPOKe AENCTBUSI TOrOBOpa BO3ME3OHOTO OKa3aHMUs YCJIYyT, ero
orpefeieHle MMeeT CyIlleCTBeHHOoe 3HaueHue. Hampumep, eciu He ompe-
JeJIeHbl HU BpeMsl, HM MeCTO OKa3aHus MH(POPMAIMOHHBIX YCIYT, HU CIIO-
cob uxX AoBeIeHMs] IO CBeAdeHMS 3aKasuuKa, TO YCayrojarejib He MOXKeT
MCIIOJTHUTb COOTBETCTBYIOIIYIO OOSI3aHHOCTb, TOCKOJBKY 3aKa3uMK He

CMOJXXET ee TIOTPEOUTD.
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Codeparcanue dozosopa. OOSI3aHHOCTM MCIOJTHUTENSI OKa3aTb YCIIy-
I'y, a 3aKa34MKa ee OIJIaTUTb COCTAaBJISIOT COMlepsKaHue JOroBopa.

O6s13aHHOCTb MCITOJIHUTEJISI MOKET OBbITb KOHKPETU3MpPOBaHA ITyTeM
OIMMCaHUSI TOM YCJIYTM, KOTOpas AOJiKHA ObITh OKasaHa, OoIlpelesieHieM
MecCTa U CpoKa ee ucnoyiHeHus1. Ecay 3akOHOmaTe/IbCTBOM He TpemyCMOT-
peHO cHelyaJbHbIX MPaBUJ O MeCTe M CpOKe MCIOJHEHUST 00si3aTeIbCTBa
IO OKa3aHMIO YCJIYT, TO HAAJIEKUT PYKOBOJICTBOBATHCS OOILIMMM TOJIOXKe-
HUSIMM 00s13aTeIbCTBEHHOTO ITpaBa.

3aka3uMK 00s13aH OIJIATUTh OKa3aHHble eMy yciayru. [Topsmok oria-
Thl 3aKOHOM He YCTaHOBJIEH, MO3TOMY 3aKa3uMK NOJI’KeH OIUIaTUTh OKa-
3aHHbIE YCJIYTU B MOPSIAKE U CPOKM, KOTOPbIE ONpeesssioTCs] KOHKPETHBIM
noroBopom c 3akasunkowm (1. 1 ct. 781 'K PD).

WMHaue pelraeTcst BOIPOC O pUCKe HeJOCTUKeHMS pe3yiabTrara. Ecin
B IIOJIPSIIe PUCK JIEXKUT HA MCIIOJHUTEJe, TO 3TOrO He HabJIIomaeTcs
B 00s13aTe/IbCTBAX IO OKasaHuio ycayr. OObsICHSIETCS 9TO Te€M, UTO OTCYT-
CTBMEM TapaHTUPOBAHHOCTHU MOCTUXKEHUSI pe3yjbTaTa M YCJIYyromnoayda-
TeJIb 3apaHee 3HAeT, Ha UTO OH UJET, T. €. IPMHUMAET PUCK Ha cebsl.

OmeemcmeenHocmes. TIpuMeHsieTcss oOliiee MpaBMio 00 OTBETCTBEH-
HOCTM 3a BUHY. Tak, Mpy HEBO3MOXXHOCTM MCIIOJTHEHMS, BOSHMKIIIEN IO
B/HE 3aKa3uMKa, IOCJeIHMI OOsI3aH OIJIATUThb MCIIOJHUTEJIIO [esITeb-
HOCTb II0 OKa3aHUIO YCJIYT B IOJIHOM 0O6beme, IpelyCMOTPEHHOM JIOTOBO-
poM (1. 2 ct. 781 I'K P®). B ciyuae, Korjga HeEBO3MOKHOCTb MCITOJIHEHMS
BO3HMKJIA IO OOCTOSITE/IbCTBAM, He 3aBUCSIIUM OT CTOPOH, OOSI3aHHOCTD
IO oIjlaTe YCJIyT He JOJKHAa BO3HMKATb, OMHAKO BO3BPATUTh MUCIIOJTHUTE-
JII0 YacThb Yy)Ke OKa3aHHOM YCJAYyrM 3aKa3uuMk He MokeT. ITosTomy 3akoH
MIpeAIChIBaeT B 9TOM Cyyae KOMIEHCUPOBATh MCIOJHUTENIO PaCcXO.ibl,
dakTMUecky MOHeCeHHbIe O MOMEHTAa HACTYIJIeHMs HEBO3MOKHOCTU MC-
noyiHeHus (11. 3 ct. 781 'K PD).

KomrmeHcalnio pacxoloB MCHOJTHUTENIS B JaHHOM cCjydyae HeoOXo-
IMMO pacCcMaTpuBaTh KaK BO3BpaT CTOPOH B MepBOHAYaJIbHOE IOJIOXKEHNE,

a He (popMy OTBETCTBEHHOCTMN.
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CTopoHbI BIpaBe BO BCSKOe BpeMsI OTKa3aThCs OT JIOTOBOpa BO3-
Me3IHOro OKaszaHmsl yciayr. IlpemocTaBieHue Takoro IipaBa CBSI3aHO Kak
C OCOOEHHOCTSIMM YCIYTU, TaK M C MeXaHM3MOM AEeMCTBYIOIIEro Ipoliec-
CyaJIbHOTO 3aKoHOjaTesabcTBa. He cylllecTByeT Kakux-ambo cpeiacTB Mpu-
HYJIUTb MCIIOJIHUTEJI MCIIOJHUTh OO0SI3aTeJIbCTBO II0 OKa3aHMUIO YCIYT,
KpOMe MMYILECTBEHHOTO BO3/IEMCTBMS Ha HETO.

[Io obmiemy mnpaBuIy, 3a HEUCIOJHEHME 00s13aTe/IbCTBA MTOJIKHUK
00s13aH KOMIIEHCHMPOBaTh YObITKM KpeayuTopa. [losToMy, eciu UCIIOTHUTETb
MTOJTHOCTBIO BO3MECTUT 3aKa3uMKy IMOHECEeHHbIe MM YOBITKM, TO HUKAKOM
Ipyroi (GopmMbl OTBETCTBEHHOCTM Ha HEro BO3JIOKeHO He Oypaer. Bceren-
CTBME Uero MCIOJHUTE/b BIIpaBe B JIlOOOM MOMEHT OTKa3aTbCsl OT AOrOBOpa
IIpY YCJIOBUM BO3MeIlleHMs 3aKa3unKy YObITKOB (I1. 2 cT. 782 'K P®D).

Ot ucnosiHeHMs AOroBOpa BIpaBe OTKAa3aTbCS M 3aKa3uMK, C TOMU
JIUIIIb PasHUIIEN, YTO OH OOSI3aH KOMITEHCUPOBATh MCIIOJIHUTEII0 He Bce
YOBITKM, a JIIIIb akTUIecku ImoHeceHHble pacxombl (1. 1 ct. 782 'K PD).
[TockOJIbKY MCHOJHUTENDb ellle He OKas3aJ YCJAYry IMOJHOCTbIO, TO OH He
MMeeT MpaBa Ha ITOJIHOe BO3MellleHle YObITKOB, eMy BO3MEeIaloTCs JINIIb
pacxofibl Ha MOJATOTOBKY K OKa3aHMIO YCJIYT M CTOMMOCTb 4acTu ¢akTuye-
CKVM OKa3aHHBIX YCJIVT.

[IpaBo Ha OMHOCTOPOHHMM OTKa3 OT AOTOBOpa O3HAYaeT, YTO CTOPO-
Hbl HECYT OTPaHMYEHHYIO OTBETCTBEHHOCTb 3a HEMCIIOJHEHME 00s13aTeb-

CTBad BO3ME3AHOI'O OKa3aHusd YCIVYT.

§ 10. O6s3aTe/TbCTBA BC/IEACTBUE IPUYMHEHUS Bpeaa
OO6s13aTenbCTBa BCJIEACTBUE TIPUUMHEHMS] Bpea UMEHYIOTCS TeTUKT-
HbIMIU U TIPENCTaBJISIIOT COO0M 00S3aHHOCTh MPUUMHUTEIS Bpena (JIMYHO-
CTU WIM VMYILIECTBY JIMIIA) BO3MECTUTb INPUUYMHEHHbIM Bpel B ITOJHOM
o6beme (cT. 1064 I'K PD).
OO6s3aTeIbCTBa BCJIEICTBME MMPUYMHEHMS Bpela SBJISTFOTCS BHEIOT O-

BOPHBIMHA, ITOCKOJIbKY BBITE€KAIOT HE€ 13 COoIJiallieHMAa CTOPOH, a YUaCTHUKA
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00s13aTeIbCTBA He SBJISIOTCS CTOpOHaMM corJiaiiieHus. IIpuunHnuTenb Bpe-
Ila SIBJISIETCST TOJIKHMKOM, a ITOTEPIEBINI — KPEOUTOPOM.

OcHoBaHMeM BO3HMKHOBEHUSI HEJMKTHOI'O 00s3aTebCTBa M OJHO-
BpEMEHHO OpUAMYecKUMM (aKTOM, MOPOKIAIOIMIMM COOTBETCTBYIOIIEE
IIPaBOOTHOIIIEHNE, SIBJISIETCSI Bpell, MIPUUMHEHHBIN JIMYHOCTU WU UMYIIe-
CTBY T'pakJaHMHa JMOO MMYIECTBY IOpUAMUYECKOTO auila. B cBoio oue-
penb, Bpell — 9TO Te HebIaronpusiTHbie MOCAeICTBUSI, KOTOpPble HACTYTMJIN.

[TomyMoO peasibHO HACTYIMBIIErO Bpena, I'paskIaHCKO-TIpaBOBasi 3a-
II[MTa PacIpPOCTpPAHSIETCS M Ha Cjydyau NPUUMHEHMS Bpena B Oymyllem
(ct. 1065 TK PD).

OCHOBHOV TIPUHIIUIT 00S13aTe/IbCTBA BC/IEACTBYME MPUUYMHEHMS Bpena
3aKJII0YAeTCs B TIOJTHOM BO3MEIIIEHUY Bpejia JIMIIOM, ero MPUIMHUBIIINM.

CybObekTamMy 00s13aTeIbCTB U3 MPUUMHEHMST Bpella MOT'YT BbICTYIIATh
rpakgaHe, opuandeckue ymia, Poccuiickas @enmepatmsi, cyobekTbl Poc-
cuiickon @enmepanyu, MyHUIMIATbHbIE oO6pasoBaHus. JIuio, obsi3aHHOE
BO3MECTUTb TPUUYMHEHHBIM Bpel - MOO/IKHMK, JIMIIO, IIpaBaM KOTOPOTO
MIPUUMHEH BPEJ, ¥ B UbIO M0JIb3Yy OH MOJJIEXXUT BO3MEIIEHUIO — KPeIUTOP.

[IpuunHeHne Bpena BjieyeT BO3HUKHOBEHME IEIUKTHOTO OOS3aTeb-
CTBa NP HAJIMYUYM COBOKYITHOCTHU CJIEAYIOLIMX YCJIOBUIA:

— IIPOTUBOIIPABHOCTD IeMCTBUS (Oe3IeCTBIS);

— IPUYMHHASI CBSI3b MEXKIY neicTBueM (6e30eiiCTBMEeM) U IIpUIMHe-
HMEM BpeJia;

— BUHA IPUYMHUTEIS.

[IpoTMBOMpaBHOCTb AeMCTBUS (6e3MelCTBUSI) KaK YCJIOBME BO3HUK-
HOBEHMSI NeJIMKTHOM OTBETCTBEHHOCTM BBIPAsKAeTCsl B HAPYIIEHUM TTPUUN-
HUTeJIEM Bpeia ¥ HOPMbI IIpaBa, ¥ OTHOBPEMEHHO — CYObEeKTUBHOTO IpaBa
MIOTEpPIIEBIIIETO.

I'paskmanckuit Komekc Poccuiickon Depepaiuuy mpemycMaTpuBaeT
IBa Cydasi MpUYMHEHNS Bpeaa MMpaBOMEePHbIMU JeCTBUSIMM:

1) B cocTostHMM HEOOXOAMMOU OOOPOHBI;

2) B COCTOSIHUM KpaHel HeOOXOIMMOCTH!.
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Heobxopumast 060poHa — 3TO OeiCTBMEe, COBEpPIIeHHOe AJIS 3alUThI
MHTEPECOB IroCyIapCTBa, OOIIeCTBEHHbIX MHTEPECOB, JIMYHOCTU WM TIPaB
CaMOro OOOPOHSIONIErOCS WJIM IPYTOro Jiuiia OT OOIIEeCTBEHHO OIacHOI'O
MIOCSTaTe/IbCTBA ITyTEM MPUUMHEHMS TTOCsITalollemMy Bpena. IIpeBbliiieHnem
TIpeiesIOB MIPU3HAETCS SIBHOE HECOOTBETCTBME 3aIlUThI XapaKTepy M Orac-
HOCTM TIOCSITaTeIbCTBA.

Bpen, nmpuunMHEeHHbIM B COCTOSIHMM KpalHel HeoOXOIMMOCTH, T. €.
IJIST YCTpaHEeHMsI OTaCHOCTM, YTPOsKAloIIeld caMOMy MPUUMHUTEIO Bpela
WM OPYTUM JIMIIAM, €CJIM 3Ta OMaCHOCTbD MPU JAHHBIX OOCTOSITE/IbCTBAX HE
MoOrJia ObITh YCTpaHeHa MHBIMM CpPeICTBaMM, TOIKEH ObITh BO3MEIEH JIN-
1IOM, IIPUYMHUBIIVM Bpe]I.

[IpuumHHAs CBSI3b MEXKIY JelcTBUEM (Oe30eiiCTBMEM) U ITPUUMHEHM-
eM BpeJla BbIpaskaeTcsl B BO3JIOKEHMM OTBETCTBEHHOCTM Ha MPUUYMHUTEIS,
T. €. Ha JIMLIO, MEXOY OeucTBUusiMu (Oe3meNCTBMUSIMM) KOTOPOrO M HACTy-
MUBILIMM BpPEIOM MMeEEeTCSI IPUUMHHO-CIeCTBEHHAsI CBSI3b. 3aKOH JOITYC-
KaeT OTCTYIUIEHMe OT OOIlero mpuMHIMUIA 00 OTBETCTBEHHOCTU
MIPUYMHUTEJIS M BO3JIaraeT OOsSI3aHHOCTb BO3MECTUTh Bpel Ha MHOE JIUIIO,
He SBJISIONIeecs] NMPUYMHUTENIEM, €CJIM 3TO CIIelMa/JIbHO IPeayCMOTPEHO
3akoHoM (cT. cT. 1069, 1070, 1073, 1074, 1075 T'K PD).

Cnocobvl u pasmep eo3meuljeHuss epeda. JInio, OTBETCTBEHHOe 3a
IIpUYMHEHME Bpeaa, Mo oOmeMy MpaBuay OO0SI3aHO JIMYHO M HEMNocpe-
CTBEHHO BO3MECTUTh Bpel B HAType WM BO3MECTUTDh MIPUIMHEHHbIE YObIT-
KI (peasibHbIN yIlepO U YIYIIEHHYIO BhITOIY).

CorJiacHO pa3bsSICHEHMSIM, U3JIOKEHHBIM B ITOCTaHOBJIeHUM [lneHyma
Bepxosuoro Cyma Poccuiickoit @egepauuy ot 23 uions 2015 r. Ne 25
«O npuMeHeHUM CyJamMy HEKOTOPBIX IMOJIOKeHUM pasnesa I yacTu rmepBoin
I'paskganckoro komekca Poccuiickon @epepannu» pasMep HOAJIEKAILIMX
BO3MeEIIeHNIO YOBITKOB JOJIKEH OBbITh YCTAHOBJIEH C Pa3yMHOM CTeIeHbIO
IOCTOBEPHOCTH, 1Mo cMbicay 1. 1 ¢T. 15 'K P® B ymosnetrBopenun tpebo-
BaHMSI O BO3MeILEHUM YOBITKOB HE MOKET OBbITb OTKA3aHO TOJIbKO Ha TOM

OCHOBaHMM, UTO MX TOUHBI/ pa3Mep HEBO3MOXHO YCTaHOBUTb. B aToMm
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caydae pasmep MopJjeskalinxX BO3MeIleHNI0 YObITKOB OIpenesisseTcsl CyIoM
C YUeTOM BCeX OOCTOSITe/IbCTB Jlesia, UCXOMAs M3 IIPUHIIUIIOB CIIpaBeJInBO-
CTU ¥ COPa3MEPHOCTY OTBETCTBEHHOCTM IOMYIIIEHHOMY HapyIIeHUIO.

JIno, Bo3MecTuBIIIee Bpel, MPUUMHEHHBI OPYruM JmMioM (paboTt-
HUKOM TIPU MCIIOJTHEHUM UM CJIY3KEOHBIX, HOJIKHOCTHBIX WJIM MHBIX TPY-
IOBBIX OOSI3AHHOCTEMN, JIMIIOM, VIIPABJISIONIMM TPAHCIIOPTHBIM CPEACTBOM,
" T.I.), MMeeT IpaBo oOpaTHOro TpeboBaHMs (perpecca) K 3TOMY JIMILY
B pa3Mepe BbIIVIAUEHHOT'O BO3MeIlleHNsI, eC/I MHOM pa3Mep He YCTaHOBJIEH
3akoHOM. IIpm 3TOM, maHHOe JIUIIO BIIpaBe TpebOBaTh C KAXKIOIO U3 JIPY-
I'UMX IPUUMHUTEJIEN Bpena AOJII0 BhIIJIAYEHHOTO MOTEepIIeBIIEMY BO3MeIlle-
HUSI B pa3Mepe, COOTBETCTBYIOILEM CTEIIeHM BUHbBI STOTO IPUUMHUTEJIS
Bpea, a IpyU HEBO3MOXKHOCTY OIPeNeUTh CTeNeHb BUHbI JOJIM IPU3HA-
IOTCSI PaBHBIMIA.

ITo ob6iemy mpaBuly, Bpel MOIJIEXKUT BO3MEIIEHUIO B TTIOJTHOM O0b-
eMe, OJHAaKO 3aKOHOJaTejieM IIpelyCMOTPEHbI HEKOTOPbIE MCKIIIOUUTEb-
Hble OOCTOSITE/IbCTBA, CIIOCOOHBIE BJIMATh Ha pasMep BO3MEIIEHMST Bpena:
cTelleHb BMHBI IOTEPIIEBLIETO M IPUUYMHUTENS Bpena, MMYILECTBEHHOe
IIOJIOKEeHMEe TIPUUMHUTE]IS Bpea.

OOGs3aTenbcTBa BCAEACTBME MPUUMHEHMS Bpela MOI'YT ObITh K/IaCCU-
(GUIMPOBaHbI 110 Pa3IMIHBIM KPUTEPHUSIM, B TOM UMCJIe OCOOEHHOCTSIM TIpHU-
YMHUTEJIS Bpena, XapakTepy Bpeia, XapakTepy IIPOTUBOIIPABHbIX TEMICTBUMNA.

B 3aBMCHMMOCTYM OT JIMYHOCTY IIPUUMHUTEJIS pas3IMJyaeTcs: Bpel, Ipu-
YMHEeHHbIN:

— HEeCOBEpIIIEHHOJIETHUMM B BO3pacTe 10 YeTbIpHAAIIATH JieT (MaJio-
JIETHUM);

— HECOBEpIIIEHHOJIETHUM B BO3pacTe OT YEThIPHAAIATY IO BOCEMHA-
IOLIATU JIET;

— HeJleeCIIOCOOHbIM;

— JIMIIOM, KOTOpO€ He MOIJIO IOHMMATh 3HAUeHUsI CBOMX OeMCTBUN

UJIN pPYKOBOOUTDb VMU,
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— roCyJapCTBEHHbIMM OpraHaMy, OpraHaMy MeCTHOr'O CaMOyIIpaBJie-
HISI, a TaKKe UX JOKHOCTHBIMM JIMIIAMU;

— opraHamu JO3HaHMSI, IIPeaBapUTEIbHOTO CJIEACTBUSI, IIPOKYPATYPhI
" cyna;

— IOPUIMYECKUM JIMLIOM WM TpakIaHMHOM 3a Bpe[, IPUUYMHEHHBIN
ero pabOTHMKOM.

ITo xapakTepy Bpena pas/jnMJaroT:

— Bpe[, IPUYMHEHHbI UMYIIECTBY;

— Bpe[, MPUYMHEHHbIN SKU3HU U 3T0POBbIO;

— MOPAJIbHBIN Bpe.

B 3aBucuMocTu OT xapakTepa IIPOTUBOIIPABHON [IeSITEeJIbHOCTU BbI-
IessIeTcs:

— Bpe[, IPUYMHEHHbI MCTOUYHMKOM ITOBBILIIEHHOM OIaCHOCTMH;

— BpeJ, BCJIeICTBME HEAOCTATKOB TOBAPOB, PAOOT MM YCIIVT.

Komnencauus mopanvHozo epeda. Ecim rpakmaHMHY IpUUYMHEH
MOpaJIbHbIM Bpe[, (husndyeckme uau HpaBCTBEHHbIE CTpajiaHMs) OeiCTBU-
SIMM, HapyIIaloUMMK ero JMUHble HEMMYIIeCTBEHHbIE IIpaBa JMbo IoCs-
ralolMMiy Ha MOpUHAJJIeKallye TPaskIaHMHY Jpyrue HemaTepuaabHbIe
6s1ara, a TakKe B IPYIUX CIAy4YasiX, IPegyCMOTPEHHbBIX 3aKOHOM, Cy[ MO-
SKeT BOS3JIOXKUTb Ha HAPYIIUTENsT OOS3aHHOCTb AEHEKHOM KOMIIeHCAIUu
(ct. 151 TK P®D).

HeoTuysknaembie IpaBa 4 CBOOOAbLI UeJOBEKAa U IPyrue HemaTepu-
ajibHble OJjlara 3allMIIAIOTCS TPaskIAaHCKMM 3aKOHOAATEeIbCTBOM (CT. 2
'K P®), n xomneHcaiusi MOpaJibHOTO Bpefa — 3TO OAMH U3 CIIOCOOOB UX
sammTbl. OCHOBHOE HasHaueHMe JaHHOTO BuAa 00s13aTejIbCTBA — KOMIIEH-
calys 3a HapyllleH)e JIMYHbIX HeMMYIIeCTBEHHBIX IIpaB U IOCSATaTe/IbCTBO
Ha MHbIe HeMaTepuaJibHble 6j1ara (JOCTOMHCTBO JUYHOCTHU, UECTh, JOOpoe
UMS U T. O.).

ITostHOE MOHATHME MOPAJIBLHOI'O Bpeda JaeTcsl B mocTaHoBjieHuu Ilne-
Hyma BepxoBHoro Cyma P® ot 15 Hosiops 2022 r. Ne 33 «O mpakTuke

INpMMEHEHMS CyaaMM HOPM O KOMIIEHCallM1 MOpPaJIbHOT'O Bpenaa», COrJjiaCHO
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KOTOPOMY ITOJi MOpPa/IbHbIM BpPeIOM ITOHMMAIOTCSI HpaBCTBeHHbIe MM (-
3u4ecKue CTpamaHus, MpUUYMHEHHbIe TeUCTBUSIMMU (Oe3meCTBUEM), ITOCS-
ralollyMM Ha NpPMHAAJIesKallne TPpakgaHMHY OT POXKIEHMUS WM B CUITY
3aKOHAa HeMaTepua/ibHble Ojlara Wiy HapyIIAIOIIMMM €ro JUYHbIe HeMMY-
IIIeCTBEHHbIEe TTpaBa (HalpMuMep, sKU3Hb, 300POBbE, TOCTOMHCTBO JIMYHOCTH,
cBOOOY, JIMYHYIO HEIPUKOCHOBEHHOCTb, HEIPUKOCHOBEHHOCTh YaCTHOM
SKU3HU, JIMYHYIO ¥ CEMEMHYIO TallHy, YeCTb U I0Opoe MMs, TalHy IIeperc-
KM, Tejie()OHHBIX IIEPEroBOPOB, ITOUYTOBBIX OTIIPABJIEHNM, TejierpadHbIX
M MHBIX COOOILIEHM, HEIIPMKOCHOBEHHOCTD KIWIMILIA, CBOOOIY IepeaBysKe-
HUSI, CBOOOIY BbIOOpa MecTa MPeObIBaHMS U KUTEIbCTBA, IIPAaBO CBOOOIHO
pacIIopsHKaThCSI CBOMMM CITOCOOHOCTSIMM K TPYIY, BBIOMpPATh PO JdesTe/lb-
HOCTU ¥ IpodeCccuio, IMpaBo Ha TPY/, B YCJIOBUSIX, OTBEUAIOIIMX TpeOOBaHM-
SM 0e30ITaCHOCTM ¥ TUTMEHbI, IIpaBO Ha VYBaKEHMEe POACTBEHHbBIX
I CEMENMHBIX CBSI3€eM, IIPaBO HA OXPaHy 3[I0POBbS ¥ MEAUIIMHCKYIO ITOMOIIIb,
IIPaBO Ha JMCIIOJIb30BaHME CBOEro MMEHM, IPaBO Ha 3allUTy OT OCKOpOJIe-
HISI, BBICKA3aHHOI'O Ipy (DOPMYJIMPOBAHMM OILIEHOUYHOI'O MHEHMSI, IIPaBO aB-
TOPCTBA, MMPaBO aBTOpPa Ha UMsl, APyTHUe JIMYHbIe HEMMYIIIECTBEHHbIE MMpaBa
aBTOpa pe3yJbTaTa MHTEJIIEKTYaJIbHOM IeSITeJbHOCTU M 1Ip.) JMOO Hapy-
IIAOIIVIMM MMYILIECTBEHHBIE TTpaBa I'PaskIaHMHa.

OtcyTcTBME B 3aKOHOZATEJbHOM aKTe IIPSMOro yKa3aHusI Ha BO3-
MO>KHOCTh KOMITEHCALMM IIPUYMHEHHBIX HPABCTBEHHbBIX MM (PU3UIECKIX
CTpaJaHuil 10 KOHKPETHBIM ITPaBOOTHOLIEHMSIM He O3HauaeT, uTo IoTep-
IeBIIMII He MMeeT IIpaBa Ha KOMIIEHCAIMI0O MOPaJbHOIO Bpena, Npudn-
HEHHOT'O JeMCTBusiMM (6e30eiCTBMEM), HapyILIAIOIIMMM €ero JIMYHbIe
HeMMYVIIIeCTBEHHbIE IIpaBa JMOO IOCSATAIOIIMMM Ha MPMHAIJIEKAIIEe eMy
HeMmaTepuasibHble 6j1ara. Tak, CyJoM MOSKET ObITh B3bICKAHA KOMIIEHCALIMSI
MOPaJILHOTO Bpeja, IPMUMHEHHOI'0 B C/Tydyae pasrjlallleHus] BOIIPEeKM BoJie
YCBIHOBUTEJIEN OXpaHsSeMOM 3aKOHOM TauHbl ycbiHOBeHMs (1. 1 cT. 139
CemeitHoro kogekca Poccuiickon @epepaiinin); KoOMIeHcauss MOpPaJbHOTO
Bpena, MPUUYMHEHHOIO He3aKOHHBIMM peIleHUSIMU, NeUCTBUIMU (Oe3mei-

CTBI/IeM) OpraHoOB U1 Jinl, HaAeJIEHHbIX HY6J’II/I‘—IHbIMI/I ITOJTHOMOYMSIMU; KOM-
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TeHcalMsl MOPaJIbHOI'O Bpela, MPUUMHEHHOI'O TPakIaHMHY, B OTHOLLIEHUM
KOTOPOI'O OCYHIECTBJISVIOCh aIMMHMCTPATUBHOE IIpeciefoBaHue, HO €0
OBbIO IMPEKPAILEHO B CBSI3YM C OTCYTCTBMEM COOBITHSI MJIM COCTaBa agMUHMU-
CTPaTMBHOI'O MPaBOHAPYILEHUS JIMOO BBUAY HeIOKa3aHHOCTU OOCTOSITE/Ib-
CTB, Ha OCHOBaHMM KOTOPbIX ObUIM BbIHECEHbI COOTBETCTBYIOIIIME
IIOCTaHOBJIeHMe, peleHne (min. 1, 2 4. 1 c1. 24.5, 1. 4 u. 2 ct. 30.17 Konek-
ca Poccuitckon @enepauyy 06 afMUHUCTPATUBHBIX IIPAaBOHAPYILIEHUSIX ).
KommneHcammsi MOpaJIbHOTO Bpefa OCYIIeCTBJ/ISIETCS HEe3aBMUCUMMO OT

TIO/IjIesKalllero BO3MeIlleHUIO MMYIIIeCTBEHHOI'O Bpeaa.

§ 11. HacieacTBeHHOE MpaBo

Ilonsmue u 3HaueHue HacnedosaHus. HacnemoBaHue — IMepexon,
K IpYTUMM JUIlaM B TOPSAKE YHMBEPCAJbHOI'O IMPaBOIpPEeEeMCTBA MMYVIIe-
CTBa yMmepiilero (HacjaeacTBO, HacJeqCTBEHHOe MMYIIECTBO), T. €. B HEU3-
MEHHOM BUJ€e KaK eIMHOe 1IeJI0e U B OJMH U TOT kK€ MOMEHT, eCJIM U3 Ipa-
Bus ['paskganckoro kogekca Poccuitckon @enepaliny He cjieayeT MHOeE.

OcHoBaHMeM HacjegOBaHMSI MOSKET SIBJISITbCS 3aKOH, 3aBellaHue Jiy-
60 Hac/1IeCTBEHHBIN JOrOBOP.

HacnenoBaHue 1o 3aKkOHy MMeeT MeCTO, KOrJla OHO He M3MEHEHO 3a-
BelllaHMeM, a TaKXKe B MHbIX CTy4asix, ycTaHOBJIeHHbIX ['K PO,

CocraB HacJieACcTBa — MNpMUHAaAJeXaBIIMe HacJedoJaTe 0 Ha OeHb
HacJeICTBa Bellly, MHOe MMYILIECTBO, B TOM UMCJIe MMYILeCTBeHHbIe ITpaBa
1 0OSI3aHHOCT.

He BxopdaT B cocTaB Hac/JenCTBa:

- mpaBa ¥ OOSI3aHHOCTM, HEpa3pbIBHO CBSI3aHHbIE C JIMYHOCTBHIO
HacJieqoaTesss, B YaCTHOCTH, IIpaBO Ha aJMMEHTHI, IIpaBO Ha BO3MeEIlleHN e
Bpea, MPMUMHEHHOTO KU3HM WIN 3J0POBBIO I'PasKIaHIHA;

— IIpaBa ¥ 0OSI3aHHOCTH, Mepexo] KOTOPBIX B MOPSIIKe HAC/IeIOBaHMS
He JIOITYyCKaeTCs 3aKOHOM;

— JIMYHble HeMMYIIeCTBEHHble IIpaBa M Ipyrue HemaTepuasbHbIe

oJiara.
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Omkpoeimue Hacnedcmea (MOMEHT, C KOTOPOT'O OTKPbIBAETCSI BO3MOK-
HOCTb (DAaKTMYECKOTO Iepexoda MMYIIECTBa B IIOpSIKe Hac/JIedOoBaHMS)
MO>KET IMPOMCXOINUTb CO CMEPTHIO I'PasKIaHMHA WIM C OOBSIBJIEHMEM CYIOM
IpaskgaHyHa YMePIIMM.

I'paskmaHe, ymepiiine B OOUH U TOT Ke JIeHb, CUMTAIOTCS B 1Ie/IsIX HacC-
JIeICTBEHHOTO MIPaBoIIpeeMCTBa YMEPIIUMM OJJHOBPEMEHHO M He HacJieny-
IOT Apyr mocye apyra. [Ipu sTOM K HacjaemoBaHMIO IPU3bIBAIOTCS HaC-
JIEOHUKY KaKOOro M3 HUX.

MecToM OTKpBITHSI HACJIeACTBA MPU3HAETCS IOC/IeSHEee MECTO SKU-
TeJIbCTBA Hacemopareas. Eciu rociegHee MeCcTo >KUTeJIbCTBA HAacC/aem00a-
TeJIsl, 00JIaIaBIliero MMyIecTBOM Ha Tepputopumn Poccuitckon ®Denepatinm,
HEeM3BECTHO MJIM HaXOAUTCS 3a ee IIpeesaMi, TO MEeCTOM OTKPbITHS HacjeI-
CTBa CTAHOBUTCSI MECTO HaXOXKIEHMS er0 HaCc/IeNCTBEHHOTO MMYIIIEeCTBA.

JInia, mpusbIBaeMble K HAC/IeAOBAaHMIO:

- TpakIaHe, HaXOHSIIMeCs B JKMBBIX B MOMEHT OTKPBITHMS Hacje[-
CTBa, a TaKKe 3avaThie IPM KU3HU HaciegoaTesss M POAUBIIMECS KUBBI-
MM T10CJIe OTKPBITHS HACJ/Ie[CTBA;

— K HacJIefOBaHMIO IO 3aBeIaHMIO MOTYT MPU3bIBATbCSI TaKKe yKa-
3aHHbIE B HEM HOpUIMYECKMe JUIla, CYIIeCTBYIOIIME Ha JI€Hb OTKPbITUS
HaCJIeICTBa, M HACJIeACTBEHHbBIM (DOH, VUPEsKAEHHbI BO MUCIIOJIHEHME I10-
cJIeIHEeN BOJIM HacJiedoaaTesisl, BBIpasKeHHOM B 3aBeIaHN;

— K HacJegoBaHMIO IO 3aBellaHMIO MOI'YT NpusbiBaTbcsi Poccuiickast
®enepanmsi, cyobekTbl Poccuiickon denepaiiiy, MyHULIUIIAIbHbIE 0Opa30Ba-
HMSI, MHOCTPaHHbIE TOCYJapCTBa M MeKIYHAapOaHble OpraHm3alym, a K HacJjie-
IOBaHMIO TIO 3akKOHY - Poccuiickas @epepaimsi, cyobekThl Poccuitckon
denmepaliyy, MyHULIMIIAIbHbIE OOpa3OBaHMS B COOTBETCTBMM cO cT. 1151
'K P®, onpenensioriieit MopsiioK Hac/ieqOBaHMsI BBIMOPOYHOT'O MMYIIIeCTBa.

Hedocmoiinble HacnedHuku — Juila, He MMeIolMe IIpaBa Hacje-
JOBaTh WJIM OTCTPaHEHHbIe OT HACJIeAOBaHMsI, 3aKOH OTHOCUT K HUM:

— rpakgaH, KOTOpble CBOVMM YMBbIIUIEHHBIMM ITPOTUBOIIPABHBIMU

IEeMCTBUSIMM, HAIIpaBJIEHHbIMM IIPOTUB HacJIefodaTesis, KOro-Jobo 13 ero
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HaCJeIHUKOB WM IPOTUB OCYILECTBJIEHMSI TOCJIeAHEM BOJIM Hacjemona-
TeJIsl, BBIPasKEHHOM B 3aBelllaHuM, CIIOCOOCTBOBAJIM JIMOO IBITAINCH CIIO-
CcOOCTBOBATh YBEJIMUEHUIO TIPUUYUTAIOLIENCS MM MJIM APYTUM JIMLIAM TOJIA
HaC/IeaCTBa;

— poOuTes IOoCJe JeTel, B OTHOIIEHUM KOTOPbBIX POAUTEN ObLIN
B CyIeOHOM IOPSIIKE JIMIIEHbI POOUTEIbCKUX IPAaB M HE BOCCTAHOBJIEHBI
B 9TUX IIpaBax KO JHIO OTKPBITHSI HAC/IEACTBA;

— B CMJTy 3aKOHa OOSI3aHHOCTEN 110 COAepsKaHMIO HacieqomaTe)s.

Hacnedosanue no sasewarnuro. CorjacHo ct. 1118 I'K P® pacnops-
IUTHCS MMYIIECTBOM Ha CJIy4yaii CMEepPTM MOXKHO ITyTEeM COBEpIIeHMs 3a-
BelllaHMs WIM 3aKJII0UeHNsT Hac/IeACTBEHHOI'O JOroBOpa.

3aBelllaHMe JOJIKHO OBbITh coBepieHo JimyHo. CoBepiieHne 3aBella-
HISI Yepes MPeACTaBUTEISI He TOITYCKAaeTCsl.

3aBellaHye MOXKeT OBbITb COBEpILEHO TI'paskgaHMHOM, O00JIafaroIIiM
B MOMEHT €ro COBEpIIEHMNSI IeeCIIOCOOHOCTHIO B IIOJTHOM 00beMe.

B 2019 r. Hac/seacTBeHHOe IpaBO B Halllell CTpaHe IIpeTepriesio Cy-
IIIeCTBEHHbIe M3MEHEeHMs B YacTM HacJIeAOBaHMs IO 3aBelIaHUIO IoCpe[-
CTBOM BBeIEHMSI TaKMX MEeXaHM3MOB, paHee He 3HAKOMBIX POCCUICKOMY
I'PaKIAHCKOMY IIpaBy, KaK HAacJeICTBEHHbIM JOrOBOpP, COBMECTHOE 3aBe-
IIIaHMe CYIIPYTroB, HACIeICTBEHHbIN (POH/I.

CosmecmHoe 3asewjaHue cynpyzod. 3aBelllaHlue MOXKeT OBbITb CO-
CTaBJIEHO T'pakgaHaMM, COCTOSIIIMMM MeXIYy cOo0Oil B MOMEHT ero Co-
BepllleHus B Opake.

B coBmecTHOM 3aBemjaHMM CYIIPYTOB OHM BIIpaBe IO OOOIOTHOMY
YCMOTPEHMIO OIpeNe/NThb CAeOYIOIIMe IMOCTeNCTBUSI CMEePTU KasKIoTo M3
HIX, B TOM 4YMCJIe HACTYMNMBIIEN! OJHOBPEMEHHO: 3aBellaTh 0OIlee UMYy-
IIIECTBO CYIIPYTOB, & PAaBHO MMYILECTBO KaXKIOI'O M3 HUX JIIOOBIM JIMIIAM;
JIIOOBIM 00pasoM OMNpeleuTh NOJM HACAeIHUKOB B COOTBETCTBYIOIIEN
HaC/JIeACTBEHHOV Macce; OIpeNeuTh MMYIIEeCTBO, BXOIdIlee B Hacje[-
CTBEHHYIO MacCy KasKIOI'o M3 CYIPYTOB, €CJIM OIpeaesieHne MMYILeCTBa,

BXOoOdamiero B HaCJIeACTBEHHYIO MaCCy Ka>KaAoro m3 CyrnpyroB, HE Hapyiia-
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eT IpaB TPeTbUX JIUII; JIMIIUTb HACJeNCTBA OOHOTO, HECKOJIbKUX MUJIU BCEX
Hac/JIeJHUKOB I10 3aKOHY, He YyKasbIBasl MPUUMH TAKOT'O JIMILIEHMS; BKJIIO-
YUTh B COBMECTHOE 3aBelllaHMe CYIIPYroB MHbIe 3aBelliaTe/IbHble pacropsi-
>KeHMsI, BO3MOYXHOCTb COBEPIIEHMSI KOTOPBIX IIPeIyCMOTPEHA HACTOSILVM
KonekcoM. Yc0B1USI COBMECTHOTO 3aBelllaHusl CYMIPYTOB AeMCTBYIOT B 4a-
CTHU, He TIpOTMBOpeYalleir mpaBuwiaM Hacrosiiero Kogekca o6 obs3aTesnb-
HOM [oJjie B Hacjenctse (B ToM uuciae o0 oOsi3aTe/ibHOM mHoJie
B HacCJIeICTBe, MMPaBO HAa KOTOPYIO MOSIBUJIOCH IIOC/IE€ COCTAaBJIEHUSI COB-
MECTHOTO 3aBelllaHus CYIIPYroB), a Takke O 3alpeTe Hac/JenoBaHUS HelO-
CTOMHBIMM HaC/JIeHUKAMMA.

CoBMecCTHOe 3aBelllaHMe CYNPYTOB yTpauuBaeT CUJIY B cjydyae pac-
TOp>KeHMs Opaka WM IpU3HaHMSI Opaka HemelCTBUTENbHbIM KaK JO, TaK
1 TI0CJIe CMEPTU OJHOTO U3 CYIPYTOB.

3aBellaHMs MaJIOJIETHUX He IOy CKaIOTCS.

B ropuanueckon guTepaType CIOPHBIM SIBJISIETCS BOIIPOC O BO3MOXK-
HOCTM COBepIIIeHMsI 3aBelllaHNi1 HeCcOBepIllleHHOJIeTHUMM (B Bo3pacTe oT 14
no 18 ner). Ciayuanu, Korga 6bl HecoBepllleHHOJIeTHME MMeJIM HaMepeHue
COCTaBUTb 3aBelllaHMsI, MOTYT BCTPEUaThCS TOJIbKO KaK MCKJIIOUEHMeE.

HacnegHukamMmu 1o 3aBelllaHuIO0 MOT'YT ObITh:

— HacJegHUKM TIO 3aKOHY, MpM 3TOM 3aBelllaTesib He CBSI3aH ouepes-
HOCTbIO HACJeTHMKOB M MOXXET 3aBelllaTb CBOe MMYIIECTBO HacJegHUKAM
TpeTbel ouepeny IMpy HaJUUUY HACJIEIHUKOB IIEPBOM OUepein;

— MHbIe TpakJaHe, He BXOMSINME B KPYr HACJAEOHMKOB IO 3aKOHY,
HE3aBUCUMMO OT TOrO, €CThb JIM B SKMBBIX KTO-JIMOO YMCJIAa 3aKOHHBIX
HaCJIeJHUKOB WM HET;

— IopUaMYecKye Jniia, CyliecTBYIOIIMe Ha IeHb OTKPbITHS HAC/Ie[ICTBA;

— Poccuiickast @enepanys, cyobekTbl PO, MyHUIIMIaIbHbie 00pa3o-
BaHMS, MHOCTPAHHBIE TOCYIAPCTBA M MEXXAYHAPOIHbIE OpraHU3aINN.

3aBeniaTesb MOKET JIMIINTL B 3aBelllaHMM IIpaBa HaCaedOBaHMUS

HaCJIEAHMKOB I10 3dKOHY.
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JIniieHre IpaBa HAc/JIeIOBaHMSI MOKET ObITh BBIPaKEHO B JIBYX (op-
Max: IO BOJie 3aBeliaTess (IpsiMoe JIMIIIEH)E B 3aBEIaHnM) U IO PEIeHNIO
cyna (IIpu3HaHMe HacjaeoHMKa HeOCTOMHbIM). B mepBoM cirydae Haciemona-
TeJIb MOSKET IIPSIMO YKasaTh B 3aBeIllaHMM, KOrO OH JIMILIAeT HACJaeACTBa, BO
BTOPOM CJTy4ae 3TO ITPOMCXOIUT aBTOMATUYECKM IO 3aKOHY IIPM HaIMUUU
OIpe[e/IeHHbIX 3aKOHOM OCHOBaHMI, IIOATBEPsKIEHHbBIX B CY/IE.

CBo0Oopa 3aBellaHMsI OTPaHMUYMBAETCS ITpaBWIaMyM 00 00SI3aTeIbHOM
nosie B HacneacTtse (cT. 1149 I'K POD).

3akOH, OrpaHMuMBas CBOOOIY 3aBelaTeJbHBIX PaCIOPSIKEHUI,
yCTaHaB/IMBAeT KPYTI HEOOXOAMMBIX Hac/iemHMKOB. IIpaBo Ha 0O6s3aTesIb-
HYIO IOJIIO B HacjieacTBe (He MeHee IMOJIOBMHBI JIOJIM, KOTOpasl IpUInTa-
J1ach ObI Ka3KIOMY M3 HUX IIpU HACJIeAOBAHUM I10 3aKOHY) MMEIOT:

— HEeCOBEpILIeHHOJIETHME AeTY HacJIefoaaTelIs;

— HETPYAOCIOCOOHbIE NeTH HaC/IefodaTe]Is;

— HeTPYIOCIIOCOOHBIN CYNPYT HAC/JIed0AaTes;

— HETPYAOCIOCOOHbIE POAUTE/IN HaCIeIoAaTes;

— HETPYJOCIIOCOOHBIE MKAMBEHIIbI HACIeO0IaTe s,

@opma u nopsadok cosepuleHus 3aseujaHusi. 3aBelllaHyue TOJIKHO
OBITH COCTABJIEHO B MMCbMEHHOM (hOpMe U YIOCTOBEPEHO HOTAPUYCOM.

Hacnedcmeennuiii pond. HacnegcrBeHHBIM (DOHAOM IIPU3HAETCS CO-
3maBaeMblil B nopsigke, nmpegycmorpeHHoM 'K P®, Bo ncronHenue 3aBe-
IIaHMs TpakgaHMHA M Ha OCHOBe ero wumyllectBa  (oHm,
OCYILIECTBJISIIOIINI OeSTe/IbHOCTh 10 YIPaBJIeHUIO ITOJYyUYEHHBIM B IOPSII-
Ke HacjaeJOBaHMSI MMYILECTBOM 3TOrO I'paskaaHyHa 0ecCpoyHO WIM B Te-
yeHMe OIpeleJIeHHOTO CPOKa B COOTBETCTBUM C YCJOBUSIMM YIIPaBJIEHMS
HacJieACTBEHHbIM (DOHIOM.

@oHy, SBJISETCSI HEKOMMEPUYECKOM YHUTApPHOM OpraHm3alyen, a ero
HaMMeHOBaHMe NOJIKHO BKJIIOUaTh CJIOBa «HAC/JAeACTBEHHBbIM ¢oHA» (1. 8
cT. cT. 123-201 T'K POD).
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HacnenctBeHHbit (pOH[, YUpesKIEHHbI BO MCIIOJHEHME ITOC/IeTHEN
BOJIM HacJiefoaaTesisl, BBIpasKeHHOM B 3aBEIaHMM, SIBJISIETCST FOPUINIECKIM
JIUIIOM, KOTOpPOE IPU3bIBAETCS K HAC/IeAOBAaHMIO 10 3aBellaHuIo.

Hacnedcmeennwiii dozosop. HacnengomaTenb BopaBe 3aK/IIOUUTH
C TIOObIM W3 JiKIl, KOTOpble MOTYT TNPU3bIBATbCSI K HacCjeI0BaHUIO
(ct. 1116 'K P®D), norosop, yci0BMSI KOTOPOTO OMpenesisstoT Kpyr HacseI-
HMKOB U TIOPSIAOK Iepexoa IpaB Ha MMYILECTBO HAc/IeI0AaTe sl II0Cje ero
CMepTU K TepeXMBILMM HacjemojaTesisi CTOpOHAM AOroBOpa MM K Iepe-
SKUBILIVIM TPETbMM JIMIIaM, KOTOpbIe MOTYT IPU3bIBATHCSI K HACJIeIOBAaHMIO.
HacnencTBeHHbBIM TOTOBOP MOKET TaKyKe COJep>kaTh yCJIOBME O IyIIeNpu-
Ka3uyuKe ¥ BO3jlaraTh Ha YYaCTBYIOIIMX B HAc/JeACTBEHHOM JOIrOBOpe JIUII,
KOTOpble MOT'YT IPU3bIBAaTbCSI K HACJIedOBaHMIO, 00SI3aHHOCTb COBEPIIUTH
Kakyue-JImbo He IMPOTHBOpeYallyie 3aKOHY IeMCTBUS MMYILECTBEHHOTO MJIN
HEMMYVIIIECTBEHHOIO XapaKTepa, B TOM UMCJIe MCIIOJIHUTh 3aBelaTeIbHbIe
OTKa3bl MJIM 3aBelaTe/IbHble BO3JIOXKEHMSI.

Hacnedosanue no 3akony. HacnemHuku 1Mo 3aKOHY HOPU3bIBAIOTCS
K HacjaemoBaHMIo B nopsake ouepenHoctu (ct. 1141 'K PD).

Hacnemuuky Kaskaoi mocjenyioliein ouepean HacjaeayioT, eciu HeT
HaCJIeJHMKOB ITPeIIIeCTBYIONIeN odyepeny, T. €. eC/IM HacJIegHUKU IMpe[-
IIIECTBYIOIIMX OYepeiell OTCYTCTBYIOT, JIMOO HUKTO M3 HUX He MMeeT mpa-
Ba HAcCJIefoBaTh, JIMOO BCE OHM OTCTpaHEHbI OT HaC/JedOBaHMs, JIMOO
JIUIIIeHbl HACJIeNCTBA, JIMOO HUKTO U3 HUX He IPMHSUI HacJIeACcTBa, JIMOO
BCe OHM OTKa3aJIMCh OT HaciencTnal.

Hacimemuuky omgHOM ouepenyt HacAeOVIOT B PaBHBIX OOJISIX, 3@ MC-
KJIIOUEeHMEM HaceJHUKOB, HaCJIeoYIOIIMX II0 IIpaBy IIpeJoCcTaBIeHNs.

Hacnedosanue no npasy npedcmasnenus. oy HacjlegHMUKa IO 3a-
KOHY, YMepIIIero A0 OTKPBITUSI HACJIeACTBA WM OTJHOBPEMEHHO C HacJje-

JogaTtejieM, rnepexoanT I10 I1paBoO ImpencraBJIEeHUS K ero

! dpowenko K. B. Tlopsnok HaciaegoBanus umyilectsa // Bectauk MI'Y. Cep.
5.2004. Ne 3. C. 2-14.
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COOTBETCTBYIOILIMM IIOTOMKaM (BHYKM HacjedgomaTessi M UX TIOTOMKMU,
TJIEMSIHHUKY U TIJIEMSIHHUIIBI, TBOIOPOAHbIE OpaThsl ¥ CECTPhI) U IEJTUTCS
MESKy HMMM IIOPOBHY.

He HacsegyioT 1o mpaBy IpeacTaBjeHMsI IOTOMKM Hac/JIegHMKA, KO-
TOPBIM yMep A0 OTKPBITUSI HACJIEeNCTBA MM OSHOBPEMEHHO C HacJiemomda-
TeJIeM WM OJHOBPEMEHHO C HacjiefojaTejieM UM KOTOPBIM He MMeJl Obl
MpaBa HacJiemoBaTh (HemocToMHbIM HacaenHuK) (. 1 ct. 1117 'K PD).

He HacienmyioT 1o mpaBy HpeacTaBjieHMs ITOTOMKM HacJIeTHMKA I10
3aKOHY, JIMILIEHHOT'O HacjieoAaTeieM Hac/IeACcTBa.

Ouepedu HacnedHukos. K miepBoyt ouepeny HacjieqOBaHMUSI OTHOCSTCS
neTu, Cynpyr u pogutenn Hacaenonatens (ct. 1142 I'K P®). Bropas oue-
pelb BKJIIOYAeT ITOJHOPOAHBIX ¥ HEIIOJHOPOIHBIX OpaTbeB U cecTep
HaCJeIHMUKA, ero OeOylmKy ¥ 0aOyIIKy KakK CO CTOPOHBI OTId, TaK M CO
CTOpOHBI MaTepyu. HacnemHukamm TpeTbeln ouepeny SIBJISIIOTCS ITOJTHOPO/I-
Hble ¥ HEIIOJHOPOJHbIE OpaThs M CECTPbl poANUTesiel HacaemomaTess (msi-
IV, TETU HAC/JIenoaaTers).

Eciu HeT Hac/iemHMKOB IIepBOM, BTOPOM M TPEThell ouepeniu, IpaBo
Hac/JIegoBaTh 110 3aKOHY IIOJIYUalOT POACTBEHHUKM HacjemomaTesis TPeThb-
ell, YeTBEepPTOM U IISITOM CTEeIeHM POMACTBA, HEe OTHOCSIIMECS K HacaeIHU-
KaM IpenuiecTByommx ouepenein. CrTereHb pOJCTBA OIPEdeIsieTCs
YMCJIOM POKIEHMI, OTHOEJISIONINX POJICTBEHHMKOB OTHOIO OT JPYTroOro,
POSKIEeHMe CaMOTro HacjaeJonaTessI B 9TO UMC/IO He BXOIUT.

B c¢Bs13M ¢ 3TMM IIpU3BIBAIOTCS K HAC/IeLOBAHMIO:

— B KaueCTBe HACJIeJHMKOB YETBEPTOM ouepedy POACTBEHHMKU Tpe-
Thel CTEeIeH!M POJCTBA — MPaJeayIIKy, IpabadyIIKy HacJaeqomaTess;

— B KayeCcTBe HACJIeJHMUKOB IISITOM ouepeny POACTBEHHMKU 4YeTBep-
TOV CTeNeHM POACTBA — JETU POSHbIX IUVIEMSIHHMKOB U IVIEMSIHHUIL HacJjie-
mogatTesis (ABOIOPOJHbIE BHYKM U BHYUYKM) M POJHbBIE OpaThs U CECTPHI €ro
Ienyilex u 6abyiiex (IBOIOPOAHbIE AeMYIIKM U 0a0YIIIKNK);

— B KauecTBe HACJEeOHMKOB LIECTOM Ouepenyt POACTBEHHUKU IISITOMU

CTeImeHM poAcCTBa — OETU ONBOIOPOAHBLIX BHYKOB M BHYUYEK HaC/IedOoOdaTeJisd
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(IBOIOpOIHbBIE MMPABHYKU U MPABHYYKN), I€TU €ro ABOIOPOIHBIX OpaThbeB U
cectep (IBOIOPOAHbIE TUIEMSIHHUKY U TIJIEMSIHHUIIBI) U IETU €ero IBOIOPO/I-
HBIX JenylieK ¥ 6a0yiiek (IBOIOPOIHbIE OO U TETH).

Eciu HeT HacjaemHMKOB IIpellleCTBYIOILIMX ouepenel, K HacjemoBa-
HUIO B KaueCTBe Hac/JIeAHMKOB CeIbMOM ouepey M0 3aKOHY MPU3bIBAIOTCS
IACBIHKM, TafUuepULIbl, OTYMM M Madexa Hacjaemoparesen’.

Poccuiickoe 3aKOHOIATE/NbCTBO MpPenyCMaTPpUBAeT MaKCUMaJIbHOE
YyMCJIO ouepenel HacaeIOBaHMsI B LIEJISIX COXPaHEHMSI YaCTHOM COOCTBEH-
HOCTU B CEMbE.

IIpaso Ha ob6s3amenvHyto donto 8 Haciedcmee. HecoBepiileHHOJIET-
HIe WM HEeTPYIOOCIIOCOOHbIE IeTM HacjemonaTessi, ero HeTpPyIdoCIIOCco6-
Hble CYIPYTM UM POAUTEM, a TaKKe HeTPYAOCHOCOOHbIEe MKAUBEHIIbI
HacJemomaTe s, MoaJIeskalye MpU3BaHNIoO K HaC/IeOBAaHNMIO HA OCHOBAHUMA
m. 1 4. 2 ct. 1148 I'K P®, Hac/iegyloT He3aBUCUMO OT COJEp>KaHUS 3aBe-
IIIaHMS He MeHee ITOJIOBMHBI JOJIM, KOTOpasi IPUXOAM/Iach Obl KasKIOMY U3
HUX TIPU HaCJIeIOBaHUM 110 3aKOHY.

IIpaBo Ha 006s13aTe/IbHYIO OO B HAcjeICTBe YIOBJIETBOPSETCS U3
OCTaBlIllelics He3aBelllaHHOM 4YacTM Hac/JedCTBEHHOI'O MMYIIeCTBa, Jayke
€CJI 3TO IMPUBEIET K YMEHbILIEHNIO IIPaB APYIrUX HACTeTHUKOB IIO 3aKOHY
Ha 3Ty YacTh MMYIIECTBA, a IIPY HEJOCTAaTOYHOCTY He3aBeIaHHOM YacTu
MMYVILIECTBA JIJISI OCYILIECTBJIEHMS IIpaBa Ha OOSI3aTeJIbHYIO JOJII0 — U3 TOU
yacTy MMYIIeCTBa, KOTOpas 3aBelllaHa.

B 06s13aTe/ibHYIO JOJIIO0 3aCUUTHIBAETCSI BCE, UTO HACJEIHUK, MMeIO-
1IN [IPAaBO Ha TaKyIO OOJIIO, MOJydaeT M3 HaC/JeACTBa II0 KaKOMY-JI1OO0
OCHOBAHMIO, B TOM 4YMCJI€ CTOMMOCTb YCTAHOBJIEHHOI'O B IIOJIb3y TaKOI'O

HaC/IeJHMKA 3aBelaTebHOr0 OTKAa3a’.

! Bracos FO. H., Kanunun B. B. HaciencTBeHHOe MpaBo : Kypc JieKuuiz. M. :
FOparit, 2006. C. 355.
2 Pesuuxosea E. B. HacnencrseHHoe npaBo P® // IOpupmueckuii BeCTHMK.
2004. Ne 4. C. 132-134.
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Hacnedosanue svimopounozo umyuwecmea. B ciydae, eci OTCYT-
CTBYIOT HAaCJeIHMKM KakK I10 3aKOHY, TakK U IO 3aBelaHuIO, MO0 HUKTO U3
HacJIeHUMKOB He MMeeT ITpaBa HacJieloBaThb WIM BCe HACAeIHUKM OTCTpa-
HeHbl OT HaciegoBauus (cT. 1117 'K P®), nmbo HMKTO M3 HaCIegHUKOB
He MPUHSJI HaCJIeACTBa, OO BCe HAC/HeIHMKM OTKa3aIuCh OT HaCJieCTBa
M TP 3TOM HUKTO U3 HUX He yKasaJl, UTO OTKa3bIBAETCS B IMOJIb3Yy APYTOro
Haciaeguuka (cr. 1158 I'K P®), umyiiecTBo yMeplillero CUMTaeTcsi BbIMO-
pounbiM (cT. 1151 'K PD).

B mopsinke HacjaemoBaHMS IO 3aKOHY B MYHUIMIIAJIbHYIO COOCTBEH-
HOCTb TIepeXOauT cCjieflyiolllee BBIMOPOYHOE MMYIIeCTBO, HaxoAslileecs: Ha
COOTBETCTBYIOILIEN TEPPUTOPUM: XKIUJIOE TIOMellleHle, 3eMeIbHbIM YUaCTOK,
a TaK)Ke pacIloJIO’KeHHble Ha HEM 3[aHMsI, COOPY>KEHMsI, MHbIe OOBEKTbI
HEIBVKMMOTO MMYVIIECTBA, a TaKyKe JOJIsT B IIpaBe OOIeN O0JIEBOM COO-
CTBEHHOCTM Ha YKa3aHHbIe 0OObEKThI HEIBIDKMMOI'O MMYIIIECTBA.

Ecnu ykasaHHble OOBEKThI PacIojiokeHbl B cyobekTe Poccuiickon
Qenmepaunun - ropomax denepasbHoro 3HaueHuss MockBe, CaHKT-
[Tetrep6ypre uamu CeBacTorojie, OHM MEPEXOISIT B COOCTBEHHOCTb TakOr'o
cyobekTa Poccuiickon @enepaiinin.

HOe BBIMOPOUYHOE UMYIIIECTBO MEPEXOAUT B MOPsIIKe HaCaeqOBaHNs

II0 3aKOHY B cOOCTBeHHOCTDb Poccuiickon Demepanumn.
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ITIABA 2. TPAJXXJTAHCKUM ITPOIIECC

§ 1. [lousiTue, peaMeT, METOA, UCTOUHMKM ¥ IPUHIIUIIBI
rPakAaHCKOTro0 IPoIecCcyaJIbHOTro MpaBa

B coorBerctBuM C 4. 1 ct. 46 Koncturyuun P® Kaskmomy rapaHTu-
pyeTcs cymebHasl 3aluTa ero Ipas U cBo0Oom, a corsjacHo cT. 118 ocHoB-
HOro 3akoHa IpaBocyaue B Poccuiickon @Depepaliiy OCYIIECTBIISIETCS
TOJIbKO CcyAoM. VIHbIMM cjioBaMM, peajusaliusi rapaHTMPOBAHHOTO T'OCY-
IapCTBOM IIpaBa Ha 3alliUTy IIpaB M CBOOOJ 0becIieunBaeTCsl MOCPeICTBOM
GYHKIIMOHMPOBAHMS CYIeOHOM CUCTEMbI CTPaHbI.

Cucrema denepanbHbiXx cynoB Poccum BkitouaeT B cebsl Tpu BeTBU
cynebHou BiacTu: apoutpaskHbie cyabl, Koncruryunonnnin Cyn Poccuii-
ckout Demepauyy u cyabl obmien opucaukiuym. Cymbl o6IIeNn IOPUCOUK-
LMY pacCMaTpUBAIOT JeJjia B MOpPSAKe YTOJOBHOI'O, aJMUHUCTPATUBHOTO
M TPaXXIaHCKOTO CYIONpPOM3BOACTBA. B paMKkax rpaskgaHCKOr'O CyAOIpPO-
M3BOACTBA pacCMaTPUBAIOTCS [eJia, BO3HMUKAIOIIME U3 TI'paskIaHCKUX, ce-
MEMHbBIX, SKUIMILIHBIX, TPYJAOBbIX, 3€MEeJbHBbIX ¥ MHbBIX MPAaBOOTHOIIIEHUN.
[IpaBmia, 10 KOTOPBIM B Cyaax OOIIEM IOPUCOUKLMM PacCMaTPUBAIOTCS
M paspelIaloTcsl Ha3BaHHbIE CyAeOHbIe Mejia, YCTAaHOBJIEHbI I'PaskIaHCKUM
Ipolieccya/ibHbIM 3aKOHOIATEIbCTBOM, a BUJ, CYAOIPOM3BOACTBA MMEHY-
eTCsl TPaKIaHCKUM, YIIOTPeOJISISICh B IIIMPOKOM CMbICJIE.

Takum o6pasoMm, zpaxcoaHcKuil npouecc - 3TO YperyJupoBaHHAs
HOpMaMl TPaKJAaHCKOTO IIPOIeCCya/ibHOTO IIpaBa [AesTeJbHOCTh Cyla
M MHBIX YYaCTHUKOB CYJIOMPOM3BOJICTBA MO PaCCMOTPEHMIO, pas3pellIeHNIO
M TIepecMOTpY [AeJl, BOSHMUKAIOIIMX U3 TPAKIAaHCKUX, CEMEeHbIX, SKUIUIII-
HbIX, TPYIOBBIX, 3€MeJIbHbIX ¥ MHbIX ITPABOOTHOILIEHUIA.

3amaueil rpakIaHCKOTO CYAOIPOMU3BOCTBA SIBJISETCS 3allluTa Hapy-
IIIeHHbIX MJIM OCIIapMBaeMbIX IPaB, CBOOOM M OXpaHsieMbIX 3aKOHOM MHTe-
pecoB TrpakiaH, HOpUAMYECKUX JIUI M IIyOJMUHBIX OOpasoBaHUil IIO
IPaKIAHCKMM [ejiaM, BO3HMKAIOIIMM M3 TpakJaHCKUX, CeMEeMHbIX, >KU-

JIMIITHbIX, TPYAOBbIX, 3€MEJIbHBIX U MHbIX HpaBOOTHO]_HEHI/Iﬁ
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I'paxcdanckoe npoueccyanvsHoe npago — 3TO OTpac/b MpaBa, pery-
JUPYIOIIAsl OOIIleCTBEHHbIE OTHOIIIEHMSI, BO3HMKAIOIIME MEXKIY CYI0M
M yUYaCTHMKAMM [ejia B Mpollecce OTIIpaBJIeHMs MpaBOCYausl MO I'paskaaH-
CKUM JieJIaM.

[IpenmeToM rpakJaHCKOIO MPOIEeCCYaqbHOTO IpaBa SIBJSIOTCS 00-
II[eCTBEHHbIEe OTHOIIIEHMS, BO3HMKAIOIIMe B cdepe I'pakgaHCKOTO CyZIO-
MPOM3BOACTBA  (Ipolecca), T.e. TPaXIAaHCKME  IIPOIllecCyaibHbIe
MIPaBOOTHOIIIEHMSI.

Ot mpeamera rpakIaHCKOI'O IPOLIECCYaTbHOTO ITpaBa HEOOXOOMMO
OTJIMYaTh IpeIMeT I'paskIaHCKOTro Ipoliecca, Moj KOTOPbIM MPUHSTO IO-
HMMaThb PaCCMOTpeHMe U pa3spellieHlie KOHKPETHOrO I'PakJaHCKOro esa.
[IpenmeToM rpaskaHCKOI'O IPOLIECCYaIbHOTO TpaBa KaK OTpacju SIBJISIET-
Cs1 IesITeJIbHOCTh Cyla UM OPYrMX YUYACTHUKOB I'PasKJaHCKOT'O CYIOIPOU3-
BOJICTBA B IIIMPOKOM CMBICJIE.

TTOCKOIBKY TPaAMIIMOHHO /IS POCCUIICKOM IOPUANMYECKON HAyKU TIPU
peryJyiMpoBaHuu IMyOJMYHbBIX OTpacjiel MpaBa UCIHOJIb3YyeTCs] UMITEpaTUBHbIN
MEeTO[l, a TpU PeryJMpoOBaHMM YaCTHOIIPABOBbIX OTpacjei — AUCIO3UTUB-
HBIN, TPaKIAAHCKOe ITpolieccyajibHOe MpaBo, coyeTalolliee B cebe o6a Havasa,
yperyaupoBaHO CMeIlIaHHbIM MMIIePaTUBHO-AUCIIO3UTUBHBIM METOAOM.

[Ipn ocyiuiecTBieHUM MPaBOCYIMUSI CYAOM pean3yIOTCs IBE OCHOB-
Hble QYHKIIMNA:

1) opranusanys npoBeaeHus1 CyIeOHOrO MPoIecca;

2)  pa3spellleHMe MaTepuaIbHO-TIPaBOBOTO BOIpoca (cropa).

IlepBass yHKIMSA HOCUT TMPOIIECCYa/IbHBIM XapakTep, BTOpas -
MaTepuaibHO-TIpaBoBOM. [IpaBoBas mpupoga mpollecCyalbHbIX OTpacjen
cama 1o cebe IBOVCTBEHHA, TOCKOJbKY COCTOSIT U3 HOPM, PEryJIMPYIOInX
MOPSIIOK 3allIAThI IPaB, HO B XOZe 3TOM 3alllMThl IPUMEHSIET HOPMbI MaTe-
pUaJIbHOT'O TIpaBa, peryaupylollye CyIecTBO CIiopa, Mopjieskallero pas-
pellleHMi0.  BBumy  mociienHero  Ha  MpaBOBOe  peryJjMpoBaHue
MPOLIECCYATbHOM OTPAC/y CYIleCTBEHHOEe BJIMSIHME OKa3bIBaeT MpUMeHse-

MOe CyJIOM MaTepuajbHOe IpaBo. VIMEHHO MO3TOMY POCCUIICKIME ITPOIIEeC-
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CcyaJIbHbIE OTPaC/JM pasjesieHbl 0 BUAAM Ipoliecca Ha YTOJIOBHbBIN, apOuT-
PasKHBIN, TPASKIAHCKUN Y aAMUHUCTPATUBHBI.

MeTton rpaskgaHCKOTO IIPOLeCCYaJbHOTO IIpaBa HOCUT MMIIepa-
TUBHBIM XapaKTep BO BCEM, UTO CBSI3aHO C 00S3aTeJbHBIM YUaCTHUKOM
MIPOIIECCYaTbHbIX OTHOILIEHMI — CYIOM M OCYIIECTBJIEHMEM MM CBOMUX
ITOJITHOMOUYMIM TI0 PYKOBOJICTBY XOJIOM apOUTPasKHOTO IIPOIecca.

ITopsimok mpoBemeHuss CymeOHOro IIpolecca, €ero CTaguiHOCTb,
BJIACTHBIM XapaKTep ITOJJHOMOUMI CYy/[a IO OTHOLIEHMIO K IPYIMM y4acT-
HMKaM IIPOIeCcca CBUIETEbCTBYIOT O MPOSIBJIEHNM ITyOJIMYHOrO XapaKTepa
IIPaBOOTHOIIIEHUI, peanu3aluy HeImoCPenCTBEHHOM (YHKLMN cyneOHOU
BJIACTU TOCyIapcTBa. Perynupys Ha3BaHHbIE IPOIECCHI, 3aKOHOATEb VC-
II0JIb30BaJI MMIIEPATUBHbBIE, YETKO 3aKpeIUISIOIINe MPOoLieCcCyaIbHyI0 Gop-
My TpaBuia. s TpaskmaHCKOro IIpolecca XapaKTepHbl TaKyKe TaKue
IIPOSIBJIEHMST MMIIEPATUBHOI'O PEryJMpoBaHMsl, KaK MUMHMMa/IbHas CBOOOIa
YCMOTpeHMsI CyObEeKTOB ITpoliecca B peajM3aliuy TpaB U OOS3aHHOCTEN,
BO3MOJXXHOCTb COBEPILEHMS MPOLIeCCYaTbHbIX JeMCTBUI B CTPOTMX paMKax
TIpeICaHN MPOLIeCCYaJIbHOTO 3aKOHA U Cy/ia.

OpHakpo METOIy I'PakIaHCKOI'O IPOLECCYaJbHOIO IpaBa MPUCYILN
Y IPU3HAKY IVICTIO3UTUBHOCTMN.

K xommereHIMM CygoOB OTHOCSITCS YaCTHOIIPABOBBIE CIIOPbI, BO3HMU-
Kalollye U3 IPakIaHCKUX, CEMEMHBIX, SKUJINIITHBIX, TPYSOBBIX, 3€MeJIbHbIX
Vi MHBIX IIPABOOTHOILIEHUIA.

['pakgaHCcKoe IIpaBO - YaCTHOIPABOBasl OTPaC/b, OINEPUPYIOIIAS
IVICIIO3UTUBHBIM METOAOM PeryJJMpoBaHNs, OCHOBAHHOM Ha PaBHOIIPaBUM
CyOBEKTOB M CBOOOJE IOTOBOpa, M IIPEAIIoJIaraloliyM HaJMuMe y ydacT-
HMKOB ITPAaBOOTHOIIIEHM) BbIOOpa BapMaHTa ITOBEIEHMSI M BO3MOXKHOCTHU
CaMOCTOSITE/IbHOT'O YCTAHOBJIEHMSI HOPM, 00S13aTe/IbHbIX JISI COOJIIOIEHNS.
Takum 06pasoM, AMCHO3UTUBHOCTb PEryJ/saTopa MaTepuaJbHbIX IIPaBOOT-
HOILIEHUI BJIEYET OMUCIIO3UTUBHOCTh B KOHTEKCTE MHULMATUBBI YUYaCTHU-
KOB T'PAKIAHCKUX A/ U PACIOPSIKEHMsS] UMM CBOMMM ITPOLIECCYaTbHbIMU

IIpaBaMy IIPY PaCCMOTPEHUM U paspellieHn CIIOPOB B CY/IE.
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Ha ocHoOBe OMCIO3UTMBHOIO METOMa PEryJaMpoOBaHMS YCTAHOBJIEHDI
cenyIoe IMPaBoOMOUMSI YYaCTHUKOB IPasKIaHCKOTO IIpoIecca:

— IIpaBO Ha oOpallleHue B Cyl, IPaBO Ha OTKAa3 OT MCKa,

— IIpaBO Ha M3MEHeHMe mpeaMeTa MM OCHOBAHMS MCKa,

— IIpaBO Ha M3MeHEeHMe pa3Mepa UCKOBBIX TpeOOBaHMA,

— IIPaBO Ha 3aK/II0UeHlMe MUPOBOI'O COTJIAlIeHNS;

— IIpaBO OTBETUMKA Ha IIPU3HAHME UCKA;

— IIpaBO Ha BCTPEYHBIN UCK;

— IIpaBO Ha 3aK/II0YeHMe JOroBOp O Ilepemade Cropa Ha paspelieHue
TPeTeCKOro CyJia Kak peajm3alys IpaBa Ha M3MeHeHMe IOIBeIOMCTBEH-
HOCTMU CIIOpa;

— IMpaBoO BbIOOpaA Cy[a, pa3pelliaiolilero Ciop, B COOTBETCTBUM C IIpa-
BUJIAMM TOTOBOPHOM ITOJCYAHOCTH.

Hcmournuku zpaxcdanckozo npouyeccyanvHozo npasa. Ilon ncrounu-
KaMM OTpacjy IpaBa MOHMMAIOTCS (DOPMBI IIpaBa, CIIOCOOBI, C IMOMOIIILIO
KOTOPbIX HAXOISIT BHEILIHee BbhIpakeHe peryaupylolliye ee rmpaBuJia.

CornachHo ct1. 71 Konctutyuunu P® rpaxkmaHcKoe IpolieccyajibHOe
3aKOHOJaTe/JIbCTBO HaxoauTcsl B BemeHum Poccuiickon ®epepanyu. OTO
O3HAYaeT, UTO OTHOILIEHMS B cepe IpakIaHCKOI'O CYyAOIIPOM3BOJICTBA pe-
I'JIAMEHTUPYIOTCSI TOJIBKO (hefepajbHbIMM 3aKOHaMM. VHbIMM HOpPMAaTUB-
HbIMM aKTaMM YKa3aHHbIe€ OTHOILLIEHMS PeryjamMpoBaThbcs He MoryT. JlaHHoe
noJioskeHne Hauuio orpaskenue B 4. 1 cr. 1 I'TIK P®, copepskaiiieln ykasa-
HM/e Ha TO, YTO IOPSIIOK TpakIaHCKOrO CYIOIIPOM3BOJICTBA B denepaib-
HbIX cygax ob6ilen wopucaukium omnpegensiercs KoHcturyumen PO,
dbenepasbHbIMM KOHCTUTYLIMOHHBIMU U peiepabHbIMM 3aKOHAMIA.

B Koncturyuum Poccuiickon Demepaiiny 3akpenjeHbl OCHOBBI CY-
IeOHOM CUCTEMbI T'OCYIapCTBa, MEXKOTpacjeBble IMPUHIIUIIbI, OIpeaeIsio-
e  cymompousBoiacTBO B Poccuiickonm  Demepauyu, ¥ UHBbIE
IpolieccyajibHble, PacIpPOCTPaHSIONIME CBOE NEMCTBME Ha T'PasKIaHCKUN
rpoiiecc HOpMbl. Tak, MPUHLUIBI COCTSI3aTEIbHOCTI M PABHOIIPABUS CTO-

POH, T'JIaCHOCTHU, HE3aBUCUMMOCTU Cy,H,eI;'I, paB€HCTBa BCeX Iiepen 3dKOHOM
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1 cynoM, 3akperieHHble B Konctutynum P®, B paBHOM cTeneHM SIBISIIOTCS
OCHOBOIIOJIAraloIIMMM HavajJlaMM IJi BCeX BUIOB Ipollecca (apouTpask-
HbIA, YTOJIOBHBIN, aAMUHUCTPATUBHBIN, TPAKIAHCKUN).

OO1enpusHaHHble MPUHLMUIIBI ¥ HOPMbI MEXIYHApPOAHOrO IIpaBa
M MEKIYHApOOHbIE OOrOBOPbI Poccum SIBIASIOTCSI COCTaBHOM YacTbIO ee
IIpaBOBOM CUCTEMbI, B TOM UMCJIe apOUTPaskHOrO MpPOlieCcCyaJbHOI'O 3aKO-
HOJaTeJbCcTBA. EcauM MexayHapoaHbIM AoroBopoM P® ycTaHOBJIEHBI
MHBIE TIpaBuJjIa, YeM IpeayCMOTPEHbI 3aKOHOM, TO IIPUMMEHSIIOTCS IIpaBuia
MesKIyHapoaHoro moroBopa. K Hambosiee 3HaUMTEIbHBIM MHOT'OCTOPOH-
HM MesKIYHapOIHbIM IOTOBOpPaM, COJIepsKalllMM IIpollecCyaabHble HOPMBbI,
OoTHOCSTCS: I'aarckas KOHBeHLMS IO BONpPOCAM TIPasKJgaHCKOTO Ipoliecca
ot 1 mapta 1954 r.; "'aarckasg KOHBEHLMSI O BpYUEHUM 3a IpaHULIEN CyIeo-
HBIX ¥ BHECYIEOHBIX JOKYMEHTOB IO I'PasKIaHCKMM ¥ TOPTOBBIM JI€JIaM OT
15 Hos16pst 1965 r.; Naarckast KOHBEHIIMSI O MOJYUYEHMNM 3a TPAHMUIIEN JOKa-
3aTeJIbCTB IO IPpaykKIaHCKMUM U TOProBbIM AesiaM oT 18 mapra 1970 r.

MDenepajibHble KOHCTUTYLMOHHbIE 3aKOHbI «(O cymebOHOM cuUcTeme
Poccuiickonn @epepannn», «O cymax obiiein opucaukiumu B Poccuiickon
®enepanun», «O BepxoBHoMm cyne Poccuiickonn @enepaniym» peryampy-
IOT IIPAaBOOTHOILIEHMSI, CBSI3aHHbIE C OpraHM3amuel M yCTPOVCTBOM CYAOB
0O0I1LIeN FOPUCONUKIINY, ITPABOBBIM IOJIOSKEHMEM CYIel U MHbIe BOIIPOCHI.

LleHTpa/JIbHBIM aKTOM TPa’kJaHCKOTO IIPOIleCcCyajibHOTO 3aKOHOa-
TeJIbCTBa sBseTcs ['paskmaHckuili mpolieccyaibHbIi Komeke Poccuiickon
denepanuu, BCTynuBiIMiA B melictue ¢ 1 pepans 2003 r.

ITopsimok rpaskmaHCKOro CYIOIIPOM3BOACTBA B (edepabHBbIX Cymdax
o6iuen ropucaukuyuyu onpenpesnsercss Koncruryumen Poccuiickon @enmepa-
1y, @emepasbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM «O cymeOHOU cucTeme
Poccuiickonn ®Depepatmn», ['paskgaHCKMM IPOLECCYaJbHBIM KOJIEKCOM
Poccuiickon @emepanyiy ¥ IpUMHMMAEMbIMM B COOTBETCTBUM C HUMU JIPY-
rumMiu QemepasbHbIMM 3aKOHAMM, MOPSIOK TPaKIaHCKOTO CYIOIIPOU3BO/I-
CTBa Y MMPOBOIO Cynbyu — Takke DemepasbHbIM 3aKOHOM «O MMUPOBBIX

cyabsax B Poccuiickon @enepannu» (4. 1 cr. 1 I'TIK PO).
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YnoTpebsisiemoe B 3aKOHe CJIOBOCOYETaHME «ITOPSIAOK I'paskaaHCKO-
ro CYJOIIPOM3BOACTBA» CjemyeT IIOHMMAaTb Oojiee IIMPOKO, UeM COO-
CTBEHHO TMpPOLEAYPYy PacCMOTpPEHMSI TPakKIaHCKUMX HOes. 3aKoOHaMM
peryjampyeTrcsi OOIIMPHbBIMA KPYT MPaBOBbIX OTHOILEHMM, BOSHUKAIOIINX B
006JIaCTU T'pakIaHCKOI'O CYJOIPOM3BOACTBA, KAaCAIOUIMXCS CUCTEMBI CY-
OB OOIleN IOPUCAUKINUY, TPUHLMIIOB I'PakIaHCKOTO IPOIllecCcyaJbHOTO
IpaBa, ITPaBOBOI'O CTaTyca CyJei, IpaB ¥ 00sSI3aHHOCTEN YUaCTHUKOB CY-
IJOIIPOU3BOACTBA U T. [I.

HopmaTuBHbBIE aKThl, BXOISILNE B COCTaB 3aKOHOAATEIbCTBA, MOTYT
ObITb HE TOJIbKO CYI'yoo cleluaJan3upOBaHHbIMM, IMPOLeCCYyaabHbIMMU,
Hanmpumep, TakuMu Kak ['TIK P®D, HO u akTamu, OTHOCSILLIMMMCSI K MaTepu-
aJIbHBIM OTpAcC/ISIM IIpaBa M COAep>KalllMM OTAe/IibHbIe MpolieccyasbHbie
HOPMbI, MCIIOJIb3yeMbI€ CYIOM IIPY PAaCCMOTPEHUM I'PaskIaHCKMUX HeJl.

CylliecTByeT 3HaUMUTE/IbHOE UMUCIO (PelepaibHbIX 3aKOHOB, KOTOpPbIE
MOT'yT OBITH OTHECEHbI K MCTOYHMKAM IIpoliecCcyajJbHOro mpasa. Hampu-
Mep, denepasbHble 3aKOHbI «O0 MCIIOJHUTEJIbHOM ITPOM3BOACTBE,
«O0 opraHax HpUHYIUTENbHOTO McIogHeHusT Poccuiickon Depepaiinm»,
orpefesisifollye YCJIOBUS U MOPSAOK IPUHYIUTEILHOIO MUCIIOJHEHUS Cy-
IebHbIX akToB, «O0 obecmeuyeHny AOCTyIAa K MHPOpMALMK O JesITeIbHO-
ctu cynoB B Poccuiickon @emepanym» u ap.

B 3akoHax MaTepua/ibHO-TIPaBOBOI'O XapaKTepa COAepsKaTCs Mpoliec-
CcyaJibHble HOPMbI, KOTOpble PEryJupyIOT OTHOIIEHMs, CBsI3aHHbIe C IIO/I-
BEJOMCTBEHHOCTbIO [IeJ1 Cydam oOOllel IOpUCAUKLINM, paclipeae/ieHneM
00SI3aHHOCTEN IO JOKAa3bIBAHMIO, TOITYCTMMOCTBIO TOKAa3aTeJIbCTB M T. [,
Jro, Hanpumep, ['paskmanckuit Komekc P®, Cemennbiin kogekc PO, Ku-
JMIIHBIN Kojeke PD, 3emenbHbil Kogekc PO, TpynoBon kogekc PP, 3akoH
P® «O sammre mpaB noTpedbutesien», nocTaHoBIeHusT KOHCTUTYIIMOHHOTO
Cyna PO, nocranosnennst [1nenyma BepxoBHoro Cyga PO.

B HayKke BOIpOC O IOpUAMYECKON IIpUpoe MocTaHoBaeHn KoHcTuTy-
moHHoro Cyna PO sBisieTcsl IMCKYCCUMOHHBIM. DTM TOCTAHOBJIEHUS He SIB-

JIIKOTCA 3dKOHAMM, HO X HpaBOBOﬁ CTaTyC II0 OTHOIIIEHMIO K ,Z[EIL/'ICTBYIOLL[eMy
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3aKOHO/IATE/IbCTBY [laeT OCHOBaHME pacCMaTpuBaTb TaKMe aKTbl IPUMEHMU-
TeJIbHO K ITpoOJIeMe MCTOYHMKOB IPasKIaHCKOIO IIPOLeCCyaIbHOrO ITpaBa.

B coorBerctBuu co cr. 118 Koncruryuum P® u cr. 4 OenepajibHOrO
KOHCTUTYIIMOHHOTO 3akoHa «O cymebHou cucteme Poccuitckon Denepa-
un» Koncruryimonusit Cyn PO Bxonut B cynebHyio cuctemy Poccun. OH
OCYILIECTBJIIET CBOIO JIeSIT€JIbHOCTh B COOTBETCTBUM ¢ DemepasbHbIM KOH-
cTUTYIMOHHBIM 3aKOHOM «O Koncturyumonnom Cyme Poccuiickon ®epne-
pauym». OcHoBHast ¢yHKUMS KoHcturtyuyonHoro Cyma PO -
KOHCTUTYIIMOHHBIM KOHTPOJIb 32 COOTBETCTBMEM HOPMATMBHBIX aKTOB KoH-
ctutyuyu PO myTem paspellieHus fiej1 B HOPSIAKE KOHCTUTYLIMOHHOTO CYH0-
nmpousBoacTBa. HopmaTuBHbIE aKTbl WIM OTAEeIbHbIE UX TOJOKEHMUS,
IIpM3HAHHbIE HEKOHCTUTYIIMOHHBIMM, YTPauMBalOT CUJTY; MEXIyHapOIHbIe
IOroBophl, He cooTBeTcTBYIOIIMe KoHctutyuum P®, He momsiexkaT BBene-
HUIO B JI€VICTBME U IIPYMEHEHMIO; pelleHMs] CyJOB, OCHOBAaHHbIE Ha aKTax,
MIPU3HAHHbBIX HEKOHCTUTYLIMOHHbIMMU, He MOAJIEKAT UCIOJIHEeHMIO. PelieHns
Koncturynmonnoro Cyma P® ob6sizaTenibHbl Ha TeppuTopumu Poccum mjis
BCEX CyIeOHbIX OPraHOB.

Kouncturyumonnsit Cyn P® He cosmaeT HOBbIX HOPM IIpaBa, OAHAKO
B KOMIIETEHIIMIO 3TOTO CYJIeOHOr0 OpraHa BXOAUT U3bSITHE TOTO MUJIM UHO-
Iro HOPMATMBHOIO aKTa WM €ro OTHEJbHBIX ITOJIOKEHUI, B TOM UMCJIE
MIPOLIECCYaATbHBIX, M3 00JIaCTM MpUMeHeHus IpaBa. Eciim akT mpusHaH He
cootBeTcTBYIOIIMM KoHcTtutyuum P®, rocymapCTBeHHBbIM OpraH Win
IOJDKHOCTHOE JIMIIO, TPUHSIBILNME 3TOT akT, paccMaTpuBaiOT BOIIPOC
O IIPUHSITUM HOBOT'O aKTa, B KOTOPOM JOJI’KHO COAEPsKaThCs MOJIOKeHue 00
OTMeHe HOpMbI, He cooTBeTcTBYyomIeN Koncturyuumu PO. Uto BaskHO, He-
KOHCTUTYIIMOHHOE HOpPMAaTMBHOE MpeanucaHue IpeKpallaeTr IelCTBUE
MMEHHO C MOMEHTa MHPUHSITUS 00 3TOM ITocTaHOBJeHusS KOoHCTUTYLMOH-
HbiIM Cynom P®, a He ¢ MOMeHTa ero OTMeHbl KOMIETEHTHBIM TOCyiap-
CTBEHHBIM OPraHOM MJIM JOJIKHOCTHBIM JIUIIOM.

[IpuBeneHHbIE OOCTOSITEILCTBA CBUETEILCTBYIOT 00 OCOOOM ITPaBO-

BOM cTaTtyce rnocraHoByieHui1 Koncturyimonnoro Cyma PD, uTo 1mosBoss-
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eT pacCMaTpuBaTh UX B KauecTBe CIeludUUecKMX MCTOUYHMKOB I'paskaaH-
CKOT'O ITPOIeCCYaJIbHOTO IIpaBa.

IlocranoBnenus Ilnenyma BepxoBHoro Cyma P® Takske ycCJIOBHO
MO>KHO OTHECTM K MICTOUYHMKAM IIpaBa BBUIY CJIEAYIOIIErO.

Ob6sa3amenvHocmb npasoswvix nos3uyuii Bepxosnozo Cyda P®. Bep-
xoBHbIN Cyn PD, naBas pasbsacHeHUs IO BOIIpocaM Cy1eOHOM MPaKTUKM,
II0 CYyTM pa3BMBAeT CMbICJI U AejaeT Oojiee NMPUMEHUMbBIMM K KOHKpET-
HbIM NPaBOOTHOIIEHMSIM HOPMbI MHBIX 3aKOHOB, KpoMe KoHcTuTynum
P®, mpuMeHeHHBIX CyIaMu Ipu pasdupaTeabcTBe Aes. Takue MmoJHOMO-
yus npepoctasyieHbl BepxosHomy Cyny P® ct. 126 Koncturyuunu PO
B IIeJISIX obOeclieueHusl eguHOOOpasusl MHpUMEHEeHMsI 3aKOHOIATejIbCTBA
Poccuiickon @epepanuin.

OO6s13aTe/IbHOCTh ITPABOBBIX IO3UIMIM, COMEPIKAIMXCS B MOCTAHOB-
nenusx Ilnenyma BepxoBHoro Cyma P®, nmisi BceX HUKECTOSIIMX CYAOB
obyciiosiieHa cienyroimm. CoryacHo cratbe 5 DemepalbHOrO KOHCTUTY-
1noHHoro 3akoHa «O BepxoBHom Cype Poccuiickonn ®@enpepauym» Ile-
Hym BepxoBuHoro Cyma P® paccmarpuBaer MaTrepuasbl aHaau3a
1 0000I1IeHNS CYIeOHON TPAKTUKU U JTaeT CyJaM pasbsiCHEHMS IO BOIIPO-
caM cyneOHOM MPaKTUKMU B LIeJSIX obecrieueHus eIMHOOOpa3sHOro mpume-
HeHMsI 3aKoHopatenbcTBa Poccuiickon @Pemepaumm. B cumy cr. 391.9
I'TIK P® cynmebGHbIe MOCTAHOBJIEHNS, HApYIIAIOIIMe eauHooOpasue B TOJI-
KOBaHMM U MIPUMEHEHUM CyIJaMy HOPM IIpaBa, MOJJIeKaT OTMeHEe WM U3-
MEHEHMIO, T.e. SBJISIOTCI HEe3aKOHHbIMM (aHAJIOTUMYHbIE  HOPMBbI
comgepxkarcsa B cT. 308.8 AIIK P® u cr. 341 KAC P®). CnemosaTe/ibHO,
pa3bsicienuss BepxoBHoro Cyma P® 1o Bompocam CyaebHOM IMPaKTUKU
B IIeJIIX oObecreueHus] eAMHOOOPa3sHOro MpPMMEHEHMSI 3aKOHOATe/bCTBA
SIBJISTIIOTCS 00S13aTeIbHBIMM, TTOCKOJIBKY OTCTYILJIEHME OT HUX IIpU paspe-
IIIeHUY JIeJia CBUIETe/IbCTBYET O He3aKOHHOCTY pelleHusI Cy/a.

IIpeomosienne 1mpo6esoB B TPakgaHCKOM IIPOLIECCYajJTbHOM IIpaBe

BO3MOJKHO ITYTEM IIPMMEHEHNA aHaJIOI' MM 3dKOHA UJIM aHaJIOTUM I1paBa.
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B coorBerctBUM C 4. 4 cT. 1 I'TIK P® B ciiyyae OTCYTCTBUSI HOPMbI
MIPOIeCCYaJIbHOTO TIpaBa, PEryJMpyIoIield OTHOIIEHNSI, BO3HUKIIIME B XOJIe
I'PasKIaHCKOTO CYyIOITPOU3BOICTBA, (efepasbHble CYIbl OOIIEN IOPUCOVUKIIAN
I MUPOBbBIE CYy[ibM IIPUMEHSIIOT HOPMY, PEryIMPYIOIIYI0 CXOIHbIe OTHOIIIe-
HS (aHAJIOTMSI 3aKOHA), a IIPM OTCYTCTBUM TaKOV HOPMbI IEMCTBYIOT UCXOIST
13 IIPMHIIAIIOB OCYILIeCTBJIeHMs TpaBocyaust B Poccuu (aHaaoryst mpasa).

Ipunyunst 2paxcdanckozo npoyeccyanbHozo npasa. IIpyUHLIMIIBI
IpaBa — 3TO OCHOBOIIOJIAralole Havasa, KJloueBble Maen 1mpaBa, onpene-
JISTIOLLME U BbIpaskalollyie ero CyIlIHOCTb.

[IpyHUMIIBI TIpaBa MOTYT OBITh OIpeAeseHHO CHOPMYJIMPOBAHbI
B €0 KOHKPETHbIX HOpMaX, HO MOTYT U JIOTMYECKM BbIBOIUTHCS U3 UX CO-
BOKYIMTHOCTU. B Bompoce o cocTaBe MPUMHIMIIOB IPaykAaHCKOTO MPOLIECCY-
aJbHOTO TIIpaBa IIOJHOTO €OMHCTBA JOKTPMHOM He OOCTUTHYTO.
PaccmoTpyM 3aKOHOMATE/IbHO 3aKperyieHHble MPUMHIIUIBLI T'PaskIaHCKOTO
IIpOlLIeCCYa/TbHOTO ITpaBa.

IIpunyun 3akoHHOCMU PACKPbIBAETCS, C OAHOW CTOPOHbBI, B HEYKOC-
HUTEJIbHOM COOJIIOIEHUM CYJIOM TpeOOBaHMI 3aKOHOAATEIbCTBA, a C JPY-
ol CTOPOHBbI, B IPaBUJbHOM €ro TOJKOBAaHUM U IIPUMEHEHUM IIpU
paspellieHu rpa>kgaHCKUX Jel.

Ipunyun Hesasucumocmu cydell 3aKJIOYAeTCS B TOM, UTO Cy[AbU CY-
OB OOI1IeN IOPUCAUKLINY TTOAUMHEHbI CKIIOUUTEILHO 3aKOHY, HE3aBUCU-
MbI OT JIIOOBIX CYOBEKTOB, B TOM UMCJIe MHBIX TOCYAAaPCTBEHHBIX OPraHOB
M OpraHm3alyi, JOHKHOCTHBIX JIUI] M OPraHOB 3aKOHOAATE/IbHOM U MCIOJI-
HUTEJIbHOV BETBEN BJIACTYU, HE COIMOIUMHEHBI C IPYTUMMU CYIbSIMU U Opra-
HaMM  cygebHou  Biactu. HesaBucMMOCTb — apOUTPaKHBIX  CyIen
obecrneunBaeTCs MpeaoCTaBIeHMEM UM MIPABOBBIX, COLMAIbHbIX, SKOHOMMU-
YeCKMX U MHBIX TapaHTUi, B YaCTHOCTYU, HEIMPUKOCHOBEHHOCTDb JIMUHOCTH,
SKUJINITA, COOCTBEHHOCTHM CYIIbU U IpyTHe.

Ipunyun pa3ymHocmu CPOKOB CYAOIPOM3BOACTBA B apOUTPasKHbBIX
cygax. CymonpousBO[CTBO B CyJax B JIIOOOM cJ/iyyae TOJDKHO OCYIIECTB-

JISTbCSI B pa3yMHbBIN CPOK, ITPU OIpeAesieHUI MPOo0/KUTEIbHOCTY pa3yM-
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HOT'O CpPOKa IO KasKIOMY KOHKPETHOMY ey YVUMUTBIBAIOTCSI Takue 0OCTOsI-
TeJIbCTBA, KaK ITpaBoBast U (aKTuuecKasi CJIOXKHOCTb [ejia, MOoBeaeHue
YYaCTHMUKOB IIPOILIeCca, JOCTaTOYHOCTh U 3¢ (PeKTUBHOCTb NEMCTBUM CyIa,
OCYIILIECTBJISIEMbIX B 1I€JISIX CBOEBPEMEHHOI'O PacCMOTpPEHMSI [eJia, a TaKKe
o6111asi TPOAOIKUTEIBHOCTh CyAeOHOTo pa3bupaTesibCTBa, 3a HapylleHue
OaHHOTO IIPUHIMIIA B KadyeCTBe CAaHKILMM YCTaHOBJIEHA BO3MOKHOCTb
B3bICKaHMS B Cy/IeOHOM ITOpsIIKe AeHEXHOM KOoMIeHcaluyu U3 KasHbl Poc-
cumckoy Demepanumn.

IIpunyun pasercmea 8cex neped 3aKOHOM U CYOOM SIBJISIETCSI ITPUH-
LIUIIOM, IYOIUPYIOIIMM KOHCTUTYIHMOHHBIM MPUHLIMII paBEeHCTBa, M pac-
KpbIBaeTCsl B apOMTpakHOM TIIpoliecce IIOCPeACTBOM TOro, 4YTO CY[I
obecrnieunBaeT paBHYIO CyAeOHYIO 3alllMTy IIpaB U 3aKOHHBIX MHTEPECOB
BCeX JIMII, YYaCTBYIOIIMX B [eJie, OCYIIECTBJISISI MMPaBOCyAMe Ha Hadajax
paBeHCTBa BCeX Iepel 3aKOHOM M CYIOM He3aBMCHMMO OT II0Jia, pachl,
HaIMOHAJIbHOCTM, SI3bIKa, MPOMCXOXKIEHMSI, MMYIIECTBEHHOTO U JOJIK-
HOCTHOTO ITOJIO’KEHMSI, MeCTa >KUTeJbCTBA, OTHOILEHUSI K PeJIurum, yoesx-
IeHUM, TPUHAMJIESKHOCTM K OOILEeCTBEHHbIM OOBEeIVMHEHMSIM U [OPYTUX
0OCTOSITE/IbCTB, PAaBEHCTBA BCeX OpraHu3alui Iepep, 3aKOHOM U CYIOM
HEe3aBMCUMMO OT OpraHM3alMOHHO-TIPaBOBOM (opMbl, GOPMbI COOCTBEHHO-
CTU, TOAUYMHEHHOCTM, MECTa HAXOXKIEHMS U IPYIUX OOCTOSITEILCTB.

IIpunyun pasHonpasusi CmopoH U NpuHyun cocmsdameibHOCMu SB-
JISTFOTCSI B3aMOOOYCJIOBIMBAIOIIVMMM, TTIOCKOJIbKY COCTS13aTe/IbHOCTb B MPO-
1lecce obecrneuMBaeTCs paBHOIIPaBMEM CTOPOH — paBHbIM HAabOpOM IIpas,
00s13aHHOCTEN U TMPOLIECCYAJIbHBIX MHCTPYMEHTOB 3aIlIUThl Y CTOPOH CITOpa.
CocTs3aTe/IbHOCTh 3aK/IIOYaeTCsl B JOKa3biBaHUM, MPeACTaBIeHMM TOKa3a-
TeJIbCTB, BbICTpaMBaHMM OOOCHOBAHHOM IIPAaBOBOM MO3UIIMM CTOPOHBI,
IIpU 3TOM CYJi, PYKOBOIMUT ITPOIIECCOM, OKa3bIBaeT COMIEMCTBME CTOPOHAM
B peayiM3aliMy UX IpaB, CO3[AeT YCJOBMUS /IS BCECTOPOHHErO U IOJIHOTO
MCC/IeIOBaHMSI AOKa3aTeIbCTB, YCTAHOBJIEHMSI (haKTUUECKUX OOCTOSITe/b-

CTB, SIBJISIETCSI OECTPUCTPACTHLIM apOMTPOM B CIIOpe MeXAY CTOPOHAMM.
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IlIpunyun HenocpedcmeeHHocmu cydebHozo pa3bupamenbcmed
IIpeAIiojiaraeT HeImoCPeIaCTBEHHOE MCC/IedOBaHMe BCEX I0OKa3aTe/bCTB I10
ey CYyIOM M KayKIbIM JIMIIOM, YUaCTBYIOLIMM B Aeie. He ncciemoBaHHbie
B Cy/1e0HOM 3acelaHuM TOKa3aTeJIbCTBA He MOI'YT ObITh ITOJIOKEHbI CYIOM
B OCHOBY NpMHMMaeMoro cyaebHoro akra. Ha ocHoBaHuu maHHOIO I10JIO-
KEHMSI TpM 3aMeHe CcyAbyu OO MHOIO YYacTBYIOIIEro B Jeje JIMIIA,
HaIpyMep, BCTYIJIEHMM B Y3Ke HauaTbIi IIPOIECC TPeThero Jmnia cyaedHoe
pa3dupaTesIbCTBO HAUMHAETCS C CaMOro Hayaja, 4To obecreumBaeT uX
HEIIOCPEeACTBEHHOE YyUyacTHe B MCCIAeJOBaHMM BCEX IOKAa3aTeJbCTB II0
I'PaskIaHCKOMY JIeJTy.

Ilpunyun 2znacHocmu cydebHozo0 pasbupamenbcmea 3aKJIIOUaeTcs
B €r0 OTKPBITOCTH, JIt0OOEe JIMIIO MOKET IIPUCYTCTBOBATh B 3ajie CY/IeOHOTO
3aceaHMs B KaueCcTBe CJIYIIATesIsI, M MMEEeT IIPaBo JejaTh 3aMEeTKMU I10 XO-
Iy Cymeb6HOro 3acemaHusi, GUKCUPOBATh €ro C IOMOIIbIO CPECTB 3BYKO-
sammcn. KumHOo- m dorocheMKa, BUIeO03aInchb, TPAHCSIMUS CYIeOHOTO
3acelaHMs cylaa IO paauo, TeJeBUAeHMI0 U B MH(POPMAIMOHHO-
TeJIEKOMMYHMKAIMOHHON ceTu «VHTepHeT» MOMyCKaloTCs C paspelieHus
CyIbU, IpeJcenaTe/ibCTBYIOIIErO B CYy1e0HOM 3acelaHNN.

3akpbITOE CymebOHOe 3acemaHue MPOBOIUTCS, €C/IM OTKPbITOe pa3ou-
paTesbCTBO Jejia MOXKET IPMBECTM K PasIJIallleHuI0 ToCyAapCTBEHHOM
TallHbl, B MHBIX CJIy4asiX, IMPEeIyCMOTPEHHbIX (denepasbHbIM 3aKOHOM,
a Takyke IIpM YIOBJIETBOPEHMM XOAATalCTBa JIMIIA, YUAaCTBYIOLIEroO B Jejie
M CChUJIAIOILIErocss Ha HeOOXOIMMOCTb COXpaHEHMsS KOMMeEepUecKOu, CIy-
’KeOHOM MJIM MHOM OXpaHsSIeEMOM 3aKOHOM TauHbI. IIpyu 3TOM McCII0/Ib30Ba-
HME CPeACTB ayauo3aIycy, CUCTEM BUIEO-KOH(EpPeHII-CBSI3U U CUCTEMBI
BeO-KOH(bepeHIIM B 3aKPbITOM Cy/1eOHOM 3acelaHuM He TOITyCKaeTcs.

Ilpunyun assika cydonpoussodcmea TpencTaBysieT co00M IIPaBMUJIO,
COTJIACHO KOTOPOMY CYJIOIIPOM3BOICTBO B cOOTBeTCTBUM €O CT. 9 I'TIK PD
CYIOIPOM3BOACTBO MO T'PasKIAHCKMM JejiaM BeJeTCsl Ha PYCCKOM SI3bIKe,
B @BTOHOMHbIX pecItyb6/iMKaxX, aBTOHOMHbBIX 00JIaCTsSIX, aBTOHOMHBIX OKPY-

rax — COOTBETCTBEHHO Ha $I3bIke aBTOHOMHOM PecIyOJIMKY, aBTOHOMHOM
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06/1aCT¥, aBTOHOMHOI'O OKpyra MM Ha sI3bIKe OOJIbIIIMHCTBA HaCeJeHMsI
IaHHOV MeCTHOCTHU. JIuiiaM, He BJIa[I€IONIMM SI3bIKOM, Ha KOTOPOM BeJIETCSI
CyIOIPOU3BOACTBO, OOecIieunMBaeTcsl MpaBO [ejiaThb 3asiBJieHMs, IaBaTb
00bsICHEHMS M TTOKa3aHMs, BBICTYIIATh Ha Cye M 3asIBJISITh XO[aTaiCTBa Ha
POIHOM $I3bIKe, a TaKyKe MOJIb30BaThCs yoayramu nepesogumka. CygebHbie
ITOKYMEHTbI BpyualoTCs JIMIlaM, YUYaCcTBYIOIIMM B feJie, B IlepeBoje Ha UX
POIHOM SI3bIK MJIM Ha JOPYTroy SI3bIK, KOTOPbIM OHM BijageroT. HapyiieHue
YCTaHOBJIEHHBIX 3aKOHOM ITPOIeCCYabHBIX rapaHTUI 3alllMThl IIpaB JINII,
He BJIQJIEIONIMX SI3bIKOM CYIOTIPOM3BOJICTBA, SIBJISETCS 0e3yC/JIOBHBIM OC-
HOBaHMEM K OTMEHEe CyIeOHOro pelleHus.

Ilpunyun JducnosumueHocmu HarJsSgHO OTJMYAET II0 XapaKTepy
I'PasKIAHCKUI MIPOIlecC OT yroysioBHOro. OH 3aK/ai04yaeTcsl B BO3MOXXHOCTHU
YUYaCTBYIOILIMX B [iejie JiMil, B MEepBYI0 ouepelib CTOPOH, PacCIOpPSIKaTbCs
CBOMMM MaTepuaJIbHBIMU U IIpolieccyasbHbiMM mpaBamu. Cynd 6e3 obpa-
IIeHNsT K HEMY C MCKOM He BO30yKIaeT rpaskJgaHCKOro pmena. JlaHHBIN
MIPUHLIMIT MMEeT OoIlpeie/ieHHble Iipeaesibl AeucTBus. Tak, cynd He IpUHU-
MaeT MpM3HaHMe MCKa OTBETYMKOM, He YTBep>KAaeT MUPOBOe COorJiallieHue
CTOPOH, €C/IM 3TU IEeMCTBUS IPOTHBOpeUaT 3aKOHY, IIPaBOBbIM aKTaM WU

HapyIlIaloT IIpaBa ¥ OXpaHseMble 3aKOHOM MHTEPEChI APYTUX JINII,.

§ 2. [ToacyaHoCTh rpa>kIaHCKUX eI

IIpu nmomauve MCKOBOTO 3asIBJIEHMSI B CY/, IEPBOM MHCTAHLIMMA JIJIs1 TIep-
BOHAUA/JIbHOI'O PACCMOTPEHMSI UM paspellieHus HeoOXOOMMO IMpPaBUIbHO
OIpeAe/INTh CUCTEMY CYA0B, K KOMIIETEHIMY KOTOPOV OTHOCUTCSI CITOP.

B cootBerctBuM co cr1. 22 I'TIK P® K kKomIeTeHImM CymoB OOIIein
IOPUCAVKIIMM OTHOCSITCS CJieAylollye rpaxkaaHCKue Jaea:

1) uckoBbIe fea ¢ yuacTHeM IpaskjiaH, OpraHmsaliii, OpraHoB rocy-
IapCTBEHHOM BJIACTM, OPraHOB MECTHOI'O CaMOYIIpaBJIEHMSI O 3alluTe
HapyIIeHHbIX WM OCHapuBaeMbIX IIpaB, CBOOOJ M 3aKOHHbBIX MHTEPECOB,
IO CIIOpaM, BO3HMKAIOIIMM M3 TPaskIAHCKUX, CEMEMHbBIX, TPYIOBbIX, XKU-

JIMIIHbBIX, 3€MEJIbHbIX, S9KOJIOTNMUYECKNUX N MHbIX HpaBOOTHOLHEHI/II‘/JI;
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2) TpeboBaHMsl, 10 KOTOPHIM BbIIA€TCSI CYI€OHbIN ITPUKa3;

3) mena ocoboro Mpou3BO/ICTBA;

4) pnena o6 ocnapMBaHUM peIIeHUM TPETENCKUX CYIOB M O Bbigaye
MCIIOJTHUTEJIbHBIX JIMCTOB Ha MPUHYIUTEIbHOE UCIIOJIHEHME PEIleHuin Tpe-
TENCKUX CYJIOB;

5) mena o mpu3HAHUM U MPUBEIEHUM B UCIIOJHEHME pelleHUl UHO-
CTPaHHBIX CYJOB U MHOCTPAHHBIX apOUTPAKHBIX PeIleHMI;

6) mena o0 OKasaHMM CONEMCTBUS TPETEMCKMM CydaM B Caydasx,
IIpeIyCMOTPEHHbIX (eflepaJbHbIM 3aKOHOM;

7) meJia MO KOPIIOPATMBHBIM CIIOPaM, CBSI3AHHBIM C CO3[IaHMEM IOPU-
IMYEeCKOro JIMIIA, VIIPaBJIeHMEeM UM WIM YYAaCTMEM B IOPUAMYECKOM JIUIIE,
SIBJISIOILIEMCSI HEKOMMEPUECKOM OpraHusaiueit, 3a MCKIIUYeHeM HEeKOM-
MepUeCcKMX OpraHm3alyi, Jeja M0 KOPIOPaTUBHBIM CIIOpaM KOTOPBIX de-
IepaibHbIM 3aKOHOM OTHECEHBI K ITOICYIHOCTHM apOUTPasKHBIX CY/IOB.

Il pacripeneneHnsl TPpasKIaHCKMUX e MEXKAY CymaMy OOIei I0puc-
OUKLIMM CO3JaHa CUCTeMa ITOACYOHOCTM, KOTOpasl yCTAaHABJIMBAeT ITpaBua
OTHECEeHMSI KaKIOro Jiejia K KOMIIETEHLIMY KOHKPETHOI'O CyIa OOIIel Iopuc-
IVUKLVUA IJI eT0 paCCMOTPEHMsI ¥ pa3pellieHns B IepBOM MHCTAHIIVIA.

Cucrema cynoB o01eN opucaukuymu Poccun gBisieTcsl pa3sBeTBIIEH-
HOJ ¥ BKJIIOUAeT pas/IMyHble YPOBHU U TOACUCTEMBI. B 1iensix msydeHms
TEeMbI IIOACYSHOCTHU Pa3fe/iMM CUCTEMY CYIOB OOIeN IOPpUCAUKINUN Ha JBe
TIOJICYCTEMBI:

1) momcucTeMa CymoB, pacCMaTPUBAIOIIMX I'PasKIaHCKMeE Jeja B Ka-
yecTBe CyAa IepBOM MHCTAHLIMM, BK/IIOYAas MUPOBBIX CY[el, TaKKe BbI-
TTOJIHSTIOIIVIX COOTBETCTBYIOLIYIO (DYHKIINIO,

2) TOACUCTEMY CY[IOB, BBIMOJHSIOIMX (DYHKINUM anesIsSiMOHHOM,
KaCCallMOHHOM ¥ HaA30pHOM CyIeOHbIX MHCTAHIIMI CYIOB OOIIei Hopuc-
IVKINUYN IJIS TPasKAaHCKUX IeJl.

Il y4eOHbIX 1iejieil BOEHHbIe CY[bl, MMEIOIIMe CIIelMaIbHYI0 KOM-

MIeTEHIINIO, paCCMaTPMUBAThCS He OYIyT.
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Cynpl, paccMaTpMBaloliye T'pakIaHCKMe Ieja B KadyeCTBE CY/IOB
IIePBOM MHCTAHIMM, MOYXHO YCJIOBHO Pa3Ae/inTh Ha YeThIpe YPOBHSI:

1) mupoBbIe Cyaby;

2) palilOHHbIE CY[IbI;

3) cynbl cyobekToB Poccuiickon Denepaniyiu;

4) Bepxosubiit Cyn Poccuitckon @enepaiiyin.

Cyppl, BbINOJHSIOMME GYHKUIMM ane/UISIMOHHOM, KaCCalMOHHOM
M HaZI30PpHOM CyAeOHbIX MHCTAHLMI CYIOB OOIIeN I0PUCAUKINN TIPU Iepe-
CMOTpe IpaskIaHCKUX JeI:

— paliOHHbIe Cybl (aneUISIMOHHAS MHCTAHLINS);

- cynbl cyobekToB Poccuiickonn @epepatiuy (anesuisiiMOHHAsT MH-
CTaHLIVS);

— amneJUISIIMOHHbIEe CyAbl (anesuIsIIMOHHAs MHCTAHIINS);

— KaCCalMOHHbIE Cyabl (KacCallMOHHAs MHCTAHIINA);

- BepxoBubii Cygn Poccuitckon ®@epepanumu  (KaccalyoHHas,
HaJ30pHAasI MHCTAHLIVS).

Cucrema mnpaBuI IIOACYIHOCTM BK/IIOUaeT B cebs IMpaBuja POOBOM
MIOACYIHOCTH, pacIpemesisionieil rpakgaHcKkue mejla MeXKIY YPOBHSIMU
CyIOB OOIleNM IOPUCAVKIIUM [IJISI pACCMOTPEHMSI B KauecTBe Cyla IepBOU
MHCTAHIIMM, a TaKKe ITpaBuja TeppUTOPUATBLHON MONCYIHOCTHU, pacipeme-
JITIONIEN TpakgaHCKMe Jeja B paMKaxX OTHOI'O YPOBHS CYIOB OOILIen
IOPUCIUKIMUM B 3aBMCUMMOCTY OT IIPM3HAKA MECTOIIOJIOKEHMSI YKa3aHHOT'O
B 3aKOHE OOBeKTa MJIM MeCTa HaxoxKaeHus (MecTa SKUTeJIbCTBA) YKa3aHHO-
ro B 3aKOHE CyObeKTa.

Ins ompeneneHust MOACYTHOCTY KOHKPETHOIO T'PaKIAaHCKOIO Jeia
II0CJIefOBAaTEe/IbHO IIPMMEHSIIOTCS IIpaBMJia CHavasa poJIoBOM, a 3aTeM Tep-
PUTOPUATILHOM MOICYAHOCTMN.

PaccMmoTpeHne cynoM Jeia B IepBOM MHCTAHIMM O3HAaYaeT ITepBOHA-
yajibHOE paspellleHye Jeja MO CYIIECTBY IOC/e MOCTYIUIEHUSI MCKOBOTO
3asBJieHMs (3asBJieHMs1) B cyd. PaccMoTpeHMe Jesa B MOC/AeAVIOIINX MH-

CTAHIMSIX O3HAUYAEeT ero MepecMoTp, MPOBEPKY 3aKOHHOCTY M 06OCHOBaH-
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HOCTM paHee BbIHECEHHOTO CY/IeOHOro aKkTa o ey B Onpede/ieHHbIX 3a-
KOHOM OuUepeqHOCTH U TIOpSIIIKe.

IIpasuna podosoii nodcyonocmu. CorjyacHo ct. 23 I'TIK P® k nog-
CYOHOCTY MMPOBOTO CyAbJ OTHOCSITCS HeJia:

1) o BbIIaue Cyie6HOro MpuKasa;

2) o pacTtopykeHuu Opaka, ecyii MeKIY CyIIpyramu OTCYTCTBYET CIIOp
O IeTsIX;

3) o pasmesie MeXOy CYIpyraMmy COBMECTHO HAXXUTOTO MMYIIIECTBA
TIIpU 1IeHe MCKa, He TPEeBbIIIAIOLIEN MSITUIECSITU ThICSY pyOJIein;

4) o MMYIIECTBEHHbBIM CIIOpaM, 3a UCK/IIOYEHNEM JIeJI O Hac/ieoBa-
HUM MMYILIECTBA M AeJl, BO3HUKAIOIIMX M3 OTHOILIEHMI 110 CO3TaHMIO U VC-
IIOJIb30BAHMIO PEe3yJIbTaTOB MHTEJIJIEKTYJIbHOM OEeSITeIbHOCTU, IIpU IIeHe
1cKa, He mpesbiaroieii 50 000 py6iieis;

5) mo MMyILeCcTBeHHBIM CIIOpPaM, BO3HMKAIOILIMM B cdepe 3allAThI
IIpaB IOTpebuTenei, mpu leHe ucka, He npesbimaioniein 100 000 pybiiern.

demepasbHBIMM 3aKOHAMM K IOACYJHOCTM MMUPOBBIX CYAe MOTYT
OBITH OTHECEHBI U IPYyTHeE Jeia.

Ecnu ke B OJHOM 3asIBJIEHMM YKa3aHO HECKOJIbKO TpeOOBaHMIA, OTHU
13 KOTOPBIX MOJCYIHbI MUPOBOMY CY[ibe, a IPyTHe palilOHHOMY CyAY, TO BCE
TpebOBaHMS TOMJIEXXAT PACCMOTPEHMIO B palOHHOM cyjne. CIopbl MeXmy
MMUPOBBIM CYAbEM ¥ PaIOHHBIM CYOM O TMOJCYIHOCTH He JOITyCKAIOTCSI.

Cynpl cyobekToB PD B KauecTBe cyja mepBOil MHCTAHIIMM B HACTOSI-
Iee BpeMs pacCMaTpMBAIOT JieJa:

— CBSI3aHHBIE C TOCYAAPCTBEHHOM TaTHOM;

— O IIPU3HAHMUU U UCIIOJTHEHUM PellleHNI MHOCTPAHHbIX CY/IOB.

BepxoBubiit Cyn Poccuiickon @epepatinm, corjiacHo @egepaibHOMY
KOHCTUTYIIMOHHOMY 3akoHy OT 5 ¢eBpams 2014 r. Ne 3-®K3
«O BepxoBuom Cyne Poccuitckon ®enepaiinn», B KauecTBe Cyjia IepBOM

MHCTaHLIMU B HACTOALIee BpeMsd I'pa’KAaHCKMeE eJia He paCCMaTpMBaAeT.
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Bce nesna, He oTHeCEHHbIE 3aKOHOM K BeJIEHMIO MHbIX YPOBHEN CYO0B
o0ILIel IOPUCAMKILINMM, B KAaUeCTBe Cy/a MepBOM MHCTAHIMM pacCMaTpuBa-
IOTCSI paliOHHBIMM CYIaMU

IIpasuna meppumopuanvHoli nodcyoHocmu. C IOMOIIbIO TEPPUTO-
PUAJIBHOM TOACYOHOCTM T'PakJaHCKMUe [ejia, ITOABeJOMCTBEHHbIE CYIY,
pasrpaHNMUYMBAIOTCSI MEXAY CyIaMM OJHOI'O YPOBHSI BHYTPU CYAeOHON CU-
CTEeMbI 10 TOPU3OHTAJIN, T. €. B IIPOCTPAHCTBE, HA KOTOPOE PacIpOCTpaHsI-
eTCsl X IOPUCOUKIMOHHAS IesTe/IbHOCTb.

Ecyim 3aKkOHOM M/ JOTOBOPOM He IIPEeAYyCMOTPEHO MHOE IIPAaBMUJIO, TO
MICK TIOJIAeTCSI B TOT CYI, K MOACYIHOCTY KOTOPOrO OTHOCUTCSI MECTO KU-
TeJIbCTBa (aapec) oTBeTunKa. HasBaHHOe mpaBMJIO COCTaBJ/ISIeT OO B
TePPUTOPUAJIBHONM MOACYIHOCTU B €€ KIaCcCUUKaALIVN.

B omnpeneneHHbIX 3aKOHOM CJIyuyasX Ha YCMOTpPEHME MCTIA MCK MO-
SKET TIPembSBJISITHCS KaK NIPUMEHSST o0lliee IPaBUJIO TePPUTOPUAIHBHON
MOJICYAHOCTH, TaK U IO MeCTy, ykazaHHOMY B cT. 29 I'TIK PO.

Takoii Buf, TePPUTOPUAJILHOM TTOACYIHOCTY MIMEHYETCS aIbTepPHATVB-
HOM TE€PPUTOPUATILHOM ITOACYTHOCTBIO MJIU TIOICYTHOCTBIO IO BEIOOPY MCTIIA.

HasBaHHOe mpaBo NpeaoCTaBISIeTCsI UCTIY B CJIEAVIOIINX CTydasiX:

— JICK K OTBETUYMKY, MECTO KUTEJIbCTBA KOTOPOI'O HEM3BECTHO MUJIM KO-
TOPBIM HEe MMeeT MecCTa KUTeJIbCTBa B Poccuiickon @enepanym, MOKeT ObITh
IIpeIbSIBJIEH B CYJ IO MECTY HaxXOKIEHMS ero MMYIIeCTBa MJIM II0 ero Io-
cJlegHEMY M3BECTHOMY MeCTY sKuTejibcTBa B Poccuiickon Demepariyin;

— JMCK K OpraHM3aluy, BbITEKAIOIINUI U3 JesITeJIbHOCTU ee (uimasia
VI TIPEACTAaBUTEIbCTBA, MOSKET OBITh IIPEIbSIBJIEH TAKKE B CY, IO apecy
ee ¢umaaa Win MpeacTaBUTEIbCTBA;

— MICKM O B3bICKAHMM aJIMMEHTOB U 00 yCTaHOBJIEHUM OTIIOBCTBA MO-
I'yT OBITb IPEIbIBJIEHbI CTLIOM TaKKe B CY/[, 110 MECTY ero XKUTe/JIbCTBA;

— JICKM O PaCTOpsKeHUM OpaKa MOTYT IPeabsIBISIThCS TaKKe B CY/I, 110
MECTY SKUTEJbCTBA MCTIA B CJIYYasiX, €CJIM IIpU HeM HaXOOUTCSI HecoBep-
IIIEHHOJIETHUM MJIM TI0 COCTOSIHMIO 3[IOPOBBSI BbIE3[, MCTIIA K MECTY KU-

TE€JIbCTBA OTBETUMKA IIPENCTABJISIETCS ]I HETO 3aTPYIHUTEIbHbBIM,
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— MCKM O BO3MellleHMM Bpeda, MPUUMHEHHOT'O YBeUYbeM, MHBIM I10O-
BpeXIeHNeM 300pPOBbsI WM B pe3yJibTaTe CMEePTU KOPMMJIbIla, MOTYT
TIPeIbSIB/ISIThCS MICTIIOM TaKsKe B CYJ, 10 MECTY €ro XUTEJIbCTBA MU/ MECTY
MIpUYMHEHMS Bpea;

— MCKM O BOCCTAHOBJIEHUM >KUJIMILHBIX IpaB, BO3BpaTe MMYIIECTBA
WU €r0 CTOMMOCTH, CBSI3aHHbIE C BO3MeIlleHMeM YObITKOB, MPUYMHEHHbIX
IrpakJaHMHy HE3aKOHHBIM OCYKIEeHMEeM, He3aKOHHBIM ITpUBJIEUEHMEM
K YTOJIOBHOM OTBETCTBEHHOCTM, HE3aKOHHbIM IIpUMMEHEHMEM B KauecTBe
Mephbl ITpeceyeHmst 3aK/II0UeHNsl TIof, CTPaxy, MOANMCKM O HeBble3dzae Jnbo
HEe3aKOHHBIM HaJIO>KeHMeM agMUHMUCTPATMBHOI'O HaKa3aHMs B BUJIe apecTa,
MOTYT IPeIbSIBISTHCS TaKXKe B CYJ, 10 MECTY YXKUTebCTBa MUCTIIA;

— MICKM O BOCCTAHOBJIEHMM TPYIOBBIX M MEHCUMOHHBIX IpaB, a TaKxkKe
MICKM, CBSI3aHHbBIE C COLMAJIbHBIMM BBIIIJIATAMM U JIbI'OTaMM, MOTYT IIpeIb-
SIBJIITHCSI TAK3Ke B CY/I, IO MECTY JKUTEJIbCTBA UCTIIA;

— MCKM O 3allliUTe IIpaB IMOTpeduTesiel MOTYT ObITh IIpeIbsIBJEHbI
TaK’Ke B Cy[ 10 MeCTY JXUTeJIbCTBA WIM MeCTy mpeObiBaHMSI UCTIA OO
IO MeCTY 3aKJIIOUeHMs UM MeCTy UCIIOJTHEeHMS JOTOBOPa;

— uHbIe, ycTaHoByieHHbIe ['TIK PO, ciayuan.

OO6mias, a Takke aJbTepHATMBHAs TeppPUTOpPUAIbHASI TMOACYAHOCTD
MOSKeT ObITh M3MeHeHa MO COIVIAIIeHUIO CTOPOH IO MPUHSATUS apOUTpask-
HbIM CYZOM 3asiBJIEHMSI K CBOEMY MPOU3BOACTBY. TaKoi BUA, T€PPUTOPU-
aJbHOM TMOJCYAHOCTM Ha3bIBaeTCs AOTOBOPHBIM WM IMOJCYAHOCTBIO IO
corJiallleHMio CTOpOH. B pamkax maHHOTrO IpaBwjia CTOPOHAMM CIIOP MO-
KeT ObITh TlepeJlaH Takke Ha paCCMOTpPeHMEe TPETeMCKOro CyAa.

OTHeceHMe 3aKOHOM MCKa K MCKJIIOUUTETbHOMY BUAY TEPPUTOPU-
aJbHOM TIOACYAHOCTM WCK/IIOUYAeT BO3MOKHOCTb TPUMEHEHMUS MCTIIOM
IpYTUX BUAOB IMOJCYIHOCTU U OOSI3bIBAET €ro Ipyu Iojavye MCKOBOTO 3asiB-
JIeHUsI U OmpeAesieHMM TMOACYIHOCTU apOUTPasKHOTO Jejia PyKOBOMCTBO-
BaTbcs npaBuaamu cT. 30 I'TIK PO,

K nmpaBwiam MCKIIOUUTEbHON TEePPUTOPUATIBHOM TOACYIHOCTU 3a-

KOH OTHOCUT CJIeAYIOIIINE:
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— MCKM O IpaBaxX Ha 3eMeJibHble y4YaCTKM, YUYaCTKM HeOp, 3HmaHus,
B TOM YMCJIe KUJIble M HEXWJIble TOMeIleHUs, CTPOEHUS, COOPY>KEeHMSI,
Ipyrue OObeKThI, IIPOYHO CBSI3aHHbBIE C 3eMJIeM, a TaKyKe 00 OCBOOOKIe-
HUM MMYVILIECTBA OT apecTa IPembsIBSIIOTCS B CY[I II0 MECTY HaXOXKIEHMS
3TUX OOBEKTOB WJIM apeCTOBAaHHOI'O MMYIIIECTBA;

— MCKM KPeguUTOpPOB HacJieqoaaTesIsl, IpeabsiBjiseMble 10 MPUHSTUS
HacJieACTBa HacAeOHMKAMM, MOACYAHbI CyAy IO MECTy OTKPbITUS
HacJIe[ACTBa;

— MCKM K IIepeBO3UMKaM, BbITEKalollyie U3 JOrOBOPOB I€PEBO3KH,
IIPeIbSB/ISIIOTCS B CY[, IO ajpecy IepeBO3uMka, K KOTOPOMY B YCTaHOB-
JIEHHOM ITIOpsIIKe ObljIa IpeabsiBjIeHa IPeTeH3Ms.

— MICKM O 3alliUTe IIpaB UM 3aKOHHBIX MHTEPECOB TPYIIIbI JIMII, B TOM
yycJie IpaB MOTPebUTeeN, TOAAIOTCS 10 aApecy OTBETUYMKa.

Kpome Toro, cornacHo ct. 30.1. I'TIK P® noxacynHocTh fes, cBsI3aH-
HBIX C OCYIIECTBJIEHMEM CyaaMy (PYHKUMIMA CONEMCTBUSI U KOHTPOJISI B OT-
HOILIEHUM TPETEeMCKUX CYAO0B, OIpeaesIsieTcs 1o CIeOYIOIIMM IIPaBUIaM:

— 3asBjieHMe 00 OTMeHe pellleHUM TPeTeMCKUX CYAOB UM MeXAyHa-
POAHBIX KOMMEpPUECKMUX apouTpaskeit, IpMHATBIX Ha Tepputopum Poccuit-
ckou Pemepanyy, MOJAeTCsI B PaliOHHBIM CYy[I, Ha TEPPUTOPUM KOTOPOTO
IIPUHSITO pellleH)e TPEeTeMCKOro Cynaa, MO COIVIAIEHMIO CTOPOH TpeTeu-
CKOT'O pa3bympaTesbCcTBa 3asiBjieHMe 00 OTMeHE pellleHUs] TPEeTeMCKOro cyaa
MOKeT ObITh IOJAHO B PAalOHHbBIN CY[ IO MECTY HaXOKIEHUS UM MECTY
SKUTEJIbCTBA OAHO M3 CTOPOH TPETENCKOro pa3oupaTeibCTBa;

— 3asIBJIEHME O BbIJIaue MCIIOJTHUTEIBHOTO JIMCTA Ha MMPUHYIUTEIbHOE
MCIIOJTHEHME PelleHUI TPETEMCKUX CYIOB M MEeKIYHApOIHbIX KOMMepUe-
CKUX apOuTpaskel, MPUHATHIX Ha Tepputopum Poccuiickon @emepaiiyn,
TIOJa€TCS B PaliOHHBIN CY, IO MECTY HaXOXKIEHMS WM MeCTY SKUTeJIbCTBa
IOJIKHMKA JIMOO, eCI MeCTO ero HaXOXKAeHMST MUJIM MECTO JKUTeIbCTBA He-
M3BECTHO, ITI0 MEeCTY HaXOXKIEHMSI MMYILECTBA JOJDKHMKA — CTOPOHBI Tpe-
TEMCKOIO pa3dupaTe/NbCTBa, II0 COLJIAIIEHUIO CTOPOH TPEeTEeMCKOro

pasbyupaTesbCTBa 3asBjIeHMe O BblAaye MCIIOJHUTEIbHOIO JIMCTa Ha IMpU-
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HYyIUTeIbHOEe MCIIOJIHEHME peIlleHMs TPEeTeMCKOro CyAa MOXKeT ObITh ITO-
IlaHO B PaMOHHBIN CyH, Ha TEPPUTOPUM KOTOPOTO MPUHSITO pelleHue Tpe-
TEMCKOro CyAa, JIMOO B PaliOHHBIM CYy/, 110 MECTY HaXOKIEHMS MU MECTY
JKUTEJIbCTBA CTOPOHBI TPETEMCKOTO pa3dMpaTesbCTBa, B MOJIb3y KOTOPOM
IIPUHSITO PeIlleHNe TPETECKOTO CYAa;

— 3asiBJIeHMe 00 OCYILECTBJIEeHUM CYIOM (PYHKIIMUI COMNENCTBUS B OT-
HOIIIEHUM TPETEMCKMUX CYIOB IOJAeTCsS B PaliOHHBIN CYy/, 10 MeCTy IIpOBe-
IeHMSI COOTBETCTBYIOIIEro TPETEMCKOIo pa3duparebCTBa.

Takum o6pasoM, mpy MOMOILM MPaBUJI MOACYIHOCTU MUCTEL Onpee-
JIIeT Cy, IJISI TTIOJauM MCKOBOT'O 3asiBJIEHMS, a TaKKe IOC/IeIYIOIIero pac-

CMOTpEHNMI 1 pa3pellieHNsd geJid.

§ 3. I'pakgaHCKMe MpoIieccyajJbHbIe OTHOIIEHUS U UX Cy0beKThI. McK

['paskgaHCKyMe IpoleccyaabHble OTHOIIEHMS CKJIAAbIBAIOTCS MCKITIO-
YUTEJHbHO MEXAY CYIOM U APYTMM YYaCTHMKOM I'paskIaHCKOTro IIpoliecca
110 TIOBOJY PAcCCMOTPEHMSI, paspelieHns] ¥ MepecMOTpa I'PaskIaHCKUX Iel
CyaoM O0I1Iel I0PUCAUKIMA. TaK, 13 OTAe/bHbIX TPABOOTHOILIEHUIT MEXIY
CYAOM U KaKIbIM APYIMM YYaCTHMKOM (CYOBEKTOM) IIpoIecca CKIaabliBa-
eTCSI CJIOSKHBIM KOMILJIEKC ITPABOOTHOILIEHMH 10 KasKIOMY JeJTy B 1I€JIOM.

Takum oOpasom, mpolleccyajibHble OTHOIIEHMSI CKJIAAbIBAIOTCS IO
CXeMe: «CY[ — UCTeI»; «CYyJ — OTBETUMK»; «Cy[ — TPETbE JINIIO, 3asIBJISIO-
I[ee CaMOCTOSITeJIbHbIe TpeOOBaHMS OTHOCUTEJIbHO IIpeaMeTa CIIopay;
«CyJH, — CBUAETEJb» U C MHBIMU CYyOBEKTaMM, TaKMM 0Opa3oM, BO3HUKAET
MHOYKECTBO ITPaBOOTHOIIIEHNI, CTOJIbKO, CKOJIbKO pa3 peayM3yeTcs IIpo-
IlecCyajibHOe IIpaBO MJIM IIpOliecCyasbHasi OOSI3aHHOCTb KOHKPETHOTO
y4YacTHMKA TIpoIlecca.

['paskgaHcKue mpoleccyajbHble OTHOIIEHNSI BO3HUKAIOT, M3MEHSIOT-
Cs1 ¥ IpeKpallialoTCs Py HAJIMUMY COBOKYITHOCTM CJIEAYIOIIMX OCHOBAHUM
BO3HMKHOBEHMSI:

— HOpMa Ipa’kIaHCKOr'o IPOLIeCCYaIbHOTO ITPaBa;

— rpaskJaHCKas MpolieccyaibHas 1eeclocCoOOHOCTb;
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— IIpolieccyajbHOe AelCTBME YUaCTHMKA.

I'paskmaHCcKue ImpoleccyaibHbIe ITPAaBOOTHOIIEHMSI BO3HUKAIOT TOJIb-
KO IIpY HaJIMUMM TIpeayCMaTpPUBAIOILEM TaKoe MPaBOOTHOIIEHME HOPMBI,
O0e3 Hee OHM He BO3HMKAIOT. Tak, oOsKajoBaHMe AEUCTBUM CyIa, B TOM
yycjie YaCTU ITOCTAHOBJIEHUM, MPOIeCCYaIbHbIM 3aKOHOM He IpeayCMOT-
pPeHO, B CBSI3M C UeM 3KajIoObl Ha JaHHbIe IMOCTAHOBJIEHMS BBIILIECTOSILIYM
CyZOM He OYIOYyT HU HPUHSITHI, HM PACCMOTpPEHbI, IIOCKOJIbKY 0€e3 Haums
IIPaBOBOV HOPMbI, YCTAHABIMBAIOIIEN BO3MOXHOCTb peanusaluy IpaBa,
TaKO€e IIPaBOOTHOIIIEHVE BO3HUKHYTh HE MOJXKeT.

I'paxcdanckas npoueccyanvHas npasochocoO6HOCMb — 3TO CIIOCOO-
HOCTb 00j1a/1aTh T'pa’kIaHCKMMM IIPOIleCCYaJIbHBIMM IIpaBamMy M HECTHU
IpaskIaHCcKue mpolieccyanabHble ob6si3aHHoCcTU. CoracHo cT. 36 I'TIK PO
IpaskIgaHCKas IpoIeccyaJbHasi IPaBOCIIOCOOHOCTb MPU3HAETCS B PaBHOM
Mepe 3a BCeMM TI'pakIgaHaMM ¥ OpraHuMsalusIiMu, 00/1aJalolIMy COTJIACHO
3aKOHOaTebCTBY P®D, mpaBoM Ha cymeOHYIO 3allMTy IIpaB, CBOOOM U 3a-
KOHHbBIX MHTEPECOB.

I'pasxcdanckas npoueccyanvHas deechocoOHOCMb — 3TO CIIOCOO-
HOCTb CBOMMM [EMCTBUSIMU OCYILECTBJISITh IIpolieccyalibHble IIpaBa, BbI-
TIOJIHSITh ITPOIIeCCyaIbHble 00SI3aHHOCTY U IOPYYaTh BeJeHMe Jejia B Cy/Ie
npencraBuTento. OHa NPUHAIJIEKUT B IIOJJHOM OOBEMEe TIpaykaaHaMm, OO-
cturimM Bospacta 18 set, u opranmsanysim (4. 1 cr. 37 I'TIK P®D).

HecoBepiileHHOJIeTHUI MOKeT JIMUHO OCYILECTBJIITh CBOM IIpoliec-
CcyaJibHble IIpaBa U BBINOJIHATh OO0SI3aHHOCTM B CYJle CO BpeMeHM BCTYIILjie-
HUSI B Opak WM OOBSIBIEHUS €ro IOJHOCTbIO J1eeCIIOCOOHBIM
(amaHcumnanys) (4. 2 ct. 37 I'lIK PO).

B ciyuasix, ipenyCMOTpeHHbIX (elepabHbIM 3aKOHOM, IO AeJiaM,
BO3HMKAIOIIMM U3 TPaKIAHCKUX, CEMENHbIX, TPYIOBbIX, ITYOJMUHBIX
M MHBIX IIPAaBOOTHOIIEeHMI, HeECOBEPILIEHHOJIETHME B Bo3pacTe oT 14 o 18
JIeT BIIpaBe JIMUHO 3allMIIATh B CyIe CBOM IIpaBa, CBOOOAbI M 3aKOHHbIE
mHTepechl. [Ipy 3TOM Cy[ BIipaBe MpMBJIeUb K YUaCTUIO B TaKUX JejiaxX 3a-

KOHHBIX TTpeicTaBuUTes el HecoBepilleHHOeTHUX (4. 4 cT. 37 I'TIK PO).
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Cybsexkmbul 2paxcOaHCKUX NpoOUecCyaibHblX omuouleHui. B rpask-
IaHCKOM ITpOllecCe BbIJIEJSIIOT TPU OCHOBHbIE TPYMIIbI CYOBEKTOB I'pak-
IlaHCKOTI'0 Tpoliecca:

1) cyn (emyHOMMYHO JIMOO B KOJUIETMATIBHOM COCTaBe);

2) uiia, y4acTBYIOIIME B JeJI€;

3) Jniia, COMEMCTBYIOIIME OCYIIECTBIEHUIO ITPaBOCY IV,

CnenmanbHOM KaTeropuein CyobeKTOB I'PaskIaHCKOro IIpolecca SB-
JISTFOTCSI TIPEICTaBUTETN.

K mepBoit rpymie OTHOCSTCS CydbM CYOOB OOIIEN IOPUCOUKIIAN
"I MMPOBBIE CYIIbU.

Cyn - 006s13aTeIbHbIN YYACTHUK MPOIECCYaJTbHOIO OTHOILLIEHMUS, OCY-
1€ CTBJISIIOIINI B IIPOIIeCCe ABe OCHOBHbIE (DYHKIIVNA:

— OpraHM3alMOHHO-00ecIeuBaoIIyio (IIpoliecCyabHYyI0), KOTOpast
3aK/IIOUaeTcss B obecriedyeHuM COOJIOOEHMSI TIPOIeCCYaJibHOM (OPMBbI
M OKa3aHMe CONEeNCTBMS YYaCTHMKAM B peaM3aliuy UX Ipas;

- IpaBocyaue (MaTepuabHO-TIPaBOBYIO (PYHKIMIO), KOTOpasi 3aKJIio-
yaeTcsl B pacCCMOTpPeHMM Jeia IIo CYIIeCTBY, IlepecMOoTpe Jea.

JInma, yyacTByoollye B Aejie, — CyObeKTbl, KOTOPbIX OT/IMYAeT HaJIu-
yye JMYHOM MM TPo¢eCCUOHATBHOM 3aMHTEPECOBAHHOCTM K IIpeMeTy
nporiecca. K ux umciay OTHOCSTCS: CTOPOHBI (MCTeI, U OTBETUMK), TPETbU
nuia (3asIBJISIIOILIME M He 3asIBJISIIONINE CaMOCTOSITe/IbHBIX TPEOOBaHMIA OT-
HOCUTEJIbHO IIpeaMeTa CIiopa), MPOKypop, Juiia, oOpaliaioiiyecs B Cy[
3a 3aIMTON IpaB, CBOOO M 3aKOHHBIX MHTEPECOB APYIUX JIUI WJIU BCTY-
Maolye B IPOLeCC B LE/SIX JauM 3aK/IIOUeHMsI IO OCHOBAHMSIM, Ipeny-
CMOTpeHHbIM CT. cT. 4, 46 u 47 TI'IIK P®, 3aaButenu u nppyrue
3aMHTEepeCcOBaHHbIE JIMIIA IO JejlaM 0COOOro IMPOU3BOACTBA. 3aMHTEpPECO-
BAaHHOCTDb OIIpeJesIsieTCs MCXOAS M3 OTHOIIEHMSI TOrO MJIM MHOrO JIMIla
K IIpeaMeTy Ipoliecca — CIIOPHOMY MaTepuaibHOMY ITPaBOOTHOIIEHMIO.

IIpaBa ¥ O0OSI3aHHOCTM JIMII, YYAaCTBYIOIIMX B [ejie, M3JI0KEHbI
B cT. 35, 39 I'TIK P®:

— 3HAKOMMUTbCSI C MaTepuaiaMu ea;
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— IeJiaTh BBIMMUCKY U3 HUX;

— CHMMATb KOIIUM;

— 3asIBJISITb OTBOJIbI;

— IIPeICTaBJISITh JOKA3aTe/IbCTBA M YYaCTBOBATh B UX MCCJIETOBAHUN;

— 3a7aBaTh BOIIPOCHI IPYTUM JIMIIAM, YYACTBYIOIIMUM B JIejie, a TaKkKe
CBUAETEJISIM, SKCIIEPTaM U CIIeLMaIMCTaM;

— 3asBJIITHb XOJATalCTBa, B TOM uucjie o0 uMcTpeOOBaHMM OOKa3a-
TeJIbCTB; JaBaTb OOBSICHEHMSI CYyIy B YCTHOM U IMMCbMEHHOM (opMme;

— NIpeICTaBJISITh CyAy CBOM JOBOJbI ¥ MHEHMS IO BCEM BO3HMKAIO-
IIIM B XOJle CyIeOHOro pa3dyupaTe/bCTBa BOIIPOCaM;

— BO3pa)kaTb OTHOCUTEJbHO XOHATAalCTB M IOOBOAOB APYIUX JIMII,
YUYaCTBYIOIINX B JieJie;

— 00’kajioBaTh CyAeOHbIe TOCTAHOBJIEHMS (peIlleHMs, OTIpeIe/IeHMS] ).

JInia, yyacTByOILMEe B Jiejie, MOT'YT MCIIOJIb30BaTh ITPeIOCTaBJIeH-
HbIe 3aKOHOZATEbCTBOM O I'PaskAaHCKOM CYAOIIPOM3BOACTBE APYTrye IIpo-
lleccyajibHble IIpaBa, a TaKXe MCIIOJIb30BaTh IIpaBa, KOTOpbIE
IIpeIOCTaB/IeHbI MM APYrUMU demepabHbIMMY 3aKOHAMM.

Jluua, codeiicmayowue ocyuecmaneHuro npagocydusi. OTO CBUJETe-
TN, TIEPEBOIUMKY, IKCIEPThI, crienuaanucTbl. OHM BBITIOJHSIIOT Obecrneun-
TeJIbHble, BCIIOMOrarejbHble (YHKIMUM, OTJIMYAIOTCSI OTCYTCTBUEM
3aMHTEPECOBAHHOCTM K JIeJTy M BOBJIEKAIOTCSI B IIPOLIECC MO0 MHUIMATUBE
(XomaTaycTBy) 3aMHTEPECOBAHHOIO Jinia uian cyna. Onpenensionmm Ipu-
3HAKOM MX IIpOLIeCCYyaJIbHOTO CTaTyca BbICTYMAIOT IpolleccyasbHble 00S-
3aHHOCTM, a 3aTeM YVyKe I[polleccyajbHble IpaBa. He ciyuyaiHo
cootBetcTBYIOIMeE ctaTby I'TIK P® osarnasiensr: «O0S3aHHOCTY U IIpaBa
ceugerens» (cT. 70), «O6s13aHHOCTH U TIpaBa 3KcrepTa» (cT. 85). ITo 06b-
scHsleTcsl uX QYHKIMen comenucTBus mpaBocyanio. CamMoCTOSITe/IbHO
B IIPOIIECC OHM He BCTYIIAIOT, BJMSIHMS Ha €ro OBV KEeHMEe He OKa3bIBAIoT,
CyOBEeKTaMM PaCCMOTPEHMUS IPaskIAaHCKOrO Jejia He SBJISIOTCS, C IpeamMe-
TOM CIIOpa MaTepuaJbHLIMM IIPABOOTHOIIEHUSIMM He cBsi3aHbl. OHU BbI-

TIOJTHSIIOT MMPOdeCcCHOHA/IbHbIE 0OSI3aHHOCTY Ha BO3ME3IHON OCHOBE MO0
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COOOIIIAIOT CYly M yYyaCTHMKaAM CBeIeHMs, CTaBIllie UM U3BECTHbI BBUIY
CJIYyYalfHOTO CTeYEeHMS OOCTOSITEIbCTB.

IIpedcmasumenu. B coorBercTtBUM co cT. 48 I'PK P®, rpasxkmane
BIIpaBe BECTU CBOM JeJia B CyJe JIMYHO WIN uepes mpeacraButesen. Jlny-
HOe yyacTue B Jiejie He JIMIIAeT JIMIO IIpaBa MMEThb IIPeICTaBUTENST I10
TOMY Aeny.

ITo obmiemy mpaBumiIy, IpeaCcTaBUTEIEM MOSKET OBITh JIIOOOE JeecIio-
Cco6HOe /N0, UMelolllee HafJjesKalluM 00pa3oM YIOCTOBEpEeHHbIe MOJTHO-
MoOuMsl, TIpeACTaBUTEeJSIMM B CyJe  3a  MCKJIIOUeHuem  Jell,
paccMaTpUBaeMbIX MUPOBBIMU CYAbSIMM M PAaMOHHBIMM CYJaMM, MOTYT BbI-
CTYIIaThb aJBOKAThbl ¥ MHbIE OKAa3bIBAIOIIYIO IOPUINYECKYIO ITOMOILb JIMIIA,
MMeIOoIlIMe BbICIIee I0PUANYECKYIO 0O0pa3soBaHMe WM YUEHYIO CTeleHb I10
IOPUINYECKON CHelaJTbHOCTM.

TpaguiiMoHHO MpeACcTaBUTE/IeN He OTHOCST HU K OJHOM U3 TpeX pa-
Hee BbIIeJIEHHbIX TPYMIl CYyOBEKTOB IpaskIaHCKOro Ipoliecca (Cym; JuIia,
y4acCTBYIOIIME B feJsie; JIUIla, COMEMCTBYIOIIME OCYILECTBIEHNIO MPaBOCY-
Ioust), MpeACTaBUTEM BBICTYIIAIOT HE OT CBOEro JIMIA, a OT JIMIA, OTHOTO
"3 JINII, YYaCTBYIOIIMX B JeJie, TO €CTh BhIPAKAIOT B IIPOLIECCe UYKYIO BO-
JIIO U MIHTepecC.

VcKk - 9TO HeHTpaIbHbIM MHCTUTYT IPaKAAHCKOTO MPOIeCCYaTbHOTO
rpaBa.

VcK - 3TO MHCTPYMEHT, LIMBUIM30BAHHOE CPEICTBO 3aILUThI CyObeK-
TUBHBIX IIPaB, ONpeAesIsIIolee Criocod 3aiuThl U (GOpPMY IIPOU3BOICTBA I10
PaCCMOTPEHMIO U pPa3pelleHNnIo IPaskIaHCKUX eI B CyIe.

Nck - 9TO M camMO CpeACTBO IIPOTUMBOCTOSIHMSI OBYX WM OoJiee
(B cyiyuae BCTYIJIEHME B [€JI0 TPeThero Jiniia, 3asiBjISIONIEr0 TPeOboBaHMS
OTHOCUTEJIbHO IIpeAMeTa CIopa, ITyTeM MOAauM MCKa) CTOPOH APYT APYTY
Ha OCHOBE IPUHLMIIOB PABHOIIPABUS U COCTSI3aTE/IbHOCTM.

B HayuHOM MTepaType BbIABUTAETCS Uaesl O IBOVICTBEHHON IIPUPO/IEe

U IIOHATUM UCKaA.
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1) Kak cpeacTBa 3allUThl CYOBEKTUMBHOTO HApyIIIEHHOI'O ITpaBa MUJIA
YI'PO3bI TAKOTO HAPYIIEHMSI;

2) KaKk (opmbl, BuAa MPOU3BOACTBA Cyda IO PaCCMOTPEHUIO U pas-
pelLIeHNIO TPAKIAHCKUX JIe.

B cBsI3M C 3TMM OOHM aBTOPBI 32 OCHOBY OepyT NIepBYIO CTOPOHY
i TOBOPSIT, YTO MCK IIOJIHOCTBIO JIEKUT B cdepe MaTepuajbHOIO IIpaBa,
Ipyrye HacTauBalOT Ha TOM, UTO MCK JIESKUT B cdepe MpolecCyaabHOIo
IpaBa U SIBJISIETCSI CPEeICTBOM OOpallieHNsT K CyAay M CpeACTBOM BO30OyKie-
HusT pena. HekoTopble yueHble mpenjaraioT MOHMMATh MCK KaK eIyHOe
TIOHSITIE, COeOUHSIIONIee 0be CTOPOHBI — MaTepuaJbHO-IIPABOBYIO U IIPO-
11eCCyaJIbHO-TIPaBOBYIO.

IIpaBo Ha MCK - 3TO oOeclieueHHas] 3aKOHOM BO3MOXKHOCTb OOpa-
IIATbCSI K CYAY AJIS 3aIlMThl, BOCCTAHOBJIEHMS HapYIIEHHOrO IIpaBa MJIN
yCTpaHEeHMsI HeoNpeieJIeHHOCTH B ITpaBe.

JIByCTOPOHHMI XapaKTep MCKa peam3yeTcs Ipy pacileIlyIeHUy IIpa-
Ba Ha MCK Ha JIBa IPaBOMOYMS: C MaTepUaIbHO-IIPABOBOM CTOPOHBI IIPABO
Ha MCK IOApasyMeBaeT IIPaBo Ha YIOBJIETBOPEHME MCKa, a C IIPOoLiecCyaab-
HO-IIPaBOBOM CTOPOHBI — MPAaBO Ha MpeabsIBJIeHNE MCKa B CYI.

IIpaBo Ha npembsBJIEHNE VICKA €CTh BOIUIOIIEHME KOHCTUTYIIMOHHOTO
IIpaBa Ha oOpalleHne B Cy/I, Ha CYyJeOHYIO 3alIUTy, KaK TaKOBYIO.

Y cnoBusiMu peaym3anyy IpaBa Ha OOpalleHns B CY/I, SIBJISTIOTCS:

— HaJIM4uye MporeccyaabHOM JeeCcloCOOHOCTH Y MUCTIIA;

— coOJIIoIeHe TIPaBU/I O KOMIIETEHIIUM CYIOB U MOACYIHOCTU Ipak-
JaHCKMX eI,

— OTCYTCTBME BCTYNIMBIIEIO B 3aKOHHYIO CMJIY PEIIeHMsI VI OIpe[e-
JleHust cyga (TPeTeMCcKOro Cyja), KOTOPhIM 3aBEPIIEHO pacCMOTpPeHMe Mesia
6e3 BbIHECEHMSI pellleHNs, 10 TOXKIECTBEHHOMY CIIOpY (II0 CIIOpY MEKIY Te-
MM XK€ CTOPOHaMM, O TOM JKe IIpeJIMeTe U II0 TeM K€ OCHOBaHMSIM;

- B CJIyvasiX MpeanucaHus 3aKoHa 00 00s13aTejIbHOM ITOpSiIKe HOCY-

neOGHOro MM paspellieHrs] MCKOBOT'O 3asiBjieHUs (3asiBJieHUsI) B CIydasix,
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MIpeIyCMOTPEHHBIX 3aKOHOM (CITIOpbI U3 AOTOBOPOB CBSI3M, O IepeBO3Kax
" IHbIE);

— cobsmoneHne GopmMbl U copepsKaHMsI MICKOBOT'O 3asiBJIEHMS.

[IpaBo Ha ymOBJIETBOpEHME MCKA pean3yeTcsl MpU PacCMOTPEHUU
IleJia O CYILeCTBY M paspellleHM MaTepuaabHO-TIPaBOBOTO CIOpa B MOJIb-
3y UCTLA (3asIBUTEJIS).

Inemenmot ucka. VICK MmeeT CBOIO BHYTPEHHIOIO CTPYKTYPY U CO-
CTOUT U3 3JIEMEHTOB — MPU3HAKOB, KOTOPbIE MO3BOJISIOT IIPOU3BOAUTb UH-
OIUBUOYIU3ALMIO U KiIacCU(UKALMIO CKOB.

OnHy aBTOpbI BBIAEJSIOT TpU 3j7eMeHTa (IpeaMeT, OCHOBaHMe, CO-
Iep>kaHue WM CTOPOHbI), Ipyrue — ABa 3jieMeHTa (IpeaMeT U OCHOBa-
Hue). Ilo Hallemy MHeHMIO, HeOOXOAMMO pas3jiuyaTh CJeayolliye IBa
aseMeHTa ucka: 1) nmpenmer; 2) oCHOBaHMe.

IIpenveToM wMcKa SIBJSIETCSI MaTepuaibHO-IIPAaBOBOe TpeboBaHMe
MCTIIA, @ OCHOBAaHMEM OOCTOSITe/NIbCTBA M (DaKThl, HA OCHOBAHMUM KOTOPBIX
BbIIBUTAETCSl TpeOOBaHMe, a TakXke IPaBOBble HOPMbI, peryaupyloiiye
CIIOp ¥ IIpeayCcMaTpuBalolie Ha3BaHHbIe OOCTOSITEIbCTBA U (PAKTHI.

3akoHOJaTe b OT/IMYAaeT UCKU MeXAy cOO0U MMEHHO MCXOHASl U3 OT-
VUM Ha3BaHHBIX 2JIEMEHTOB: MpeaMeT M OCHOBaHMe, OYKBaJbHO MOHMU-
Masi MoJi HMMM TpeboBaHMe U (aKTUUYECKM MpaBOBOe ero oO60CHOBaHMeE.
IlaHHOe 3aKkjtoUeHue ciaeayeT M3 CyAeOHOM MPaKTUKU, COTJIaCHO KOTOPOM
TOXKJIECTBO MCKOB OIpefiesisieTCsl CylaMy KaK COBIIaieHe B MCKax CTOPOH
(cybbeKkToB criopa), mpemMeTa 1 ocHOBaHMs (rocTaHoBjieHMe [Ipesuanyma
Bepxosnoro Cyga P® ot 11 ampesns 2001 r. Ne 58-TTB00).

ImeHHO MOCpeACTBOM MCKa JIMIO peayin3yeT KOHCTUTYLIMOHHYIO Ta-
PaHTUIO Ha CyAeOHYIO 3alUTy CyObeKTMBHOIO IMpaBa, MpeayCMOTPEHHYIO
cT. 46 Koncturynumu Poccuitckon @enmepanyn.

111



$§ 4. ITepecMoTp CyAe€OHBIX ITOCTAHOBJICHUM!

[IpaBo Ha o6GkajiOBaHME CYIeOHBIX aKTOB SIBJISIETCS YaCThIO KOHCTU-
TYLMOHHOM TapaHTUM pean3aluy IpaBa Ha CyJeOHYIO 3allUTYy.

VHCTaHUMOHHBIN MMOAXO0M, B 005KaJIOBaHMM aKTOB Cyaa ObLT chOpMUpPO-
BaH elne B JIpeBHeM Pume 1 BOCIIpMHST BO BCEX IPABOBBIX CHCTEMAaX MMpA.
Poccusa He 6p11a nckmouenem. Ee cyngebHast cucrema TpaguIIMIOHHO CO-
CTOSUIA U3 TPeX CTYIIEeHeN, IO KOTOPhIM [IeJI0 B pe3yJbTaTe 00>KajJI0BaHMS
pellleHs] BOCXOOWIO BIUIOTh A0 BeIciiero cynal OkoHuarenbHOe GopmMupo-
BaHMe cuUcTeMbl Impousolio B 1864 r., korga B CyneOHbIX yCTaBax HaIILIO
OTpa’keHMe IMPaBUJIO paspellleHus Oejda B OBYX CYJeOHbIX MHCTAaHLMSIX —
B [IEPBOM U aIe/UISILYOHHONM U ObIIO IIPEIYyCMOTPEHO «PaCCMOTpPEHMEe Kacca-
IIMOHHBIM TIOPSIAKOM OKOHYATEJIbHBIX pellleHNni CyneOHbIX MEeCT, B CIydae
SIBHOTO HapyILEeHs! MM HelPaBUILHOTO PYMEeHeHysl 3aKOHa» 2.

CoBpemeHHas cynebHast mpaBoBasi cuctema Poccuiickon @enepanym
IIpeyCMaTpUBaeT YeTbipe MHCTAHIIVIA:

1) mepBoHaua/JIbHOE PACCMOTpEHME Jiejia IO CYILIECTBY CYIOM IepBOM
MHCTaHIINM;

2) ameJUISIIIIOHHOE TTPOM3BO/ICTBO;

3) KaccalyoOHHOe TTPOU3BOACTBO;

4) Hag30pHOEe MPOU3BOACTBO.

AnennayuonHoe npoussoo0cmaeo 10 TPAKIAHCKMM OejiaM KaK CTaays
I'PaskIaHCKOI'0 IPOIecca eCTb MHMIMMpyeMas aleUISIIMOHHOM KaJ000M

JesdATeJIbHOCTDb Cyaa aHeHHHHMOHHOﬁ VHCTAaHLIMHA II0 ITPOBEPKE 3aKOHHOCTU

! Pepopma cynoycrpoiictBa B Poccun: HOBbIN srtan. M3 mMaTepuanos 6ecempl
¢ Bukropom JKyiikoBbIM, 3aBeIYIOIIMM OTEJIOM I'PaKIAHCKOTO 3aKOHOAATE/bCTBA
n npouecca W3uCIll, 3amectutenem Ilpencenatenss BepxoBHoro Cyma PO
B OTCTaBKe, JOKTOPOM IOPUAMUYECKUX HAYK, IMPOGeccopoM, 3aCayKeHHbI IOPUCTOM
P® // 3akon. 2016. Ne 11.

2 Benuxas pedopma: Kk 150-netuto CymebHbix yctagoB : B 2 T. T. 1: Ycras
I'pakIaHCKOro cymomnpousBoacTsa / mog pen. E. A. bopucosoii. M., 2014.
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1 0OOCHOBAHHOCTM He BCTYIMBIIMX B 3aKOHHVIO CMJIYy CyAeOHBIX ITOCTa-
HOBJIEHMM, HEOOXOAMMOCTHM ITYTEM BTOPUYHOTO PACCMOTPEHMSI M paspe-
IIIeHMS JeJia 110 CYILECTBY IO IIpaBujIaM II€PBOM MHCTAHIINMN.

OOBbexkToM amne/UISIIMOHHOTO 00XKa/JIOBaHMS SIBJISIIOTCS CYlleOHbIe I0-
CTAHOBJIEHMSI, He BCTYIMBILNE B 3aKOHHYIO CUJTY. ATe/UISIIIMOHHAs sKajo06a
MOJKeT OBITh MOJaHa KaK Ha BcCe NOCTAaHOBJIEHME B IIeJIOM, TaK M Ha OT-
IeJbHbIE er0 YacTH.

K cyb6bekTam, MMeIoILyM IIPaBo aIle/uISIIMOHHOrO 00KaJIOBaHMsI, OT-
HOCSITCSI JIMIIA, YYacTBYIOIIMe B fAeJjie (CTOPOHbI, TPETbU JIMIIA, 3asIBJISIO-
IIJie CAaMOCTOSITeJIbHbIe TpeObOBaHMsI Ha IpeIMeT CIIopa, TPETbM JIMIIA, He
3asIBJISTIOLLIME CAMOCTOSITEIbHBIX TpeOOBaHMM Ha IpeaMeT CIopa, MPOKY-
pop, Apyrue Juila, y4acTBYIOIIME B Ipoliecce, B MOpSAKe CT. CcT. 4, 46, 47
I'TIK POD).

IIpokypop oOGsKajyeT pellleHue ITyTeM BHECEeHMS IIpeACTaBIeHMs
¥ TOJIBKO B TOM CJIy4yae, eCjii OH y4acTBOBAJ B Jiejie B IMPeIyCMOTPEHHOM
3akoHOM (popme (cT. 45 I'TIK PD).

IIpaBo Ha mogavy ane/UISIIMOHHON KaJIOObl MMEIOT ITPaBOIIPEEMHUKIU
Jull, yuacTByioiux B geie (cT. 44 I'TIK PD).

JIniia, He y4aCTBOBaBIIME B Jiejle, O UbMX IIpaBax U OOSI3aHHOCTSIX
OBLJIO IPUHSITO CyAeOHOoe pellleHNe, TAKKe MMEIOT MPaBo aIle/UISIIMIOHHOTO
00>KaJIOBaHMSI.

CpencTtBoM BO30OYKOEHMST aleUISIMOHHOIO IPOU3BOACTBA CJIYXKUT
areJUISLIMOHHAS Kajio0a (ec/mm OOKalyeTcsl pelleHue Cynaa), yacTHas >Ka-
n06a (ecau oOKalyeTcsl oIpenesieHue Cynaa), anessIiMOHHOe MpenCcTaB-
JeHue (ecyiu B Cy7, anesiIsIIMOHHOM MHCTaHLMM 0OpaIliaeTcst IpoKypop).

AnennsiioHHas Kajo06a B YCTaHOBJIEHHOM 3aKOHOM (opMe MOSKET
OBbITh MOJAaHA B TeUeHMe Mecsia CO THS BbIHECEHMs pellleHMsI B OKOHYa-
TessbHOM (popme. Ilom BeiHeceHneM pellleHMs] B OKOHYaTeIbHOM ¢opMe I10-
HMMaeTCsI BbIHeCeHVe MOTYBYPOBAHHOIO PeIlleHNs.

OcHoBaHMSIMM [IJISI OTMEHbI WJIM M3MEHEHMs pellleHMs] Cyla B arej-

JIIIIMIOHHOM TTOpPsIAKE SIBJISIOTCSI:
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1) HenpaBUIbHOE ompenesieHe 0OCTOSITEIbCTB, MMEIOIINX 3HAUeHe
IJIs1 feia;

2) HegOKa3aHHOCTh YCTAHOBJIEHHBIX CYJIOM I€PBOM MHCTAHLUU 00-
CTOSITE/IbCTB, MMEIOILIMX 3HaUeHue [IJ1s1 [iea;

3) HECOOTBETCTBME BBIBOJIOB CYjla MEePBOM MHCTAHLIVIM, U3JIOSKEHHbBIX
B pellieHNUM Cyia, 0OCTOSITe/IbCTBAM JieJia;

4) HapyllleHe WM HelpaBubHOE MpUMeHeHVe HOPM MaTepuabHO-
o IIpaBa MJIM HOPM ITPOIleCcCyabHOI'O IIpaBa.

K HempaBmjIbHOMY NpMMEHEHMIO HOPM MaTepuajbHOro ITpaBa 3akKOH
OTHOCHUT:

1) HerpuMeHeHMe 3aKOHA, MOAJIeKallero MpUMeHeHUIO;

2) mpuMeHeHMe 3aKOHa, He IOoJjIesKalllero npuMMeHeH!Io;

3) HenmpaBWJIbHOE UCTOJIKOBAaHME 3aKOHA.

Hapyiiienne mim HenmpaBWIbHOE IIPUMEHEHVE HOPM ITPOIeCCYyaIbHO-
ro IpaBa SIBJIIETCSI OCHOBAHMEM IS M3MEHEHMSI MJIM OTMEHbBI pelleHMs
cyla IepBOM MHCTAHLIMM, eC/IM 3TO HapylleHue MPUBeJIO MM MOTJIO Mpu-
BECTU K MPUHSITUIO HEIIPaBUJbHOI'O pellleHys, MpaBMIbHOE II0 CYIIEeCTBY
pellieHNe Cyjla IepBOi MHCTAHLMMU He MOXKeT ObITb OTMEHEHO IO OJHUM
TOJIBKO (DOPMaIbHBIM COOOpasKeHUSIM.

WcuepnpiBaloliyii IepedyeHb Oe3yCJIOBHBIMM OCHOBAHMM OTMEHDI
pellleHnst cyJa IepBOM MHCTAaHIMM ycTaHoBjeH B 4. 4 cT.330 I'TIK PO,
K H/MM OTHECEeHbI TaKie OCHOBaHMUS, KaK:

— paccMOTpeHMe Jiejla CyJOM B He3aKOHHOM COCTaBE;

— paccMOTpeHMe fejla B OTCYTCTBME KOTO-JIMOO M3 JIMI, YUYaCTBYIO-
IIMX B JIejie M He U3BEIeHHbIX HafJjeskallum oOpa3oM O BpeMeHM U MecTe
CyZleOHOro 3aceIaHus;

— HapyIlleHue IpaBuj O SI3bIKe, Ha KOTOPOM BeIeTCsl Cy/ieOHOoe ITpo-
13BOJCTBO;

— MPUHSITHE CYIOM peIleHMs] O MpaBax M 00 00SI3aHHOCTSIX JIUII, He

IMMpUBJICYEHHbIX K YYaCTUIO B ieJie, 1 MHbIE.
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ITo pe3ysbTaTamMm pacCMOTpPEHMUS alesIISIIMOHHBIX JKaJoObl Cyl BIIpa-
Be. OCTaBUTH peEIleHMe CyAa IepBOM MHCTAHLMM 6e3 M3MEHEHMS]; OTMe-
HUTb WM U3MEHUTDb pellleH)e Cyaa MepBOM MHCTAHIMM ITOJHOCTBIO WU
B YaCTM U IIPUHSTH IO JIeJy HOBOE pellleHMe; OTMEHUTh pelleHue cyna
IIepPBOV MHCTAHLIMM MOJHOCTBIO WJIM B YaCTU U IIPEKPATUTh IMPOU3BOJCTBO
10 ey JMOO OCTaBUTh 3asiBjieHMe 0e3 pacCMOTPEHMSI TOJTHOCTBHIO WU
B YaCTH; OCTaBUTh alleJUISILMOHHBIE 3KajI00Y, IpeacTaBieHne 6e3 pacCMOT-
peHusI TI0 CYIIEeCTBY, eC/Iu Kajioda, mpeacTaB/ieHl e MOAAaHbI 10 MCTeYEeHUN
CpOKa aIne/UISILMOHHOr0 005Ka/IOBaHMS.

Omnpenenenust cyma MepBOM MHCTAHLMM MOTYT ObITh 00>KaIOBaHbI
B CY/JI, aleJUIILMOHHOM MHCTAHIMM OTHEJbHO OT pelleHMs] B cydae, ecju
sTo mnpsimo npenycMmoTpeHo ['TIK P® unm ompepeneHue cyma MCKIOYaeT
BO3MOKHOCTD Ja/IbHEMIIIETO ABVKEHMS Jejia ITOCPeICTBOM IOAAYM 4acT-
HOM >KaJIOOBbI.

IIpoussodcmeo 6 cyde kaccayuoHHOU UHCMAHYUU KAK CAMOCTOSITE Tb-
Has CTagus Ipollecca IPeACTaB/iIeT COOO0M YperyJaMpoBaHHYIO HOPMaMM
I'PaKIAHCKOrO IIPOLECCYAJbHOIO IMPaBa COBOKYIMHOCTb TECHO CBSI3aHHBIX
MEeXKIYy CODOOM IMpOoLeCCYaIbHbIX OTHOIIEHMM, BOSHMKAIOIIMUX B Cyle Kacca-
IIMOHHOV MHCTAHLIMM B LIEJISIX ITPOBEPKM 3aKOHHOCTU CYJI€OHBIX PeIleHui,
orpepeieHNI, IOCTAaHOBJIEHM M, BCTYIMBIINMX B 3aKOHHYIO CUJTY.

ITocTaHoOBIEHMS CyIa MOT'YT OBITH 00KAJIOBAHbI B CY/I, KACCALIMIOHHOM
MHCTAHIMM B TeUEeHMe TpeX MeCSILEB CO THS UX BCTYIUIEHMS B 3aKOHHYIO
CUJTY, B CYIbl aleJIIILMOHHOM MHCTAHLIMM — B TeUEeHMe Mecsila Iocje Bbl-
HeCeHMs pellleHMs B OKOHUYATeJIbHOM opMe.

KaccamyoHHubpn cyn oOmieit IpUCIUKINM pacCMaTpuBaeT OeJio II0
IpaBMJIaM PacCMOTPEHMS Jlejia CYJIOM IIepBOM MHCTAHIIUM, C OCOOEHHO-
CTSIMM, YCTAHOBJIGHHBIMM [JI1 KacCAlMOHHOIO mpousBoncTtBa. Ilpu pac-
CMOTpPEeHMM [iejla KacCalMOHHbIM CyJIOM OOIllel IOpUCOUKIUM He
IIPUMEHSIIOTCSI TIpaBMJia O BeIEHUM IIPOTOKOJIa, He MOITYCKAIOTCSI HOBBIE

JOKa3aTeJ/IbCTBaA.
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B cymebHoM 3acemaHuy MpUMHMUMAIOT ydacTye JIMiia, MoJaBIiye Kac-
CallMIOHHBIE KaJI00y, MpeACcTaBjeHne, U Ipyrue Juia, y4acTBYIOIINE B [Ie-
Jie, X TIpeCTaBUTeM. Y Ka3aHHbIe JIMIA MOTYT JOMYCKaTbCS K YUaCTUIO
B CyneOHOM 3acelaHUM ITyTEM MCIIOJIb30BaHMUSI CUCTEM BUIEOKOH(epeHIi-
CBSI3U B MopsifiKe, ycraHoBjieHHOM ['TIK P®.

HesiBka B cymebHOe 3acemaHye KacCallMOHHOTO cyna OOIlei 1opuc-
IVKIIMM JINIIA, TIOIABIIero KacCalyOHHbIE JKaJI00y, MpeacTaBjieHne, U Apy-
IMX JIMI, YYaCTBYIOIIMX B Jejie, M3BEIIEeHHbIX HajleskallyM o0pa3oM
O BpeMeHM U MeCTe CyJeOHOro pa3doupaTresbCTBa, He IPEISITCTBYeT pac-
CMOTpPEHMIO Jiejia B UX OTCYTCTBUE.

Omnpenenenye cyja KacCalMOHHOM MHCTAHIIMM BCTYyIIaeT B 3aKOHHYIO
CUJTY CO JIHSI €TO IIPUHSITHUSI.

Kak ormeuaer U. [IukapeB, B HacCToOsIIIlee BpeMsl Ha MMEPBOM CTYIIEHU
(TIepBBIM KacCaIMOHHBINA IT€PEeCMOTpP) OCYIIECTBJISETCS MepecMOTp He 00-
’KaJIOBABILMXCSI paHee B KaCCAlMOHHOM ITOPSIIKE CYIeOHbIX IMOCTaHOBJIE-
HUM, a Ha BTOpOM (BTOpPOM KaCCAllMOHHbIM I€pecMOTp) - paHee
005KaJIOBaHHBIX B KaCCALIMOHHOM ITOpSiiKe CyAeOHbIX MOCTaHOBJIEHUI HU-
KeCTOSIIero KaCcCallMOHHOTO cy/a’.

IIpy mepBOM KaccCallMOHHOM IlepecMOTpe IeMCTBYEeT IOPSIOK TakK
Ha3bIBa€MOM CILJIOIIHOM Kaccalluy, KOrga COOTBETCTBYIOIIME Kajioba Min
Ipe[icTaBjeHre IMOMAIOTCS B BBIHECIINM CyJIeOHOe MOCTaHOBJIEHME CYII,
a KacCalMOHHbBIM MepecMOTp Hejia IMPOM3BOAUTCS Oe3 IMpeaBapuTe/IbHOTO
pellleHNsT CyJibM KaCCallMOHHOr'O Cylia O Ilepenave >kajioObl IJisl pacCMOT-
peHus. [Ipu BTOpomM KaccallMOHHOM IlepecMOTpe, OCYIIeCTB/ISIEMOM B IO-
psiike BBIOOPOYHOM Kaccalyu, >Kajoba MM MpencTaB/ieHMe ITOHAOTCS

B K&CC&HMOHHbIﬁ cyn, raoe CHaudayla Cyabd INPUMHMMAET IIpeaBapUTE/IbHOE

! uxapes H. CrutomHas kaccauus: crenmdyuka ¥ NpobaeMbl HOBOM (DOPMbI
TepecMOoTpa CyIeOHBIX PEeIIeHNH 110 YTOJIOBHBIM fesaM // YronoBHoe mpaBo. 2019. Ne 3.
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pellleHMe O Iiepemauve ee I paCCMOTPEHMS, a IIOTOM IIPOMCXOIUT, COO-
CTBEHHO, KaCCalYIOHHbII IlepecMOoTp’.

Kaskapii 13 2TarmoB peanu3yioT pas3jMuHble YPOBHM CYIOB OOIIeNn
IOPUCAMKILIMN: KaccalymoHHble cyabl 1 BepxoBubiii Cyn Poccuitckon @De-
Jepalyy COOTBETCTBEHHO.

Takum obpa3om, KaccalMOHHAs MHCTAHIMS COCTOUT M3 IBYX CaMO-
CTOSITENIbHBIX 3TamnoB (ABoiHas Kaccaumsi). I'maBa 41 I'pakgaHcKoro mpo-
IleccyaJibHOro  Kopgekca «IIpomsBoacTBO B Cyde  KacCalMIOHHOM
MHCTaHIMM» BKJIoUYaeT B cebs «IIpousBoACcTBO B KaCCAllMOHHOM Cyjie 00-
el OPUCAUKLIMM» U TIOC/IeTOBaTeIbHO 3a 3TUM cjienyromiee «IIpousBo-
CcTBO B cynebHou Kosierunu BepxoBHoro Cyma Poccuiickonn @epepatinm»,
KOTOpOE BBICTYIIAeT KaK CaMOCTOSITEJIbHbBIN 3Tall 00KaJoBaHMs (CaMOCTO-
SITeJIbHAast MHCTAHIINS).

OcHoBaHMSIMM [IJISI OTMEHBI MJIM M3MEHEHMUSI CyIeOHbIX ITOCTAHOBJIE-
HMIM KaCCAlMMOHHBIM CYJOM OOIIeN IOPUCAUKIUN SIBJISIIOTCSI HECOOTBET-
CTBME BBIBOJIOB Cy[a, COJAepsKalluxcs B 00XKaJyeMOM CyIeOHOM
ITOCTAaHOBJIEHUM, (PAKTUUYECKMM OOCTOSITE/NbCTBAM [I€j1a, YCTaHOBJIEHHBIM
cyIamMu MepBOM U amneUISIMOHHOM MHCTaHIIMM, HapylleHue b0 Hempa-
BUJIbHOE IIPMMEHEHre HOPM MaTepHaIbHOTO IpaBa MJIM HOPM IPOLECCY-
aJIbHOT'O ITpaBa.

OcHoBaHMSIMM IJII OTMEHBI WJIM M3MEHEeHMs CyIeOHOM KOJIIernen
BepxoBHoro Cyma Poccuiickonn ®Demepanyy CcymeOHbIX ITOCTAHOBJIEHUM
B KaCCallMOHHOM TMOPSIIKE SBJISIIOTCS CYILEeCTBEHHbIe HapyIIeHusT HOPM
MaTepuaJibHOTO MpaBa U (MIM) HOPM IIPOIECCYaIbHOTO MpaBa, KOTOPBIE
TTOBJIMSIJI Ha MCXOJ, Aeyia U 0e3 yCTpaHeHMsI KOTOPbIX HEBO3MOXKHBI BOC-
CTaHOBJIEHME U 3allMTa HapYyIIeHHbIX IIpPaB, CBOOO M 3aKOHHBIX MHTEpe-

COB, d TaK)Ke 3allinTa OXpaHsIeMbIX 3aKOHOM HY6JI]/I‘IHbIX MHTEpeCOB.

! Auodpeesa O. H., Pykasuwnukosa A. A. PedopmMupoBaHHOe IPOU3BOICTBO
B CyJie KaCCaIlMOHHOM MHCTaHIIMM: COOTHOIIIEH)E YaCTHOIO M ITyOJIMYHOro Havaja //
3axkonbl Poccun: onbit, aHanmm3, mpakTuka. 2020. Ne 3. C. 3-8.
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Haosopnasa uncmanyus. IlepecMOoTp BCTYNMBIIMX B 3aKOHHYIO CUJTY
pellleHnii, OIpene/ieHUI ¥ IOCTAaHOBJIEHUM CYAOB OOIIeM IOPUCAUKIIMA
B IIOPSIAKE HAA30pa — CAMOCTOSITeIbHAS CTaINsI TPaskIaHCKOro IIpolLiecca.

Cornacho 4. 1 cr. 391.1 I'TIK P® BcTynuBiiMe B 3aKOHHYIO CUITY CY-
nebHbIe MOCTAaHOBJIEHMSI, YKa3aHHbIE B 3aKOHE, MOT'YT OBbITh ITIePeCMOTPEHDI
B nopsimke Hagsopa IIpesuamymom BepxoBHoro Cyma P® no skamobam
JIUII, YYaCTBYIOIIMX B Jejie, U OPYTUX JIUI, €CJIM UX IIpaBa, CBOOOIBI U 3a-
KOHHbIE MHTEepEeChl HapYyIIIeHbl 3TUMM CyAeOHbIMM IOCTAHOBJIEHMUSIMMU.

IIpaBo Ha ob6pamienne B Ilpesuanym BepxoBHoro Cyga P® c mpen-
CTaBJIEHMEM O IIepecMOTpe CyIeOHbIX ITOCTAHOBJIEHMIA:

— BCTYNMBIIME B 3aKOHHYIO CUJTy pelleHus] U onpeneieHus Bepxos-
Horo Cyna Poccuiickon @emepanyu, MPUHSITbIE UM IO TE€PBOM MHCTaH-
MM, eC/IM YKasaHHble pelleHNus] ¥ OompenejeHus ObUIM IIpeIMeTOM
aIneJIISIMOHHOIO PACCMOTPEHMS;

— onpeneneHus AneisioHHon kosierun Bepxosuoro Cypma Poc-
cumckon Denepannu;

— omnpepenenus CymebHOM KOJUIEIMM MO TPakIaHCKMM nenaM Bep-
xoBHoro Cyna Poccuiickon @enepaniun u onpenenenns CymedbHou KoJie-
Iy 10 fAejlaM BoeHHocaykammx BepxoBHoro Cyma Poccuiickon
®denepalyy, BbBIHECEHHBIE MMM B KaCCAllMOHHOM ITOPSIKeE.

HanzopHble kamoba, MpeAcTaBjeHMe IOHAIOTCSI HEIOCPeICTBEHHO
B BepxosHbilt Cyg PO.

CynebHble TOCTAaHOBJIEHMSI MOT'YT OBITb OO0KajlOBaHbl B IIOPSIZIKE
HaJI30pa B TEYEHME TPeX MECSIIEB CO THS MX BCTYIIJIEHNSI B 3aKOHHYIO CUITY.

HanzopHoe paccMoTpeHMe OCYILEeCTBIISIETCSI B BBIDOPOYHOM IOPSIZIKE,
>Kajoba mau mpeacrasieHne nopaiotcsa B IIpesuanym BepxosHoro Cyna
Poccuiickon @epepanym, rae cHavaja CyAbs IPUHMMAET MpeaBapUTesIb-
HOe pellleHye O Iepeaayde ee AJisg paCCMOTPEHMS, a IIOTOM IPOMUCXOINUT Ie-

pecMoTp B IOPSIIKE HAA30pa.
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Cynps BepxoBHoro Cyma P® usyuaeT HaA30pHbIE Kalo0y, Ipep-
CTaBJieHMe I10 MaTepuajaM, MPUJIOKEHHBIM K Kajobe, MpeacTaB/IeHNIO,
a1bO 1o MaTepuaaamM UCTPeOOBAHHOIO JeIa.

3aKOHOM YCTAHOBJIEHbI CPOKM PAaCCMOTPEHMSI HAA30PHbBIX SKaIO0OBbI,
npencraBiaenust. Hag3opHble skajoba, IpencTaBjeHMe pacCMaTpPUBAIOTCS
B BepxoBHom Cyne P® He 60Jiee ueM aBa Mecsilia, eCjiu Aejio He ObLJIO UC-
TpebOBaHO, 1 He 60Jjiee UeM TPy Mecs1ia, ec/Iu IejI0 ObIJIO MCTPeOOBaHO, He
CcuMTasi BpeMeHM CO IHS MCTpebOBaHMS Aejla OO OHS ero IMOCTYIJIeHUS
B BepxoBubii Cyn PO.

Cynbst BepxoBHoro Cyma P® BMecTe ¢ BbIHECEHHBIM UM OIIpeesie-
HIEeM IlepefaeT HaA30pHbIE JKaJIo0y, IpeacTaBjaeHne u neao B I1pesummym
BepxoBHoro Cyna PO.

OcnapuBaemMble B HAA30pHOM TMOpSIIKe CydeOHble ITOCTAaHOBJIEHMS
MoJIeskaT OTMEeHe MJIM M3MEHEHMIO, eC/IM IIpU PacCMOTpeHuM [eja B II0-
psinke Hanzopa IIpesmmnuym BepxoBHoro Cyma Poccuitckon @enmepanym
YCTaHOBUT, UTO COOTBETCTBYIOILIEe 0OKaTyeMoe CyAeOHOe ITOCTaHOBJIEHME
HapyIIaeT:

1) mpaBa M cBOOOABI UeJIOBEKA M TpakAaHMHA, rapaHTHMPOBAHHbIE
Koucrurymmeinn Poccuiickonn ®@epepannm, ob1Ienpr3HaHHbIMU ITPUHIIAIIA-
MM ¥ HOpMaMM MeEKIYHApOIHOTrO IpaBa, MeKIYHAPOOHbIMM TOTOBOpaMMU
Poccuiickon denepanyiu;

2) mpaBa ¥ 3aKOHHbIE MHTEpeChl HeONpeeJIeHHOTO Kpyra JIUI WA
MHbIE ITyOJIMYHbIE MHTEPEChHI;

3) enyHOOOpasue B TOJIKOBAHMM U IIPUMEHEHUM CyIaMy HOPM IIpaBa.

ITocranosnenue Ilpesugnyma BepxoBHoro Cyma P® BcTymaer B 3a-
KOHHYIO CMJTY CO IJHSI €ro IMPUHSTUS M 003KaJIOBAHMIO He TTOJIJIEXKUT.

IIpu paccMoTpeHMM HaA30PHBIX KaJIO0OBI, IIPeCTaBIeHMs B HAJI30p-
HOM IIOpSIAKE BCE BOIIPOCHI PeLIalOTCsS OOJIbIIMHCTBOM TI'OJIOCOB YJIEHOB
IIpesunuyma BepxoBHoro Cyma P®, yuacTtByiomux B 3acemaHuu. [Ipu
PaBHOM KOJIMUECTBE I'0JIOCOB, ITOJAaHHbBIX 3a IIePeCcMOTP AeJia U IIPOTUB ero

mepecMoTpa, Haa30pHbIe kajaoba, MpeacTaB/eHNe CUUTAIOTCS OTKIOHEH-
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HbiMU. O npuHsTom IIpesuammymom BepxoBHoro Cyga P® nocraHoBeHUM
COOOIIIaeTcs JIMiaM, Y9aCTBYIOIIMM B feJIe.

Cornacho ct. 391.11 I'TIK P® IIpencenarens BepxoBHoro Cynma PD
munu 3amectutesib [Ipencenarens BepxosHoro Cyna P® mo kanobe 3auHTe-
peCcoOBaHHbIX JIMI, WM II0 MpPeACTaB/JeHMIO IPOKypopa BIIpaBe BHECTHU
B [Ipesunuym BepxoBHoro Cyna P® mnpencraBiieHe o repecMoTpe Cyaeo-
HBIX ITOCTAHOBJIEHMI B ITOPSIKE HAA30pa B LeJSIX yCTpaHeHusT QyHIaMeH-
TQIbHBIX HApPYILIEHMM HOPM MaTepuajJbHOrO TIIpaBa WM HOPM
IIPOIECCYAJIbHOTO IIpaBa, KOTOPbIE MOBJIMSIIM Ha 3aKOHHOCTh 003KaTyeMbIX
CyIneOHbIX MOCTAaHOBJIEHMI M JIMIIMIM YUYACTHMKOB CIIOPHBIX MaTepuaib-
HbIX MJIM TIPOLIeCCYabHbIX MPABOOTHOILIEHNU BO3MOXXHOCTM OCYILECTBJIEe-
HMS TIpaB, rapaHTMPOBaHHBIX HacTosium Komekcom, B TOM uumcje IpaBa
Ha JOCTYIN K IIPaBOCYAMIO, IIpaBa Ha CIIpaBedjIMBOe CcynebHoe pa3bumpa-
TeJIbCTBO HAa OCHOBE ITPMHIINIIA COCTSI3aTe/IbHOCTU M PaBHOIIPABUS CTOPOH,
OO0 CYILIECTBEHHO OIpaHMUMIM STU IIpaBa.

IIpesunnym BepxoBHoro Cyma P®, paccMoTpeB Haf30pHbIe kajiody,
TipecTaBjieHNe C AeJIOM B IOpSIKe Ha/i30pa, BIpaBe:

1) ocTaBUTh MOCTAaHOBJIEHME Cya IE€PBOM, aNeJJISIIMOHHOM MM Kac-
CalIOHHOM MHCTaHIMM 0e3 M3MeHeHMsI, HaJ30pHbIe Kaja00y, ImpeacTaBie-
Hye 0e3 yIOBJIETBOPEHUS;

2) OTMEHUThb ITOCTAHOBJIEHME Cyjla IIepBOM, ale/UISIIMOHHON WU
KacCallMMIOHHOM MHCTAHLMM ITOJTHOCTBIO JIMOO B YaCTU M HAIlpaBUTh JeJI0 Ha
HOBOE pacCMOTpPeHMe B COOTBETCTBYIOIINM CY/I;

3) OTMEHUTb IIOCTAaHOBJIEHME CyJa IIepBOM, amleUISIIMOHHOW WU
KaCCALMOHHOM MHCTAHIMM TTOJTHOCTBIO JIMOO B YaCTU M OCTaBUThH 3asiBJIe-
HMe 6e3 pacCMOTpPeHMs MO0 MPeKpaTUTb MTPOMU3BOACTBO 10 ey,

4) OCTaBUTh B CUJIE OJHO M3 MPUHSITBHIX IO JeJy CydeOHbIX MOCTa-
HOBJIEHUI;

5) oTMeHUTh /MO0 M3MEHUTh ITOCTAHOBJIEHME Cy/Ia ITepBOIA, aneuIsiy-

OHHOM WIM KacCCallMOHHOM MHCTAHLUMM U TPUHSITh HOBOE CyJeOHOe IOCTa-
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HOBJIEHME, He TepenaBasi JeJlo Ha HOBOe pacCMOTpeHMe, ec/i AOITyIleHa
OIIMOKAa B IIPMMEHEHNUM U TOJIKOBaHMM HOPM MaTepuajbHOTO IIpaBa;

6) OCTaBUTh HaJI30pHbIE XaJIO0y, MpeAcTaB/ieHe 6e3 pacCMOTpPeHMS
10 CYIIECTBY IPU HAJIMUIMU IPEIYyCMOTPEHHbBIX 3aKOHOM OCHOBaHMIA.

IIpu paccmorpeHuu nena B Ham3opHoM Iopsiake Ilpesuanym Bep-
xoBHOro Cyna P® BmpaBe mpoBepsITh NPaBUIbHOCTb IMPUMEHEHMUS U TOJI-
KOBaHMS HOPM MaTepuaJibHOr'O IIpaBa M HOPM IIPOIlecCyajJbHOIO ITpaBa
cygaMu, pacCMaTpUBaBIIMMM OeJi0, B MpeaesiaXx JOBOJOB HAaA30pPHbBIX Ka-
7106k, NpeacTasieHus. B nnTepecax sakoHHoctu [Ipe3uanym BepxoBHOro
Cyna Poccuiickonn @enepaiiu BIIpaBe BBINTM 3a IIpelesbl TOBOIOB
HaJI30pHbBIX Kaja00bI, mpeacTtasiaenust. [Ipu stom Ilpesummym BepxoBHoro
Cynma P® ne BmpaBe IpoBepsITh 3aKOHHOCTb CYJIEOHBIX ITOCTAHOBJIEHUN
B TOM YaCTU, B KOTOPOM OHM He 00KayIOTCS, a TaKKe 3aKOHHOCTb Cyne0-
HBIX ITOCTAHOBJIEHMI, KOTOPbIE HEe 00>KaTYIOTCS.

VYkasanus Ilpesuanyma BepxosHoro Cyna P® o TonkoBaHuM 3aKOHA

SIBJISTIOTCSI 00S13aTe/IbHBIMU OJId Cyaad, BHOBb paCCMaTpMUBalroliero aeJsio.
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3AK/IIOYEHUME

Hacrosiee mocobmue obecrneunBaeTr IIpMoOpeTeHMe Yy KypCaHTOB
M CJIylLIaTe/iel 3HAaHMM O MeXaHM3Me ITPAaBOBOTO PEryJIMPOBAaHMUS TI'PasK-
IaHCKO-TIPABOBBIX ¥ TPasKAAHCKUX IPOIECCYabHbIX OTHOILEHUI; MCTOY-
HMUKaX TPaXKIAHCKOI'O IpaBa M IPOIEeCcca, aKTaxX JIEraJbHOTO TOJIKOBAHMSI
HOPM; KJaccubUKanyuy CyObeKTOB I'PaskIaHCKUX ITPOLECCYaIbHbIX ITPAaBO-
OTHOILIEHW}, IIPAaBOBOM IIOJIOKEHUM CYOBEKTOB TI'PakIaHCKOrO IIpaBa
M IPasKIAHCKOro Ipoliecca; GopMupoBaHe OCHOBHBIX 3HAHMIA [IJIS pellle-
HUSI TPAKTUUECKMX 3aJ1a4, OTHOCSIIMXCS K 00JIaCTV IpakgaHCKOI'o IpaBa
M IIPOIIeCca; YMEHMII UM HaBBIKOB IPUMEHEHMUs IIPOIeCCYa/IbHbIX CPenCTB
3aIUThI IIPaB ¥ 3aKOHHBIX MHTEPECOB JIMII, BHITEKAIOIIMX U3 IPasKIaHCKUX,
CEeMEIHBIX, SKVJIMIIHBIX Y MHbIX BMAAX YaCTHOIIPABOBBIX OTHOIIIEHMIA.

M3yyeHne rpaskgaHCKOro IIpaBa M I'PaskIaHCKOro Ipoliecca CIoco0-
CTBYET IIOBBIIIEHNIO OOIleN ¥ MPodecCMOHATbHOM KYJIbTYPbl 00y4Yalio-
IIMXCS, IPUOOPETEHMIO 3HAHMI aKTyaJIbHOI'O 3aKOHOIaTe/IbCTBA.

Hacrosiiee yuebHOe 1mocobue MO3BOIMIO 00eCHeunuTh OOCTUKEeHMe
1IeJIY OTIIePaTUBHOI'O ITOJIyUeHMs] 00YYaIoIMMUCSI HeOOXOAMMOTO U TOCTa-
TOYHOI'O 0ObeMa 3HaHMM 00 OCHOBaxX I'PasKIAHCKOI'O IIpaBa M IPOIECCY-
aJbHOM (opMe 3alIuUThl TpaB, CBOOOA ¥ 3aKOHHBIX WMHTEPECOB JIMI]
B IPayKAAHCKOM CYIOIPOU3BOJICTBE, OCHOBHbBIE TTOJIOXKEHMSI IPaskIaHCKOTO
IpaBa U TPakAAaHCKOTO IPOIEeCcca, CYILIHOCTb M COAepsKaHMe OCHOBHBIX
TIOHSITUM, KATETOPUIA Y MHCTUTYTOB, IIPABOBBIX CTATyCOB CYOBEKTOB I'pasK-
IaHCKO-TIPaBOBBIX OTHOIIEHUM, TIPAaBUJI OCYIIECTBJIEHMS M 3allUThl IPak-

TaHCKUX TIpaB B CyAeOHOM IOpsIaKe.
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