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AHHoTauumA. CTaTbs NOCBSALLEHA SHUMUKIIONEAMM NpaBa (Iopnanyeckor SHUUKIONEAUN) Kak HayKe, MoJyunBLUEN
pa3BuTME B JOPEBONIOUMOHHON Poccun. Hayka sHUMKNoneaumn npaBa — U3NOXKEHUE HAayKy npaBa B ee obLimx oc-
HOBAHUAX 1 OpraHnyeckom eanHcTBe. OHa NpeacTaBnsAeT cobor 0630p 0 NpaBe, CBA3aHHbINA eAUHbIM 3aMbICITIOM C
Pa3nMYHbIMK OTPAC/SIMU NMPaBa, a TAKXKE XapPaKTepPUCTUKY OCHOBHBIX MOMIOXeHU npaBga. [anbHelilee pa3Butre U
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npaBa HOBble 337U U Lenu. Pe3ynbTaTbl UCCIIeQOBaHUSA aKTYanu3npPyOT OMbIT Pa3BUTYA TEOPWM NPaBa, MO3BONSAIT
YCOBEPLIEHCTBOBATH TEOPUIO NMPaBa Ha OCHOBE MAEN 1 MOAXOA0B SHUMKIONEAUN NpaBga.
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Hayanom ctaHOBREHMA HayKW SHUMKNONeauu npa-
Ba npuHATO cymTtaTtb XVII BEK. DTOT Nnpouecc BO MHOroMm
COBMafaeT C NeprvofoM CTaHOBJIEHMA HayKu MpaBa B
uenom. Mepurop pacLBeTa LLPUANYECKON SHLMKIONEANN
Kak Hayku oxBaTbiBaeT nepuop ¢ XVIII Beka no koHew XIX
BeKa. B 370 BpemsA WMPOKY N3BECTHOCTb MOMyYatoT Ha-
YUYHO-MPABOBble LWKOJIbl: LWKOJIbl MO3UTUBHOIO MpPaBa,
LUIKOSIbl eCTeCTBEHHOIO MpaBa, UCTOPUYECKME LIKOSIbI,
OopraHuMyeckas WKona. 3aKunTesbHbIN 3Tan pa3BUTUA
HayKu 3HUMKNONeAUn npasBa npuwenca Ha KoHel XIX
BeKa — Hayano XX Beka.

MosBneHne  ¢UNOCOPCKMX,  HPABCTBEHHbIX U
NpPaBOBbIX WAEN, KOTOpble HalWN CBOe OTpae-
HMe B COOTBETCTBYIOLMX HayuHblX Tpygax [yHHuyca
(Helfrich Ulrich Hunnius), AnekcaHapa ®puaneHge-
pa (Alexander Friedlander), OaHuana Hettenbbnaarta
(Daniel Nettelbladt), loaHHa CredaHa MioTTepa (Johann
Stephan Piitter), Kapna Teogopa Mottepa (Karl Theodor
Pltter), Jleononbpa Asrycta BapHkénura (Leopold
August Warnkonig), leHpuxa ApeHca (Heinrich Ahrens),
®eppuHaHga Banbtepa (Ferdinand Walter), nocny»uno
OCHOBHOI AnA GOpMMPOBaHMA HaAyKU SHUMKOMNe[mu
npaea B 1855-1856 rr. [1].

Mon BnuaHuem ¢unocodpun WennuHra B 30-e rogbl
XIX Beka aHUMKNONeana npaBa U3MeHUNIa CBOW 3ajaun
KaK HayKu: BO-NepBblX, yCTaHOBUTb OpraHNYeckoe efnH-
CTBO BCEX OPUANYECKMX AUCLMMIINH, BO-BTOPbIX, 0Obe-
AVHUTb 06N1aCT eCTECTBEHHOTO U MOSIOXKUTENBHOIO Npa-
Ba, B-TPETbUX, NepPeCcMOTPeTb NCTOPUYECKOE pa3BUTUE
npaBa 1 paLnoHanncTMyeckme Bo33peHna Ha npaso [2].

B 80-x rogax XIX Beka ¢unocodpus Oriocta KoHTa
oKasana BNusHME Ha JanbHellee pa3BUTNe HayKW SH-
UMKnoneanmn npaea, NpU KOTOPOM MPaBOBble ABMEHUSA
NPW3HaTCA e4MHCTBEHHbIM OOBbEKTOM NO3HAHMA, a Me-
TOOOM MO3HaHUSA ABNAETCA HabnogeHwe [3].

. HeTttenbbnaat nog npaBoOM, MMEHOBABLUMMCA
«OPUCNPYAEHUMA», MOHMMAN «4acTb yYyeHWA O npase,
nokasblBaloLlero npaea 1 06s3aTeNIbCTBa, YacTb OpU-
CNpyAeHLMN eCTEeCTBEHHOM, YacTb IOpUCNPYAeHL MU NO-
NoXutenbHom» [4].

CTOWUT OTMETUTb, YTO HEMELKMMM NpaBoBedaMn Ha-
yKa 3HUMKNnoneama npaea Bcerga paccmatpurBanach Kak
caMocCToATeNbHaA HayKa, B TO BPeMA Kak pyccKkue yye-
Hble He BCeraa C 3TUM COornalanunco.

Kak roBopnnocb paHee, CTaHOBNEHME HAyKW SHLW-
Knonegumn npasa oTHocutcA K XVII Beky, MMeHHO Toraa
OHa NoABNAETCA Nof COOGCTBEHHbIM MIMEHEM B M3[aHHON
B 1638 roay KHure lyHHMYyCa «YHMBepCanbHaa SHLUMKIO-
nepgma npaea» (Hunius, «Encyklopaedia juris universi»)
[5]. 9To m3gdaHve 6biNo NPerMyLLeCTBEHHO MOCBALLEHO
PUMCKOMY 1 FpakAaHCKOMy NpaBy, a Takxe cyfebHomy
npoueccy. Ha BugeHve sHumMknoneauy npasa yHHUyca
CKa3anocb BANAHME JOrMaTMYECKON LWKOMbl NpaBa, Tor-
[a KaK BNMAHME LWKOJIbl eCTeCTBEHHOrO MNpaBa OTpas-
MNOCb B HE3HAUYMTENbHOW CTENEHN.

B cpenHve Beka WMCTOYHMKAMU WUCTUHbI ABAANNCH
penurua, dunocodua n npaso. MNpu 3TOM NCTOUHUKaMU
ana Hux cnyxnnm CeAleHHoe NrucaHne, Npov3BeeHns
Apuctotena n pumckoe npaso. Bbicwmm aBTOpUTETOM
Monb30BascA NEPBbINA U3 YKa3aHHbIX UCTOYHNKOB — CBsA-
LLleHHOe NrcaHune, a iBa ApYrmx UCTOUHMUKa — dunocodusa
ApucTtoTensa 1 pumckoe Npaso, NoayYyanu NpUsHaHme ot
nepsoro. C TOUKM 3peHUs AormatmuaMa MnpaBo paccMma-
TPUBANOCh Kak 3aKoH, HauepTaHHbI camum borom. [ina
3TON AOKTPMHbI He CYLIeCTBOBaNO METOAOB MO3HaHUsA,
OCHOBHasA 3afjaya KOTOPOro CBOAMNACb K YCBOEHUIO TO-
TOBbIX UCTUH U UX MCTONKOBaHMIO. Takxe NCMonb30Banca
METO[, PacCyXeHus, HO B Npefenax AOrMaTuyeckom nc-
TUHbI [6].

PacuBeT LWKoOMbl ecTeCTBEHHOro MpaBa He MOr He
CKasaTbCA Ha 3HUMKNoneauyeckom nutepatype. Bnua-
HMe 3TO NMPOABAANOCH B ClefyoLlem: n3gaBanncb pas-
NNYHble NporneAeBTUYECKNE COUNHEHNA, TAe B KauecTBe
BBe[leHVA B M3yuyeHune MnpaBa [aBaNicA KpaTKui ovyepk
€CTeCTBEeHHO-MPaBOBOW AOKTPMHbI, @ Camo MpaBo (ero
MOHATUA N UHCTUTYTbI) BbIBOAWUIOCH M3 NOMMYeCKUX pac-
CY>KOEHUN.

Cpen MHOXeCTBa TaKUX COUMHEHWUIA MOXHO OTMe-
TUTb paboTy HemeLKoro opucta-dunocoda XprctraHa
Tomasma «Summarischer Entwurf der Grundregeln, die
einem studioso juris zu wissen nothig» (1699 r.), a Tak-
Xe paboTbl HemelKoro npasoBefa [daHwana HeTtenb-
6nagTa «Systema elementare universae jurisprudentiae
positivae» (1749 r.) n «Systema elementare universae
jurisprudentiae naturalis usui systematis jurisprudentiae
positivae accomodatum» (1749 r.) [7].

MonoxwuTtenbHas WKona npaea pa3suBanacb napani-
nenbHO LWKONe ecTecTBeHHOro npasa. Ee mcTouHwmka-
MU CNYXUNN OpPeBHUE U COBPEMEHHbIE MPaBOBble TeK-
cTbl. [l03TOMY LLKOMA NO3UTMBHOIO NpaBa pa3BMBanacb
CHayana B BMAe WCTOPWM MpaBa U KPaTKMX OYepKOoB
IOPUANYECKMX OMUCUMNANH, a 3aTem nyTeM o6o00LieHns
NPaBOBbIX MOHATUN 1 MHCTUTYTOB NPEBPaTUIACh B MOJO-
KUTeNbHYI SHUMKIONeMIo Npaea. B otnuumre ot wkonbl
eCTeCTBEHHOro npaga LWKoia No3uTMBHOIO npasa pas-
BMBanacb SMNMPUYECKK, NyTem HabnoaeHna, UCnonb3ysa
METOA MHAYKLNW.

B nepsou Tpetu XIX Beka HayKa sHUMKIONeanA npasa
nonyyaet fanbHelilee pa3BuTne. B 3TOT MOMeHT ycTpa-
HAIOTCA NPUYMHBI ee pa3ABOEeHUA Ha ABA HanpaBneHus:
dunocodckoe, pauroHannCTUYECKOE U NCTOPUYECKOe,
3MNUPUYECKOe, MONOXKUTESNTbHOE.

Kpome Toro, Bo BTopom gecatunetum XIX Beka npo-
M30LLI0 BO3HWKHOBEHNE UCTOPUYECKON LIKOMbI NPaBga,
KOTOpas UCXOAUNA 13 Aen pasBUTMA 1 3BONOLUN Npa-
Ba. DTO MPKBENIO K MOSIHOMY OTPULAHUIO LIKONbI ecTe-
CTBEHHOrO npaBa. B sHUMKnNoneguAx npasa Toro Bpe-
MEHM [OCTaTOUHbIN 0bbem MHbOpMaUMK MoCBALLaNCA
NCTOPUYECKOMY OYepKy: paccMaTprBaNvCb PUMCKOe
npaBo, repMaHCKoe NPaBo U NPaBo APYriX HapoJoB.
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Ocobyto posb B pa3BUTUM HayKM SHUMKIIONEAUN Npa-
Ba B XIX Beke cbirpana ¢unocodus Hemeukoro Gunoco-
da, npeacTaBUTENA KilaccMyeckor Hemeukon ¢unoco-
dun Opuaprxa Bunbrenbma Moseda Lennunra [8]. Moa
BAUAHNEM ero ¢unocodnn nepes Haykom SHUUKIIOMNe-
[Vs npaBa Obl1a NOCTaBeHa C/IOXKHaA 3aflava: yCTaHOB-
NeHne OpraHNYeckoro eamnHCTBA, T. €. TaKOro eAUHCTBA,
KOTOpOe 6bl CBA3bIBANO, C OLHOWN CTOPOHbI, BCE OpUaNY-
yeckre AUCUUMNIVHBI B OTAENbHOCTY, C ApYyrol — obnactu
€CTeCTBEHHOTO 1 MOJOXKUTESIbHOTO MPaBa, a C TPeTbel —
NCTOPUYECKOE pPa3BUTME NpaBa 1 PaLMoOHaNUCTUYecKre
BO33peHMs.

HoBoe noHumaHve 3afay, NoCTaBNEHHbIX Nepes Ha-
YKOU SHUMKNIONeAUs npasa, HaLWo CBOe OTpaXkeHue B
40-x-50-x rr. XIX BeKka. iIMeHHO B 3TOT nepuropg 6binn co3-
[aHbl Havbonee BblgaoLMecs NPon3BeaeHNa HeMELLKMX
npaBoBeoB-3HLUMKIoNeancToB. OCOBEHHOCTBIO 3TOrO
BPEMeHN CTasio TO, YTO HayKa SHLMKIoNeans npaea pac-
CMaTpuBanacb C OPraHMYeckom TOUYKU 3peHKs, a MeTo-
JIOM MO3HaHWA ABAEHNI ABUIOCh 3TO HabnogeHve. Haww
pasym nogmeyaert, YTo, C OQHOW CTOPOHbI, PAA ABNEHUN
COCYLLeCTBYIOT APy C APYrOM U HaXOAATCA BO B3aMHOM
3aBMCUMOCTW ApYr OT Apyra, C APYro CTOPOHbI, ABNe-
HUA CnefytoT ApYr 3a APYrom 1 B3auMHO obycnaBnvBaoT
opyr apyra. Mexgy sBneHusimm HabnopatoTca onpeje-
NEHHble OTHOLLEHUS, KOTOPblE MOBTOPAOTCA C OObEKTUB-
HOW HeOOXOAMMOCTbIO 1 Ha3blBAKTCA 3aKOHAMU.

BaXHbIM MeTogoM MO3UTUBHOW ¢unocodnn Toro
BpemeHu aBnseTca paccyxgeHvie. OHO BbICTynaeT B Ka-
yecTBe BTOPUYHOrO METOAONOMMYECKOro nprema 1 ciy-
XUT ONsi NPOBEPKU MHAYKTVBHBIX 0606LieHni, Habto-
LAaeMbIX ABJIEHNI C TOUYKU 3peHna UX HeobXxoanMOoCTr 1
6e3yCNnoBHOCTU.

MosntuBHas d¢unocodus onpepensieT npaBoBeae-
HMe KaK YacTb HayKu o6 OOLEeCTBEHHbIX ABMeHUsx. B
3TOI CBA3M NPABO PacCMaTPMBAETCS BO B3aUMOCBA3N CO
BCEMM OCTaNIbHbIMM CTOPOHAMM OOLLECTBEHHOW XKM3HW.
VIMEHHO BnMsAHME MO3UTUBHOW Puocodumn ckasanocb
Ha SHUMKNonegnyeckon nutepatype Ha pybexe XIX-XX
BEKOB.

ApKMM NpepctaBuTeneM POCCUNCKON LIKOMbl HayKN
SHUMKNoneann npaesa obin KoHcTaHTMH AnekceeBuy He-
BOJIVIH, KOTOPbI 0cob0e MecTo B HayKe 3aKOHOBe[eHNs
yaenseT UCTOpUYECKM acnekTam — ructopum ¢unoco-
¢um npasa. OH geTanbHO paccmaTpurBaeT Gunocopckue
B3rMA4bl  MpefLecTBEHHUKOB  (yueHbIx-dpunocodos),
nojuyepKUBAET TEOPETUYECKYIO U NMPAKTUYECKYI0 3Hauu-
MOCTb U3yYeHUA HayKu sHUuKnoneaum npasa. K. A. He-
BOJIIH Hepa3pblBHO CBA3bIBAET HayKy 3SHLUMKIoNeaus
3aKoHoBefeHuA ¢ punocoduelt npasa. Heocnoprmbim
LOCTOMHCTBOM ABJISIETCA TO, YTO B CBOMX paboTax OH
npuaepXrnBaeTca NCTOPUYECKON 1N eCTeCTBEHHO-NPaBo-
BOW LUKOSbI NpaBa [9].

Opyrum ApKrM npepctaBuTeNieM POCCUACKON LIKO-
Nbl HAYKW SHUMKNoneaun npaea 6bin EBreHnii Hukona-
eBuy Tpybeukon. OH BbigenseT SHUMKIONEAUIO MNpaBa
(lopuanyeckyto 3SHUMKIONEANI0) B CaMOCTOATENbHYIO
Hayky. Mo mHeHuio E. H. Tpyb6eukoro, HegoctaTkamm —
NOrMYECKMM KPYrom, T. €. ornpegesieHrem npasa NpaBoMm,

CMeLleHne NOHATUI ApYyr C APYroM, CMeLleHne NpuymH
06pa3oBaHMA NpaBa C NPaBOM, CMeLLEHME CoflepXKaHUs
npasa C Lenamu 1 np., CTpagatoT 1 gpyrue Teopun (teo-
pusa NO3MTUBHOrO NpaBa, Teopun, onpegensaoLime npa-
BO «KaK CUJTY», <KaK MHTepeC», «Kak NopAfoK M1pa», <kKak
YacCTb HPABCTBEHHOCTU») [10].

Takum obpasom, Tpyabl E. H. TpybeLkoro B obnactu
SHUMKNIONeann npasa (Teopun npasa) NMeT aKTyalb-
HOe 3HayeHue 1 no HacToAwee BpemA. OH BCKpbIBaeT
CyLleCTBeHHbIe NPU3HAKM NPaBa, OTAENAA OT Hero Hecy-
LeCTBEHHbIe 1 BTOpocTeneHHble. [1paBo oH onpegenset
Yyepe3s cBobofy, KOTopas orpaHUYeHa npasunamu (Hop-
Mamu) noBeaeHus.

Takmm 006pa3om, HayKa SHUMKIIONeAUs npasa B Jo-
peBonounoHHon Poccum coctoAanacb Kak camocTos-
TenbHaA HayKka M 3aHMMana Bepyllee MecTo B cucTeMe
lopUaNYECKNX HayK, AaBas LeNoCTHOe NpeacTaB/ieHne o
NpaBOBbIX ABNEHUAX.

B HacToAwem wnccnepoBaHWM HamMy NpeanpuHATa
nomnbITKa MPOaHann3MpoBaTb CTaHOBNEHME N Pa3BUTHE
nctopuorpadum, NCTOYHNKOBELEHMA NO BOMPOCaM Mo-
NINTUKO-NPABOBbIX NAen HeMeLKUX N POCCUMNCKIMX npa-
BoBeaoB-3HUMKNoneanctoB XVl Beka — Hauana XX Beka.
[laHHbIN aHanM3 No3BoNUI NONY4YUTbL 6osee ACHOe Npea-
CTaBNeHVe O TOM, B KAKOM COCTOAAHUM Haxo4uTCA COBpe-
MEHHOe VccrieloBaHve AaHHON NPo6emMbl.

OcmbICieHne NCTOPUKN NO3BOJSINIIO BblABUTb 3aKOHO-
MEPHOCTY B GOPMUPOBAHNM U PA3BUTUN FrOCY[APCTBEH-
HbIX 1 NPaBOBbIX naen pncToB. OOHO 13 LLEeHTPasbHbIX
MeCT B 3TOW napagurme 3aHumatoT pabotbl [. Hettenb-
6napgTta, . ApeHca, A. Mepkens, E. H. Tpy6eukoro, K. A.
HeBonunHa Kak ApKMX nNpefctaBuTener nNpaBoBefoOB-
SHUMKoNeancToB. [pryeM OHM OTHOCATCA K pPasHbIM
npaBoBbIM LWKonam: [. HeTtenb6naaT ABNAeTCs CTOPOH-
HVKOM MOen LKOMbl eCTeCTBEHHOro npasa, I. ApeHc -
opraHuyeckomn Teopum npasa, A. Mepkenb — WKOsbI Mo-
noxwutenbHoro npasa [11].

Ha ocHoBe u3yueHMsA YyKasaHHbIX pPabOT MOXKHO
yTBepXdaTb, UYTO lOpuAnyeckasa >sHUmMKnonegusa (Ha-
yKa 3HUMKNoneaua npasa) No CyTy CBOeW npencraBns-
€T KOMIMJIEKCHOE pa3BUTME NPaBOBOI HAayKn B ee 00LLmX
npuHuunax n cucteme. lOprgnyeckasa sHUMKNoneama
KaK OTfeNbHasA Hayka — He YTO MHOe, Kak 0030p HayKu
O NpaBe 1 rocyapcTBe B LieSIOM, a TakXKe CBA3b pa3nny-
HbIX ee oTpac/iell, OCHOBaHHas Ha 6a30BbIX MPMHLUMUMAX
npasa. JHUMKIIONeana NpaBa — Hayka CaMoCToATeNbHasA,
MMetoLLas CBOWM 0CObbIN NpeaMeT UCCNEA0BaHNS, KOMM
ABnseTcA obLyee yyeHre o npase.

MNonaraem, YTo NpefCTaBNeHHbIe HaMW B UCCNIedOBa-
HUW NPaBOBOW OMbIT 1 rOCYyAapPCTBEHHO-MPaBOBbIE naeu
HeMeLKNX M POCCUNCKUX HOPUCTOB MO3BONAT YCOBEpP-
LIEeHCTBOBATb TEOPUIO NMpaBa Ha OCHOBE uaer 1 Noaxo-
[OB HayKM 3HUMKNoneamm npasa. B atom 3akntovatotca
3aflaun HOBbIX MCCNefoBaHUA MO Teopun Npasa, UCTO-
pun rocygapcTBa M npasa, UCTOPUN MOSIUTUYECKUX U
NpPaBOBbIX yYEHUM.
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